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Central Tbubt Oo. and another ». Wabash, St. L. & P. Ey. Co. and 

others.* 

(Oireuit Court, B. D. Missouri. September 24, 1885.) 

1. RbBTRAININQ OBDEB TO PuOTECÏ TnESPASSBKS. 

This court will not protect a naked trespasaerin his trespass by a restraining 
order. 

2. PROvisioNAii Ikjunction— Ex Parte Application without Notice — Prao- 

TICB. 

Hernble, that where an ex parte application for a proviaional iniiinctlon is made 
without notice to the other party, the injunction will not he granted unless 
it is shown by affldavits or othurwise ihat if the injunction is not granted irré- 
parable mischief will happen before hearing can be had on notice given. 

In Equity. 

Motion to dissolve restraining order agaiust D. E. Francis, mayor 
of the city of St. Louis, and others, in the matter of the St. Louis 
Transfer Company. The order restrained the mayor of St. Louis, 
and others, from tearing up certain tracks which, as it now appears, 
hâve been wrongfuUy laid by the receivers of the Wabash, St. Louis 
& Pacific Eailway Company on land dedicated to public use as a 
street. 

Solon Humphreye, Thos. 0. Tutt, W, H. Blodgett, and H. S. Priest, 
for receivers. 

Leveritt Bell, for D. E. Francis. 

Hitchcock, Madill de Finkelnburg, for the St. Louis Transfer Co. and 
another. 

Tkeat, J., (orally.) This case stands before the court at présent 
in this attitude : that this property having been dedicated to public 

1 Beported by Benj. F. Bex, Esq., of the St. Louis bar. 
v.25F,no.l — 1 



Â FEDEBAL BEFOBTEB. 

nse, the party complainant, on the tenth of July last, suddenly took 
possession thereof, and really occupies no other position than that of 
a naked trespasser, invoking the aid of the court to protect him in 
his trespass. Certainly tha.t is not tlbie province of an equity tribunal. 
The dedication is suificient either under the statutory requirements 
or under the ordinary rules of law for such purposes. Hère was this 
property, a continuation (evidently so designed) of Main street. Com- 
plainant's original track would cross Main street, and to prevent ob- 
struction of that street in that direction the dedication was made. 

I wish to say, and I bave the full concurrence of my brother 
Beewee, that thèse ex parte applications which are made to the court 
withoùt notice to the other party should be considered as exceptions 
to the gênerai rule. Prior to the récent statute the courts did not 
grant a provisional injunction exeept on notice had, whereby both 
parties mightbeheard. This case serves to illustrate. Apartycomea 
before the court and states that irréparable mischief will ensue — and 
it so appeared to the court în this case — by interrupting its action as 
a riailroad, by tearing up its tracks, etc.; consequently it was neces- 
sary that a provisional order should be had to prevent that sort of 
action uutil the motion could be formally heard upon notice. The 
court was bound to act in the matter, and it did so act. Now, it turns 
out that the plaintiff, so far as the case bas developed, bas no foot- 
ing whatsoever to stand upon, Therefore, as far as the matter of 
practice hereafter is to be concerned, the exception must be estab- 
lished by affidavits or otherwise, so as to show that irréparable mis- 
chief will happen, before hearing can be had on notice given. 

The injunction heretofore granted is dissolved, and the provisional 
injunction asked for is denied. The party may proceed to final hear- 
ing, or take such other course as be deems advisable. 



Blaib V. St. Louis, H. & K. E. Oo. and others. (Walkbb and 
another, Intervenors.)* 

{Oircuit Court, E. D. Missouri. June 16, 1885.) 

Receivbbb— Prosecution of Suit to Enforcb Statutoky Liek on Mortgaged 
Fbopbrtî- in Rbcbiver's Hands without Lkavb of Court. 

Where, during the pendency of a suit in a state court to enforce a statutory 
lien on mortgaged railroad property, for work done and materials furnished, 
foreclosure proceedings are instituted hère, and a receiver is appointed and 
takes possession, and the plaintifl in the flrst suit continues to prosecute it 
without obtaining the leave of this court, and finally obtains judgment and is 
decreed to be entitled to a lien for the amount due him on such property, 
this court will not entertain a pétition to hâve such judgment declared a lien 
on the property in its receiver's hands, paramount to titiat of mortgage creditors. 

IReported by Benj. F. Rex, £sq., of the St. Louis bar. 



BLAIR V. SI. LOUIS, B. & K. R. CO. 3 

In Equity. Foreclosure suit. Demurrer to intervenors' pétition. 
The pétition states that, prior tc> the institution of foreclosure proceed- 
ings herein, the intervenors brought suit in the circuit court of Pike 
county, Missouri, to enf orce their statutory lien for money due them for 
work done and materials furnished in construeting trestles, bridges, 
etc., alongthe line of the St. Louis, Hannibal & Keokuk Eaiiroad Com- 
pany's road; that after foreclosure proceedings were instituted herein 
against said road, and a receiver appointed, they gave notice to said 
receiver of the pendency of their suit, and continued to prosecute the 
same until they obtained judgment and were decreed to be entitled to 
a lien upon said road for the atnount due them. Ând the petitioners 
pray that said judgment be declared a lien on said company's prop- 
erty now in the receiver's hands, paramount to the mortgage sued on 
by the complainant. 

The trustée and receiver both demur to the pétition upon the fol- 
lowing grounds, viz. : "(l) That the said pétition does not state facts 
sufiBicient to constitute a cause of action; (2) that the said pétition 
does not state a cause of action against the property and assets of 
said railroad company now in the hands of the said receiver superior 
to the lien of the mortgage now being foreclosed in this court by the 
said trustée; (3) that the judgment mentioned in said pétition was 
obtained against the said railroad company subséquent to the ap- 
pointment of the said receiver by this court ; (4) that said pétition 
does not state that said trustée and receiver were ever made parties 
défendant to the said action on which said judgment was recovered 
in the said Pike county circuit court." 

Biggs é Reynolds, Jas. Carr, and Fogg é Hatch, for petitioners. 

Walter C. Larned and Théodore G. Cçise, for trustée. 

John O'Grady, for receiver. 

Tkeat, J., (orally.) In the case of Walker v. St. Louis, H. d K. B. 
Co., a demurrer was interposed to the intervening pétition. The 
question could hâve been raised, perhaps, more satisfactorily in the 
way of practice, on an application for leave to file; but there is 
enough bere to enablo the court to say that it will not entertain the 
pétition. The parties preferred to proceed in the state court without 
the leave of this court, and they must lie in the bed which they bave 
made. This court will not help them. The demurrer will be sus- 
taiued. 
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Hamiltok Woolen Co. v. Moore and otliers. 

(Oireuit Court, D. Gonnectieut. September 25, 188S.) 

Spbcific Performance— Oral Conteaot as to Right to Flow Wateb. 

On examination of the facts iii this case, held, that the bill praying for the 
spécifie performance of a paroi contract in regard to tlie right to flow water 
upon certain mill privilège owned by défendants sliould be dismissed. 

In Equity. 

Alvan P. Hyde and A. J. Bartholomew, for plaintiff. 

Mahlon R. West and Dwigkt Marcy, for défendants. 

Shipman, J. This is a biil in equity praying for the spécifie per- 
formance of a paroi contract in regard to the right to flow water upon 
the mill privilège now owned by the défendants. The facts in the 
case are as follows : 

The averments in the bill in regard to the citizenship of the parties 
are true. The allégations in paragraphs Nos. 1, 2, and 3 of the bill 
are true, except that the conveyance to the plaintiff by Albert E. Weld, 
mentioned in paragraph No. 2, was made on March 30, 1868, instead 
of soon after January 1, 1865, as stated in said bill. 

The plaintiff began to erect its réservoir dam on August 22, 1866, 
and in November, 1865, decided to build it three feet higher than had 
been contemplated. Such a height would cause the water to flow back 
upon the lands of sundry owners in Connecticut, and would cause an, 
overfiow of about three feet upon the mill-wheel at the saw-mill of 
Albert Back, being the premises particularly desoribed in paragraph 
No. 2. Before deciding to raise said dam to said additional height, 
Josiah Ballard, Jr., the treasurer of the plaintiff, and thereunto au- 
thorized, had an interview with said Back for the purpose of obtaining 
the right to overflow his mill site. Said Back agreed to sell to the 
plaintiff the right to flow his land and water-power for a fair compensa- 
tion, to be determined after the water should come up to the height 
that the dam should raise it, and oonsented that the dam should be 
raised forthwith to the desired height. He stated that he did not 
wish to put any obstacles in the way of raising the dam, because the 
value of his mill-power depended largely upon the plaintiff's good- 
will, inasmuch as it might impose restrictions in the use of the water, 
and advised that the work of raising the dam should be proceeded 
with, and that the necessary authority should be obtained from the 
owners who would be injuriously affected. 

The plaintiff, in November, 1865, in reliance upon this undertak- 
ing of said Back, proceeded to take the necessary steps to raise the 
dam, by making a broader earthwork base and heavier walls, and by 
making the proper fills in the causeways at a large expense. Sub- 
sequently, and in the month of November, 1865, and before the com- 
pletion of the dam, said Ballard, as treasurer, and said Back made 
a definite paroi agreement that said Back would sell the plaintiff the 
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right to fiow said three feet for the sum of $150 per too\, môaauring 
from the top of the plank forming the bottom of the casing of the 
lower wheel at said privilège, and for the conveyance to him by the 
plaintiff of one-half of the privilège known as the "Weld privilège." 
It was agreed that papers should be drawn in accordance -with this 
agreement. Subsequently a contract was drawn, but said Baek de- 
clined to sign it, beeause he was not satisfied with the name of a 
référée in regard to land damages, a matter whioh is not now im- 
portant, beeause there were and are no land damages to his land. 

In a day or two after, and on or about November 28, 1865, said 
Ballard requested said Back to sign a bond, a copy of which marked 
"Exhibit G"' is annexed hereto, and which had been prepared at 
said Ballard's instance. Said Back declined, osfcensibly beeause it 
did not contain the actual paroi agreement, the différence being that 
the number of feet to be flowed was not specified or limited in the 
bond. I think that the real reason why he made no effort to hâve 
the agreement carried into effect was beeause he desired to sell the 
éntire property rather than sell the right of flowage. Said Ballard 
presented no other papers to said Back. Subsequently, and on or 
about December 20, 1865, at the request of said Ballard, said Back 
named |1,300 as the price for which he would sell the plaintiff his 
entire estate connected with said mill. Ballard declined to buy at 
that price. 

On the evening of December 20, 1865, at the store of William M. 

1 Exhibit G. 

Know ail men by thèse présents, that I, Albert Back, of Union, in the state of Con- 
neoticut, am holden and stand firnily bound and obliged unto Joslïna Ballard, Jr., 
treasurer of the Haniilton Woolen Company, a corporation duly established by law, at 
Stookbridge, in the state of Massachusetts, and his sucoessors in that office, in the fuU 
and just sum of twelye hundred dollars, stlpiilated and liquidated damages, to be paid 
unto the said treasurer, or his successors in that office, or assigns. To the which pay- 
ment, well and truly to be made, I bind myself and my heirs, exeoutors, and admmia- 
trators, firmly by thèse présents. 

Witness my hand and seal. 

Dated the twenty-eighth day of November, in the year of our Lord one thousand eight 
liundred and sixty-five. 

The condition of this obligation is such that, whereas, the said Back has agreed to 
convey, by good and sufflcient deed. to said corporation, or any person or corporation 
said treasurer or his sucoessors in office shall request, the right to flow his water-power 
and privilège sitnated in the village of Mashapaug, in said Union, or " Mill Pond," so 
called, and on the northerly side of the road leading from said village to Union afore- 
said, by water in the réservoir now being constructed in HoUand, raised by the dam 
built on the " Monroe l^lace," upon the said treasurer, or his successors in that office, 
delivering to the said Back a deed of one undivided half of the Vfeld power and priv- 
ilège, so called, upon the same pond in Mashapaug aforesaid ; and, m considération 
thereof, and further, the said treasurer, and his sucoessors in that office, as a considéra- 
tion for said right to flow, agrée to pay to said Back at the rate of one hundred and 
fifty dollars per foot of fall so flowed, measuring upward from the upper side of the 
plank forming the bottom of the casing of the lower wheel at said privilège, as soon as 
the height of such flowage can be properly ascertained. 

Now, therefore, if the said Back shall deliver to the said corporation, or any i)eraon 
or corporation the said treasurer or his successors in that office shall request, a good 
and sufflcient deed of the right to flow his power and privilège as aforesaid, upon the 
said treasurer, or his successors in office, tendering or delivering to the said Back a 
deed of one undivided half of the Weld privilège as aforesaid, then this obligation shall 
be nuU and void, and otherwise it shall remain in fuU force and virtue. 

Signed, sealed, and delivered in présence of [Seal.] 
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Corbin, said Baok told said Gorbin, Eeed Tourtelotte, and Lyman 
Moore, son o'f Thomas Moore, that Mr. Ballard, in behalf of the plain- 
tiff, had asked him his price for the saw-mill property, and that he 
had named $1,300. 

On the next day said Corbin, said Tourtelotte, and said Thomas 
Moore bought said property of said Back for $1,300, which was its fair 
value; said Corbin and said Tourtelotte each owning an undivided 
fourth, and said Moore owning an undivided half thereof . Said Moore 
took one-half of his interest for the benefit of said Lyman Moore. 
Said purchasers did not know that said Back had made the agrée- 
ment that the plaintiff might raise its dam, and he would sell the right 
of flowage for a fair compensation, and that in reliance thereon the 
plaintiflf had commenced its work. Ail knew that the dam was be- 
ing raised. Said Thomas Moore knew that the plaintiff had been 
negotiating with said Back for the purchase of some right in said prop- 
erty, and that said Back had refused to sign the papers which pro- 
fessed to state the resuit of the negotiation. AU knew of the propo- 
sition of Ballard to purchase said Back's property, and ail believed 
that the proposition was made for the purpose of oljtaining the right 
to flow the Mashapaug mills by the Holland dam, and that if the 
property was purchased by the plaintiff it would be in danger of being 
disused as a saw-mill, whereas its continuance as such they thought 
was important to the village of Mashapaug, and to the woodland in 
which said Corbin and said Moore were interested. The dam was 
completed December 22, 1865. 

After said purchase said Corbin and said Thomas Moore both truly 
informed said Ballard that the object of their purchase was not to in- 
terfère with the plaintiff's plans in regard to the dam, but to secure 
the benefits of the said mill to the village and to the land-owners, be- 
cause they feared that if the plaintiff bought it, it would be discon- 
tinued. It was agreed by said purchasers and said Ballard, in Jan- 
uary, 1866, and before there was any flowage upon said wheel, that 
the water should be put upon the wheels of said mill, and when the 
owners ascertained what the effect was, they would aocept a fair com- 
pensation for the permanent damage. The water was set back upon 
the wheels in prooess of time. Negotiations commenced between said 
Corbin and said Ballard, but no agreement was reached, It sufS- 
ciently appears from the acts and conduct of the défendants that this 
license to flow was continued until December 1, 1880, when it was 
revoked by written notice of revocation, which was given to the plain- 
tiff. Reed Tourtelotte sold his interest in said premises to Lyman 
Moore by deed dated June 17, 1872. 

By complaint dated March 26, 1881, the défendants brought a suit 
against the plaintiff before the superior court for the county of Tol- 
land, claiming $400 damages for trespass by flowage against the 
wheels of said mill. Said complaint also prays for an injunction 
against the flowing of water upon said wheel by the plaintilî. 
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The raising of said dam said additional three feet, and the land 
damages connected therewith, cost the plaintiff at least the sum of 
$10,000. Since December 22, 1866, the value of said mill has been 
diminishing. Six hundred dollars would bave been a large compen- 
sation for the permanent right to flow back upon said wheel to the 
height of three feet in December, 1865. Mr. Ballard offered the de- 
fendants that sum at one time after their purchase. 

The findingB of fact in regard to the knowledge by the grantees of 
Albert Back of his agreement with the plaintiff make it impossible 
to order a decree for the conveyance of the easement to the plaintiff. 

The position of the case is that the grantees, in the belief that the 
plaintiff desired to buy the mill site for the purpose of having the 
right to flow a part of it, bought the premises to prevent the destruc- 
tion or disuse of the property as a saw-mill, and immediately per- 
mitted the plaintiff to flow, for the purpose of ascertaining what the 
damage would be, with the promise to sell the right for its value, and 
continued the license without any serions objection for nearly 1.5 
years, but never came to an agreement with the plaintiff. Until De- 
cember 1, 1880, the plaintiff was a licensee. 

The bill will be dismissed, with so muoh of the taxable costs as 
consists of cash disbursements for printers' and examinera' fées. 



EaLSTON V. TOEPIN.* 
(Gireuit Court, 8. D. Georgia, W. D. -, 1886.) 

1. SiFT BT A Wealtht ToDNa Man, DP Fast Habits, to an AosNT, Uphbld as 

AQAINBT HiB WlFB Who WAS HlS FORMER MlSTEESB. 

T. was an intimate friend of R.'8 family, and was R.'s guardian. R. had ut- 
most confidence in and friendship for him. Wlien R. became of âge, T. set- 
tled hia accounta as guardian, but R. employed the flnn of which T. was a 
meraber as his real-estate agents. T. tlius iiad the active management of most 
of his property. R. made two wills in favor of T.'s children. fie afterwards 
married the complainant, whom he had long l^nowu as a prostitute. After the 
marriage, upon T.'s suggestion whether It. desired to carry out his former pur- 
pose, R. made a gift of property, amounting to |40,000, ahout half of his estate, 
to T., as trustée of his children, reserving the income for lif e. Mrs. R. flled her 
bill, after R.'s death, to set aside the gift, on account of undue influence exer- 
cised by T. over R. , and of R. ' s mental weakness caused by his dissipation. The 
gift was upheld, and the bill dismissed. 

2. Mental Wkakkess Arisino prom Intoxication Invalidâtes Convbyanob, 

WHBN. 

Whete there is great wealinegs of mlnd in a person exeouting a voluntary 
conveyance, arising from âge, sickness, intoxication, or any other cause, though 
not amounting to absoîute disqualification, the transaction will be very closely 
serutinized, and a court of equity will, upon a proper and seasonablc applica- 
tion, set the conveyance aside. But where the évidence relied on to showsuch 

•Beported by Walter B. Hill, Bsq., of the Maçon bar. 
8ee notes at end of case. 
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mental weaktiess arisîng from intoxication shows that tlie grantor haU periods 
of sobriety in wliich lie was able to attend to business, and fails to show that 
he was intoxioated at the time the conveyauce was made, it is not sufflcient to 
avoid the transaction, although it appears that the grantor was a hard drinker, 
and that habits of intoxication had affected his health and frequently rondered 
him unflt for business. 

3. CONFIDBNTrAL RELATIONS — GiFT BT PRINCIPAL TO ASENT. 

A gift by a principal to an agent is valid, unless the party who seelis to set 
it aside can show tliat some advantage was taken by the agent of the relation 
in wiiioh he stood to the donor. If it appears that the conduct of the agent ia 
fair, honest, and bonafide, it is immaterial that the deed of gift may hâve been 
drawa up by his solicitor without the intervention of a third party. 

In Equity. 

Lanier é Anderson and W. Dessau, for complainant. 

Bacon é Rutherford and Hill é Harris, for défendant. 

Spber, J. The complainant, Ida Ealston, a citizen of the state of 
New York, préféra her bill against George B. Turpin, as trustée of 
his children ; against William C, Frank M., George B., and Walter 
H., the children of said George B. Turpin, the cestuisque trust, ail of 
whom réside within tbis jurisdiction. The object of the bill is to 
bave canceled certain deeds of gift made to the respondents by James 
A. Ealston, who was huaband of complainant, to recoverthe premises 
conveyed by the deeds, and for the rents, etc. The property involved 
consista of five business houses, with the lots upon whieh they are 
situate, on Cherry street, in the city of Maçon, known as the Ealston 
Hall property. The value is between forty and fifty thousand dol- 
lars. James A. Ralston, Jr., died on the fourth day of July, 1883. 
He had inherited from his parents a very valuable estate, consisting 
largely of city property in Maçon. The bill allèges that James A. 
Ealston, Jr.. had not attained his majority at the time he became the 
owner of this estate, and that at the September term, 1867, of the 
Court of Ordinary of Bibb county, the respondent, George B. Turpin, 
was appointed his guardian, having been selected as such by Ralston. 
In the month of March, 1870, the mother of James A. Ralston, Jr., 
Mrs. Aurélia L., who, in the mean time, had married Dr. Nathan 
Bozeman, made her will, in which she bequeathed to James A. Ealston, 
Jr., a large estate, and named George B. Turpin as one of the exec- 
utora. Turpin qualified, and acted in both capacities. The bill 
charges that Turpin "ingratiated" himself in the confidence of Mrs. 
Bozeman, and aoquired a large influence over young Ealston, who, 
it is alleged, had little capacity for the affaira of business. Ealston 
became 21 years of âge in 1869 ; Turpin very soon thereafter made his 
final settlement as guardian, i. e., on the third day of May, 1869, and 
delivered to Ealston hia entire eatate, and took his receipt therefor. 
Turpin, who was a real estate agent, in partnership with J. Monroe 
Ogden, continued to manage the estate of young Ealston, which con- 
sisted almost entirely of the business houses in Maçon. 

James A. Ealston, Jr., was an extravagant, dissipated, and disso- 
lute man, and Turpin, it is charged, aoquired undue influence with 
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him owing to their confidential relations, and finally went norlh, wheïe 
Ealston was, and induced him to make a deed of gift on the twenty- 
sixtb of August, 1880, and the subséquent deeds in confirmation, 
which several deeds it is the object of the bill to ouUify. One of thèse 
deeds is dated August 28, 1880, and the other April, 1881, and con- 
veyed, it is alleged, the more valuable portions of his estate, wortb be- 
tween forty and fifty thousand dollars. Previously to this convèyauoe; 
to-wit, in Janua'ry, 1880, the complainant was married to Ealston, 
and was, at its date, living with him at Stamford, in the state of 
Connecticut. She allèges that Turpin came to Stamfordj Where the 
first deed was made, and persuaded him to make the deed, ànd that 
in conséquence of his importunities, Ealston being in declining health 
and weakened mentally and physically by dissipation, consented to 
sign the deed which Turpin had prepared and btought with him. 
The complainant, being herself under the influence of Turpin, and will- 
ing to do anything to conciliate and gratify him, as well as indisposed 
to oppose her busband, consented tO unité in the deed and to relin- 
quish her rights in the premises conveyed, The complainant and her 
busband, Ealston, went with Ogden, the partner of Turpin, who waè 
also in Stamford, to Bridgeport, to find a commissioner of deeds for 
the state of Georgia, before whom the conveyance could be exécuted. 
Finding no such officiai there, they went thenoe to New York, where 
the deed was signed both by Ealston and the complainant herself. 
A deed to correct a verbal error in the draught of the first deed was 
also exécuted in New York, two days thereafter, and in the month of 
April, in the next year, another deed was forwarded by mail, and was 
exécuted by Ealston and complainant, and returned.to Georgia; 
Copies of thèse deeds are annexed to the bill, and they ail convey the 
same property to Turpin, in trust for his children, the co-respondents, 
Ealston reserving the incomes during his life. 

A good deal is saidin the bill about a compromise had subsequently 
to the exécution of thèse deeds between Ealston, or Turpin acting 
for him, and Dr. Bozeman, the second busband of his mother, on the 
one part, and a Mrs. Laura E. Smith, an aunt of Ealston, on the 
other part, which compromise settled a disputed claim which Mrs. 
Smith had against the estate of Ealston's father; but, as the court is 
unable to perceive any relevancy in this matter to the issues pre- 
sented by the bill and answer, other référence to such compromise 
will be pretermitted. It is true that this settlement plaeed an in- 
cumbranee on the estate of complainant's husband, and that be paid 
$2,500 to discharge a portion of the lien which attachedto the prop- 
erty he had previously conveyed to Turpin, but this cannot relate 
back and affect the validity of the deeds on the issues presented by 
the bill. 

It is further charged that Ealston, from mental weakness, was in- 
capable of making a deed; that the deeds were obtainedby the undue 
and controUing influence of Turpin ; and that they were whoUy with- 
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out considération; and the bill prays that the deeds may be canceled, 
and that the respondents be deereed to aocount for ail the rents, 
. issues, and profits from the date of the exécution of the deeds to the 
date of the decree, an4 ^or gênerai relief. Discovery is waived. 

The answer of the respondent George B. Turpin, as trustée, out- 
lines the défenses to the bill. Turpin admits his intimate friendship, 
not only with James A. Ralston, Jr., but with his father, James A. 
Ralston, Sr., and that he was the confldential friend and business 
manager of the latter to the date of his death in 1865. He was also 
the intimate friend of Ralpton's mother, and was appointed by her 
the exécuter of her will in 1873; that he was appointed the guard- 
ian of young Ralston, having been designated as such by the latter 
in 1867, when Ralston was 19 years of âge. He finally, as such 
guardian, settled with Ralston when he became 21 years of âge, and 
was dismissed by the Court of Ordinary on the third day of May, 1869. 
He admits and emphasizes the charges of complainant's bill as to 
the warm and cordial relations of friendship and confidence which 
existed in the breast of young Ralston towards himself, and insists 
that they were merited by his own conduct, and by his dévotion to 
Ralston'a interests. He avers that Ralston, on account of the unu- 
sual and disinterested friendship whieh existed between himself and 
the respondent, and the valuable and continuous services rendered 
by respondent to Ralston and to his family, had voluntarily, and 
without aolicitation, early formed the intention to make large and gên- 
erons provision for the children of respondent; that Ralston, hav- 
ing no immédiate relatives whom he desired to make the récipients 
of his bounty, had uniformly declared his intention that the respond- 
ent's children should, at his death, receive a large portion of his es- 
tate. He speeially sets out the fact that when Mrs. Aurélia L. Bo- 
zeman, the mother of Ralston, came to make her will in 1873, she 
said to respondent that she had intended to provide for him in her 
will, but that her son "Jimmie" had informed her that he would 
provide amply for Turpin in his will, and the fact that in 1874 
young Ralston made his will and bequeathed to Turpin, in trust for 
Mrs. Laura R. Smith, one half of his estate, and to Turpin, for him- 
self and in trust for his children, the other half, which latter half em- 
braced the identical property conveyed by the deeds attacked by the 
bill; that, in further pursuanee of his intention to endow the children 
of respondent with this property, on the seventeenth of December, 
1879, five years thereafter, Ralston made another will in which he con- 
veyed the same property to Turpin's children, omitting from its ben- 
eficence, however, one of the daughters of Turpin, who in the mean 
time had married a Mr. Home, who was objectionable to Ralston, 
and devising the remaining half to the complainant, Ida Blanchard, 
who in a few weeks would become Ida Ralston. The respondent, an- 
swering, avers that he was not in any manner consulted by Ralston 
as to either will, and déclares that his daughter, who was not in- 
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cluded as abeneficiary of the last will, would nôver hâve been omitted 
had Ealston consulted respondent to ascertain and to act upo'n his 
wishes. This child was also omitted in the three deeds Bubsequently 
executed by Ralston. 

The answer admits that Ealston was a young man of intemper- 
ate and dissolute habits, but allèges that when not intoxicated, or 
when drinking with modération, that he was entirely compétent to 
properly eonduot his business affaira, and to intelligently dispose of 
his property. Eespondent, after his guardianship had terminated, 
was retained by Ralston to coUect rents, make rent contracts, and, in 
a gênerai way, as the real-estate agent, to manage ail of his business, 
which the respondent, with his partner, undertook and carried on to 
the day of Ralston's death, charging the usual commission therefor. 
Eespondent avers that from disinterested friendship for Ralston, he 
used ail his influence to restrain Ralston from intemperate habits and 
low and evil associations, with, however, but little success. He avers 
that Ralston became infatuated with the complainant, who was at the 
time, and for several years thereafter, a lewd woman, and the regular 
inmate of a common house of ill-fame in the city of Maçon, kept for 
the purpose of prostitution. Complainant was known as Ida Blanch- 
ard. Respondent avers that he used ail the persuasive and influen- 
tial means which could be compassed by him to break the spell of this 
association. The friends and relatives of Ealston labored to the same 
end, but the influence of the complainant overcame the efforts of the 
respondent even when united to that of the relatives and friends of 
Ealston; that the complainant induced Ealston to go north with her, 
and finally, in the early part of 1880, to make her his wife. The re- 
spondent learned in 1880, while at Saratoga, that there was strong 
reason to believe that Ealston had married complainant, althongh he 
still hoped it was not true. He determined, however, to go to Stam- 
ford, in Conneeticut, where Ealston and the complainant were keep- 
ing house together, to learn the true facts, and to ascertain whether, 
by this reputed marriage, Ealston had revoked the will heretofore 
made in behalf of the respondent's children. He accordingly went to 
Stamford. He saw Ealston and the complainant, and learned from 
them both that they were in truth legally married. During his visit 
the respondent, in the présence of the complainant, reminded Ralston 
that his marriage with complainant had revoked the will of 1879, and 
asked if Ealston still intended to give the property to his (respond- 
ent's) children. Ralston replied unhesitatingly that it was his inten- 
tion 80 to do. 

The will of 1879, it is claimed by respondent, had been made by 
Ralston a very short time before the marriage, and it also gave to Ida 
Blanchard — soon to be Ida Ralston — the half of the property which 
had been devised in the will of 1874 to Mrs. Laura R. Smith, whose 
place in the testamentary inclination of Ralston had been usurped by 
the complainant ; but the children of Turpin still maintained this po- 
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sition in bis affection and in bis scbeme for tbe disposition of bis 
property. Eespondent allèges tbat Ealston and Mrs. Ealston weut 
with Mr. Ogden to Bridgeport in searcb of a commissioner before 
whom the deeds to land in Georgia could be properly executed. Find- 
ing none there, they ail went to New York, where the two deeds of the 
26th and the 28th were formally signed and delivered. The third 
deed was drawn in Georgia eight months later, and was forwarded to 
Ealston, who was then in New York. It was duly executed by Eal- 
ston and his wife, and returned to the respondent. Turpin dénies that 
he made any such représentations to Ealston as were alleged to hâve 
been made at the time the first deed was agreed upon. ïïe dénies ail 
the allégations of undue influence, and asseverates that when the first 
two deeds were executed Ealston was perfectly sober and rational, 
and that he believes him to hâve been in the same condition when the 
last deed was executed. To show his great friendship for Ealston, 
he allèges that he did not charge or take from him some three thou- 
sand dollars as commission on the estate of his mother, of whose will 
ïurpin was the executor. He avers that after ail the transactions 
hère described, of which his children were the beneficiaries, Ealston 
made a deed to the complainant conveying two valuahle lots, with the 
store-houses, in the city of Maçon, which property the complainant bas 
since held and enjoyed; and also conveyed to his aunt, Mrs. Smith, 
other vaiuable property in Maçon under a settlement effected for him. 
The answer is a stout déniai of every material fact alleged in the com- 
plainant's bill, and the issues presented are mixed questions of law 
and fact. 

The causes indicated by the complainant, and urged as reasons why 
the several conveyances from Ealston to Turpin as trustée should be 
cancelled and nuUified, are : First, the want of that degree of men- 
tal soundness which a man must possess to enable him to bestow his 
property upon another ; and, secondly, the undue and paramount in- 
fluence which Turpin is said to bave exercised both upon Ealston and 
his wife. While much évidence bas been presented bearing upon 
both propositions, the solicitors for either party hâve seemed to argue 
with far more élaboration the law and the évidence relating to the 
allégation of undue and controlling influence. 

The rule relating to the question of mental weakness is stated with 
great précision and clearness by Mr. Justice Pield in delivering the 
opinion of the court in the case of Allore v. Jewell, 94 U. S. 511 : 

"It may be stated as settled law whenever there is great weakness of 
mind in a person executing a conveyance of land, arislng from âge, siekness, 
or any other cause, though not amounting to absolute disqualiflcation, and 
the considération given for the property was grossly inadéquate, a court of 
equity will, upon proper and seasonable application, set the conveyance aside. " 

A fortiori it would seera, as contended in the concluding argument 
for complainant, a voluntary deed, without other considération than 
friendship and intimate personal relations, would be even the more 
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closely scrutinized where great mental weakness is alleged. It is, of 
course, incumbent upon the complainant to show by évidence this 
"great mental weakness" at the time the deeds were executed; that 
is to say, on the twenty-sixth and twenty-eighth of August, 1880, and 
the fourteenth of April, 1881, or so nearly thereto as to affect the 
transactions occurring on such occasions. 

The first witness whose évidence web introduced upon this feature 
of the case was James Olmstead, an attorney at law at Stamford, 
Connecticut. Mr. Olmstead saw Ralston once only, and in February 
or March, 1881. He had been drinking heavily, and was in maudlin 
tears at the time the witness saw him. He promised anything, took 
an oath to keep the pledge, was loud in praises of his wife and in de- 
nunciation of himself. He seemed physically weak, and stated that 
he had suffered from "tremens" several times. The witness concluded 
that his will power was totally gone. This évidence is clearly not 
satisfactory, and proves nothing except that Ralston had been drink- 
ing heavily and was drunk then. The picture drawn by the witness 
is unfortunately no unusual spectacle. The lugubrious pénitence of 
a, drunken man is so far froni serious mental dérangement that it has 
become a part of the stock incident of humorous writers of fiction. 
A few days' or hours' abstention from drink, with proper médical 
ireatment, would bave restored Ralston to the possession of his usual 
faculties. Undoubtedly, had the deeds been executed at the moment 
when the witness saw Ralston they would be held invalid; but the 
condition described by the witness does not necessarily or naturally 
argue continued great mental weakness. 

Sarah H. Hubbard describes, with the indignation of a good woman, 
Ralston's fits of intoxication, and gives her opinion that he was un- 
able to attend to any business from April, 1880, to April, 1881. This 
testimony is of little value. Had Ralston been continually in the ex- 
"treme condition of drunkenness in which she describes him, and as 
weak physically as she describes him, no médical skill could hâve 
kept him alive a month. She testiiies that he referred matters of 
business to his wife, and said, "You know I can't think," as an év- 
idence of his weakness.- The court is pretty clear that is rather évi- 
dence of the fact that, even when under the influence of liquor, he 
was sensible enough to know that he had better not act for himself 
while in that condition. 

The testimony of Henry À. Hubbard, the husband of the last wit- 
ness, is substantially the same. They were neighbors; they both ap- 
pear to hâve been offended with Ralston, and speak of him with far 
-too mueh bitterness to leave the mind under the impression that they 
regarded him as an imbécile. The last witness testifies that, when 
not drunk, there were a few times during the year when Ralston was 
fit for business, and in another connection says : "I would not judge 
Mr. Ralston to be a capable business man, or fit to do business as 
men ordinarily do it." No doubt the dissolute conduot of Ralston 
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was intensely disgusting to thèse good citizens of the "Land of steady 
habits." No doubt, in their opinion, he was not only "net a capable 
business man," and "not worth his sait;" ail of which may be true, 
and yet he may hâve been legally capable of conveying his çstate in 
an interval of sobriety. 

The testimony of L. E. Hurlbut, the physician, who was of course 
called in when Ealston was at his worst, is unfavorable to the valid- 
ity of the deeds. It requires no technical knowledge, but simply a 
common degree of intelligence and expérience, to know that a physi- 
cian, who sees his patient only when in the furious delirium of drink, 
or the terrible prostration and dépression which foUow a debauch, is 
no reliable witness as to his mental condition at other times. 

John 0. Brintnall's dépositions show that he was a neighbor of the 
Ralston's in Stamford. Saw him frequently drunk. His mind was 
thick and clouded. When his wife would go oflf, Ealston would go to 
Shippan Point and get drunk. On one occasion the witness went to 
the Windemere in New York, and Ealston came to the door in his 
night-gown, and said to witness that he and his wife bad been on a 
drunk, and they had a little turn, (the référence to his wife having 
been erased by the commissioner, counsel for défendant insists that 
this was improper, and shows that the commissioners were not with- 
ont bias.) The witness states that he saw Ealston almost every day 
passing down to his yard. He also states that when Mrs. Ealston 
went to see the neighbors Ralston would not go, and that when visit- 
ors went to the house to see them, Ealston would be out of sight. 
The witness also testifies that Ealston did not bave a prudent and 
proper conception of the value of property. The oppôrtunities of this 
witness to know Ealstou's business capacity were extremely limited 
and imperfect. The value of his opinion is to be estimated in the 
light of the facts upon which it is bàsed. He spécifies but three in- 
stances in which he had a conversation with Ealston, and on each 
occasion the latter was drunk. "I tkink," he says, "I know his mind 
had been impaired by the use of liquor." None of thèse witnesses 
knew Ealston before he went to Stamford, It is deemed admissible 
for a witness upon such facts as thèse, and with an opportunity to 
know the actual truth as meagre as this, to give his opinion; but the 
opinion itself is of little moment. 

Margaret O'Brien, known as "Sister Margaret," one of those holy 
and unselfish women who dévote their lives to the alleviation of human 
misery and the betterment of human nature, is the next witness for 
complainant. The good sister knew Ralston at the St. Elizabeth's 
hospital in New York. Both Ealston and his wife were there sick. 
She saw him in Montclair, two weeks before he died, in 1883. She saw 
him frequently throughout this period. She testified : "I would oall 
Mr. Ealston an habituai drunkard. He spent his money very freely. 
H« was not prudent or careful, but was very extravagant. 1 can't 
testify whether he had a proper conception of the value of property. 
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I don't think he was very easily inflùencea. In 1880,1881, and 1882 
bis mind appeared to be ail right. It had not been impaired, so far 
as I know. He was very seldom sober during that time. In the 
bospital he was allowed f rom three to five milk punches a day, and 
he would try to steal out for more. The effect was to make him stapid 
and helpless after going out." Further on, Sister Margaret testifies: 
"I do not think he was capable of business in 1880, 1881, and 1882, 
because of his drunkenuess." And, after a moment's reflection, the 
excellent sister says : "I do not know whetber he was capable or not." 
The court attaches very great importance to the évidence furnished 
in the dépositions of this witness. Her truthfulness is apparent in 
every ntterance. She saw Ealston frequently; she watched him 
closely; his mind was "ail right" in 1880, 1881, and 1882, except 
when he was drunk. Then he was "incapable," she thinks, but does 
not know. She bas none of the characteristics of the swift witness. 
Her amour propre had not been offended by the purse-proud insolence 
of Ealston as had been the Hubbards. Âccustomed to view the suf- 
fering and the afflicted, hep judgment is not startled from its pro- 
priety by the spectacle of drunkenness or prostration. Unlike the 
physician, her observation is not confined to that moment of fren2ly 
when the soUcitude of friends bas prompted the cry, "Eun for the 
doctor." She is the patient, watchful, even-tempered, and unrufSed 
nurse; and, moreover, her veracity is unquestioned. Besides, her 
testimony is entirely consistent with the observation of practical men 
in cases like that of Ealston. It is lamentably true that, in spite of 
the efforts of the good and the pious, this observation may be had in 
almost every community ; and the court repeats that it does not re- 
quire the science taught in the schools of medicine to discover that 
the simple outline of this unfortunate character drawn by the sister 
is accurate and true in the light of practical intelligence. 

It is true that two expert médical men, Dr. W. Gill Wiley and Dr. 
"William E. Pryor, testify that in their opinion Ealston's mind, in 
1880, 1881, and 1882, was not compétent to the discharge of business 
functions. Dr. Wiley testifies that at times during this period his 
mind might bave been clear. Dr. Wiley, in his own language, always 
saw Ealston when he "needed tbe doctor." He testifies that Ealston 
used intoxicating liquors almost habitually, at times excessively, and 
a greater part of the time "I should say," testifies the doctor, "that he 
did not hâve a proper conception of the value of property." While 
stating that his mind was impaired by the use of liquor, Dr. Wiley 
qualifies his statement, "But I saw him when he needed a doctor." 
An important statement of this witness discloses the character of 
Ealston's fits of drunkenness. "When he started to drink," said the 
witness, "he drank until he broke down, and this weakened him both 
physically and mentally." The testimony of this witness is to the 
effect that Ealston was incapable of managing a gênerai business conr 
tinuously, and this is ail. Dr. Pryor saw Ealston when he was suffer- 
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ing wîth acute alcoholism, This the court understands to be delirium 
tremens. He saw him afterwards when sufiFering with acute pleurisy 
from alcoholism: the first time, December 19, 1882; the second, De- 
cember 22, 1882, — 20 months after the last deed was exeeuted and 
shortly before bis death. He did not know Ralston in 1880 and 1881. 
This testimony is of little value. 

The testimony of Howard E, Jones, who knew Ealston in 1880 and 
1881 in New York, does not materially diflferfrom the évidence of the 
other witnesses for complainant who are not experts, except that he 
states that Ealston was sober half the time; the rest, he was under the 
influence of liquor, 

The dépositions of Ida Ealston, it is true, présent a terrible ac- 
count of her husband's drunkenness. Her évidence will be more 
fully considered in another connection. It is perhaps sufficient at 
this time to say that she speaks of several intervais of sobriety dur- 
ing their married life. This began on the third of January, 1880. 
For three months Ealston was sober. After signing the deed of 1881 
he kept the pledge not quite two weeks. He must bave been sober 
at the time he signed the deeds, or her testimony would hâve indi- 
cated otherwise. His signatures are clear, steady; betraying none of 
that tremulous quiver which characterizes the handwriting of the in- 
ebriate who is suffering from the etïects of a debauch. The com- 
plainant herself, long after the exécution of the deeds in controversy, 
received from Ralston a deed to two valuable stores in Maçon. She 
thinks him compétent to exécute thèse deeds because, she says, "they 
had a valid considération." After the exécution of thèse deeds to her, 
as late as November 27, 1882, she takes from Ealston a written prom- 
ise to consent to a "bill of séparation" if he does not abstain from 
drink. This paper is exeeuted witii great formality. Its interlinea- 
tions are marked with the initiais of Ealston, and it is signed by him 
with an easy and graceful sweep of the pen, which indicates no dim- 
inution of nervous control. 

The court bas confined its attention to the évidence for the com- 
plainant. This is scarcely fair to the défendant, and yet, in the opin- 
ion of the court, it is unmistakably clear that no évidence is afiforded 
sufficiently satisfactory of such great mental weakness as will vitiate 
thèse deeds. It is not to be denied that Ealston was generally a 
drunkard. It is perhapS equally clear that he could not bave success- 
fully managed any business which required his continuons or even 
daily attention ; but it is not clear that he may not, when sober, intel- 
ligently bave conceived, and lawfuUy bave carried out, a scheme for 
the distribution of his property. Many men of large and successful 
business capacity are heavy drinkers. Many intellectual men of great 
power indulge in periodical sprees, and pour the various dilutions of 
aleohol into their stomachs, until the brain, if distilled, would pro- 
duee alcohol, and the stomach, revolting at the caustic poison which 
bas seared its membranes and paralyzed its healtby functions, not only 
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rejects ail nourishment, but violently ejects the stimulant whîch the 
poor sufEerer craves, but cannot retain. Then, weakened by the want 
of food and suddenly deprived of the alcohol, which bas become at once 
its substitute and the anodyne for his humiliation and shame, he is tbe 
most pitiable and wretched of the unfortunate, and it would seem tbat 
not "poppy, or mandragora, or ail the drowsy syrups of the world," 
could lull the sleepless nerves, and give rest to the tremulous and mis-- 
érable body. And yet a few days' abstinence, with simple and well- 
known treatment, will completely restore the sufferer to health. Eal- 
ston was a "periodical drinker," and there is nothing in ail the évi- 
dence which indicates, in his periods of sobriety, imbecility or great 
mental weakness. So far as the évidence of the complainant goes, his 
capacity to convey his property in his sober and lucid moments was as 
unquestioned as that of hundreds of men whose capacity in this re- 
spect would be eonceded by entire communities. 

The évidence offered by the respondent that Ealston was rational, 
sober, and intelligent on the particular occasions when the deeds 
were signed, is not even controverted. Mr. Proudfit, a witness to the 
deed of A-ugust 28, 1880, testifies that he was sober and perfectly 
rational. W. H. Eoss saw Ealston about that time. He was rational 
and sober; both of thèse witnesses are citizens of Maçon, who knew 
Ralston well. J. E. Jones, the président of the Southwestern Eail- 
road Company, testifies that when he was sober he had capacity and 
was "a Smart fellow." Other witnesses corroborate this testimony. 
Besides this, the correspondence put in évidence not only shows that 
Ealston was exercising a reasonably diligent and watchful degree of 
attention to his business, but on several occasions he speaks of his 
excellent health. This évidence is more reliable than the testimony 
of witnesses. Why should Ealston, on July 28, 1880, write that he 
was enjoying good health if he was the misérable wreck the com- 
plainant would hâve the court to believe ? Why, on the day before 
the last deed was executed, i. e., on the eighteenth of April, 1881, 
should he write, "My health is splendid?" This évidence, free from 
afterthought, without discoverable impropriety of motive contempo- 
raneous with the main incident, is of very great value. In generally 
bad health, Ealston, like many other invalida, esteemed his physi- 
cal condition of prime interest to his correspondent, and the letter 
written at the time must be regarded as the truth. In the présence 
of ail this évidence to show Ealston in the possession of a sufficient 
degree of intelligence to convey his property, and in the absence of 
definite and satisfactory évidence to the contiary, the court is clearly 
of the opinion that there can be no doubt, so far as this allégation of 
incapacity is eoncerned, the deeds are valid, and the prayers of the bill 
must be denied. 

It is urged with great ability and force of statement and reasoning 
that the relation existing between Ralston and the défendant was of 
a confidential character; that the actual relation of guardian and 
v.25F.no.l — 2 
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ward, wbile it was nomînally at an end, in fact had not te "minated ; 
that Turpin's influence over Ealston was unbounded and ccntroUing, 
équivalent to that of a father over a son; that tlie deeds were not vol- 
untary, but were suggested and were obtained by undue and improper 
influence by Turpin; and that under thèse circumstances a court of 
equity will not permit the deeds to stand. An abundant wealth of 
légal learning relating to the question involved bas been gathered by 
the research and diligence of the solicitors, and is presented for the 
assistance of the court. From thèse authorities we hâve ample war- 
rant for the opinion that the powers of a court of equity are not only 
ample to set aside a conveyance obtained by undue influence, but that, 
based upon the broad principles of an elevated morality, this is a con- 
spicuous and prominent feature of equity jurisdiction ; and where a 
fidaciary relation exists, a court of equity will hold that a conveyance 
to the party who exercises the dominant power by the person domi- 
nated is invalid. 1 Pom. Eq. 492, 493. The statement of the prin- 
ciple is clear and ample, and is adopted by the court as expressing 
the rule in this case: 

"The équitable rules concerning dealings between guardian and ward are 
very stringent. The relation is se intimate, the dependence so complète, the 
influence 80 great, that any transactions between the two parties, or by the 
guardian alone, through which the guardian obtains a benefit, entered into 
whiie the relation exists, are in the highest degree suspicious; the presump- 
tion against them is so strong that it is hardly possible for thern to be sus- 
tained. Indeed, many authorities lay down the positive rule that the parties 
are whoUy incapacitated from contracting, and that any such transaction be- 
tween them is neceasarily voidable. This statement is perhaps too broad. A 
will by the ward in his guardian's favor is not viewed so strictly; the pre- 
sumption against it may be overcome and the will sustained. The gênerai 
doctrine of equity applies to the parties after the légal condition of guardian- 
ship lias ended, and as long as the dependence on one side and influence on 
the other, presumptively or in fact, continue. This influence is presumed to 
last while the guardian's f unctions are to any extent still perf orraed, while the 
property is still at ail under his control, and until the accounts hâve been 
fliially settled. It follows, therefore, that any conveyance, purehase, sale, 
contract, and especially gift, by which the guardian dérives a beueflt, made 
after the termi nation of the légal relation, hut while the influence lasts, is 
presumed to be invalid and voidable. The burden rests heavily upon the guard- 
ian to prove ail the circumstances of knowledge, free consent, good faith, ab- 
sence of influence, which alone can overcome the presumption. If the légal 
relation has ended, and ail thèse circumstances of good faith, fuU linowledge, 
and free consent are clearly shown, a settlement, conveyance, contract, or 
aven gift from the former ward to his récent guardian will be as valid and 
iS efEective as the same transaction between any other compétent persons." 

It is oontended further by the complainant's solicitors that the re- 
lation of principal and agent is also within the range of the presump- 
îion stated, and they cite Code Ga, § 3177; Kerr, Fraud & M. 172; 
3 Pom. Bq. § 951 j 1 Story, Eq. 315; Hunter v. Atkins, 10 Eng. Ch. 
113; McCormick v. Malin, 5 Blackf. 509; Harris v. Tremenheere, 16 
Ves. Jr. 34, and notes. 



fiALSTON V. TUBPIN. 18 

An examînation of thèse authorities wiU show that they rcilate to 
bargains between the agent and the principal. Hère the act com- 
plained of is a gift. Now, it bas been repeatedly held, and it is de- 
clared settled by the text writers, that a gift by a man to a person 
who bas been for many years acting as bis confidential agent and ad- 
viser is valid, unlesa the party who seeks to set it aside oan show that 
some advantage was taken by the agent of the relation in which he 
stood to the donor. If it appears that the conduct of the agent was 
fair, honest, and honafide, it is immaterial that the deed of gift may 
bave been drawn up by his soliciter without the intervention of a dis- 
interested third party. Kerr, Fraud & M. 176, and authorities cited. 
In the case either of guardian or ward, where the relationship bas 
completely ended, or principal and agent, or, indeed, in any other con- 
fidential relation, if it can be shown by satisf actory extrinsic évidence 
that confidence bas been abused and influence unduly exerted to ob- 
tain a gift, the rules of equity, and the remédies which it bestows, are 
exactly the same as where the presumption is created. In the case 
now under considération the guardianship had been terminated 11 
years. It was not a bargain between the agent and the principal, 
but a gift. No presumption exists against this gift. Does the ex- 
trinsic évidence satisfactorily prove the allégations of confidence 
abused and dominant influence misused ? To clearly and properly 
answer this question, we must consider the parties and their mutual 
relations. 

Ealston was a young man without aim or ambition in life except 
that he be permitted to live, and hâve the means to live, as he desired. 
A more aimless existence could not be conceived. He was a man of 
fortune ; he had no immédiate relatives except five aunts and their 
children; father, mother, and brothers were ail dead. Heearly con- 
sidered what should be done with his property when he died. In 
1873, many years before be met the complainant, he bad said to his 
mother: "I purpose to give a portion of my property to the children 
of my friend Turpin." In 187é he made bis will. That he was at 
that time rational, intelligent, and sober, no one bas questioned; and 
the attomey who drew the will, a distinguished gentleman of ele- 
vated character, bas testified that he was perfeotly sober, and gave 
ail of the directions for the will with clearness and with careful and 
explicit attention to the détails. In this will he gave to bis aunt, 
Mrs. Smith, a portion of his real estate, and a large portion to Turpin 
and to his children. In this will he makes provision for the stone to 
mark his grave, and, with singular omission of référence to any of his 
own blood, although they, too, are to reeeive his bounty, he writes : 
"I request that my friend George B. Turpin, and bis children after 
him, will see to it that my monument and grave, always during their 
lives, sball be suitably kept and cared for." It must bave been a 
close and warm friendship and mutual esteem which would so early 
dictate so large a bequest and attach to it so délicate a condition. 
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To oare for and préserve thè resting-place of the dead, from the ear- 
liest antiquity, bas been the province of the friend who "sticketb doser 
than a brother," 

At the time the will of 187é was made, Ealston had never met the 
complainant. He made no secret of his intention to make Turpin's 
children the legatees of his will. Many witnesses hâve been exam- 
ined who gave évidence that this intention was uniform and gener- 
ally known. When Ealston met Ida Blanchard, or Sally Harden, as 
he ealla her in the will presently to be mentioned, does not appear. 
But he married her on the third day of January, 1880, after living 
with her as his mistress for several years. On the fifteenth of De- 
cember, 1879, he made another will. His mistress had become sufiS- 
ciently dear to him to drive from his memory his duty to his aunt and 
cousins, whom he had provided for in the will of 1874; but her influ- 
ence, although amounting to an infatuation whioh had driven him 
from his home, made him the finger-point of scorn for the manhood, 
and of contempt and aversion for the womanhood, of the city where 
he was born and reared, had not proven strong enough to efïace his 
détermination to provide for the children of his friend, who was the 
friend of his father and of his mother, both now dead. The direc- 
tions for this will were given with equal explicitness as with the first 
will. He was well and sober. Turpin was in Georgia; the will was 
executed in New York, and he bequeaths the identical property to 
Turpin, as trustée for his children, which he conveyed by the subsé- 
quent deeds when Turpin informed him the will had been revoked 
by his marriage with the complainant. This will, with this provis- 
ion for the children of Turpin, was signed but 18 days before the mar- 
riage. Ealston had kept the will by him for several months. At 
this time Ealston must havé been completely under the spell of the 
complaiûant's influence. It is unreasonable to say that Turpin in- 
fluenced this will. The will of 1874 was still in existence, and that 
will gave to Turpin's children a larger share than the will of 1879, 
and to Turpin himself a share of the bequest. What motive could 
Turpin hâve to promote a will which would diminish his children's 
expectancy and destroy his own? It is impossible that this will 
should be regarded otherwise than as the évidence of a settled pur- 
pose on Ealston's part to provide for Turpin's children, and to also 
provide for the woman who was soon to bear his name. That the 
marriage revoked this will is clear, but it does not appear that Eal- 
ston knew this until Turpin informed him of it the ensuing August, 
when at once he makes a deed whioh earries out the provisions of the 
will. Two days thereafter he makes another, and eight months after 
this, and after eight months' absence from Turpin, he makes another 
and a third deed to effect the same design. What more conclusive 
évidence of a fixed and settled purpose can be presented? It also 
appears that he eiïects his testamentary purpose for the beneût of Ida 
Ealston, as indicated by the will of 1879, by a deed in her behalf. 
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and afterwards by a will in which he makes no mention of Turpin's 
children, having provided for them. 

It is true that Turpin's influence with Ealston seems to hâve been 
great, and, so far as it appears from the évidence, tbis was natural 
and to be expeeted. The complainant's solicitors admit in argu- 
ment that Turpin's aceounts were Bcrupulously correct. When he, as 
guardian, turned over to Ealston bis estate, in addition he handed to 
him $13,000 in money and notes, which in a short time bad been the 
fruit of Turpin's judicious management. Ealston bad been taught 
by bis parents to confide in Turpin and to trust him. The fact that 
the deeds to Turpin's children were drawn by a lawyer at Turpin's in- 
stance does not seem to bave the importance given it by complain- 
ant. "If the conduct of the agent appears fair, bonest, and bona 
fide, it is immaterial that the deed of gilt may bave been drawn up by 
bis solicitors witbout the intervention of a disinterested third party." 
Kerr,Fraud&M. 176. See note 4 for autborities cited. Itissaidthat 
Turpin solicited Ealston to make the deed. It seems that this solici- 
tation simply reminded him that bis marriage bad revoked a will 
made but 18 days before that event, which will provided for the mar- 
riage, and also for Turpin's children, and it seems to make inquiry 
whetber be bad changed the consistent purpose of bis life to that time. 
The suggestion was frankly madeto Ealston and bis wife. It is true 
that Turpin bad prepared the deed, and bad it with him. Ealston 
and bis \(fife promptly consented to sign the deed. It is idle to claim 
that Turpin bad any dominating influence over the complainant. The 
solicitude wbiob counsel attribute to a fear on ber part that ber rép- 
utation would be impaired by Turpin's disclosures is hardly crédi- 
ble in the case of a woman of ber antécédent expériences, and sbe 
would hardly value temporary good famé in the small town of Stam- 
ford as équivalent to a block of city property in the heart of Maçon, 
fiesides, there is not a syllable of évidence that Turpin threatened to 
reveal ber past life, but from ber own lips we learn be treated ber 
with respect and kindness. A court of equity cannot indulge con- 
jectures of tbis vague and intangible sort. It is equally unjustifiable 
to urge that Ealston did not know the value of the property; and, 
whether it was of greater or less value than the Third street property, 
it is clear from ail the évidence that the property conveyed by the 
deeds bad been intended for Turpin's children, at the latest, since 
1874. 

The transaction is said by the complainant to be unnatural, — First, 
because Ealston in the deeds omitted to recall the fact that he bad five 
living aunts and an abundant supply of cousins. It was even more 
unnatural, tbey say, because be did not wait to ascertain if there 
would be children by his wife, the complainant. It seems, bowever, 
that his aunts bad theretofore made little impression upon bis testa- 
mentary purposes, except Mrs. Smith, whose place in the will of 1874 
■was supplied by Ida Blanchard, otherwise Sallie Hardin, in the will of 
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1879. With regard to theother suggestion, there seems to hâve been 
little novelty or change in the relations between the complainant 
and Ealston conséquent upon the form of marriage had in January, 

1880. It is very évident that this form, for several years past, had 
been regarded by both parties as superfluous. Ealston knew that no 
children would follow this unholy union. Nor is it unnatural that 
he should décline to bestow ail of bis ample fortune upon a wife whose 
character had degraded him anddestroyed every hope of reforœation 
and every anticipation that he might regain that position in life to 
which by birth and fortune he vras entitled. He provided amply for 
her comfort. But, in the opinion of the court, it would hâve been far 
more unnatural and shocking to the moral sensé had he forgotten the 
friend of his ehildhood, his guardian and bis trusted friend, and the 
children of that friend, to whose affectionate memory he had committed 
his tomb, and for whom he had promised his mother to provide, in 
order to bestow his magnificent patrimony upon a woman whom he 
made bis wife, but whom he had found a harlot in a brothel. 

That Turpin had influence with Balston is net to be disputed, bat 
there is no évidence that the influence bas been abnsed. That Balston 
trusted him is ungnestionable, but there is in the record before us no 
betrayal of that trust. If there is évidence of undue influence upon 
Balston, that influence was exerted by the complainant. Her influ- 
ence with him was imperious, After four years of illioit life with 
him she marries him. Had he desired the marriage, it would hâve 
been solemnized at an earlier day. She knew that to marry him 
was to ruin him. She knew that from that moment he was a social 
leper. She knew that no décent man would take her husband to his 
home; that no pure woman would touch the hand that had been 
joined in wedlock with hers, — and yet she married him, and no pro- 
test of friend or family could swerve her from her purpose. Her mo- 
tive must hâve been sordid in the extrême. Had she been a pure 
woman who had surrendered her person to her lover, and then sought 
wedlock as the means of redress for her wrong, this court would applaud 
and approve her motive. But when she met Ealston it was as a pub- 
lic prostitute. But she married him, and now she sets up, in avoid- 
ance of ihe bounty to the children of his friend, habits of intempér- 
ance which were encouraged and fostered in the orgies of the bawdy- 
bouses where he found her. 

Other arguments, some of them of great force, (as, for instance, the 
fact that eight months after the exécution of the first two deeds, which 
the complainant attacks, she formally joined in the exécution of the 
third deed, and thus is estopped,) hâve been advanced for the défend- 
ants. The court, however, p refers to place its décision on the broad 
grounds — First, not only does the complainant fail to show such weak- 
ness of mind on the part of Ealston as will invalidate the deeds, but 
the évidence demonstrates that at the time they were made he was 
abundantly capable to dispose of his property as he migHt think 
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proper; second, so far from indicating an abuse of influence or a be- 
trayal of trust, the évidence amply shows that this disposition of the 
particular property had been the long-settled and cherished purpose 
of Ealston's life, and it must stand as he intended. The court di- 
rects that the prayers of the bill be refused, and that the complainant 
pay the costs. 

NOTE, 
ConfideiUïal Relation». 

1. A Distinction beiwken Two Classes. The object of thîs note îs to establish a 
distinction between two groups of those relations which, in equity, are termed "oonfl- 
dential." The text wricers treat them as belongins to the saine class. The adjudged 
cases support the discrimination hère maintained, but do not set it forth In tenus. A 
division of "confidential relations" into the two classes will probably promote dis- 
tinctness of thought in the considération of the subject. The first group comprises 
those relations which iniply control or dominion by one person over the will of 
another, such as guardian and ward, trustée and beneflciary; in which cases dealin^ 
between the parties are subject to an adverse pr^amption, beeause of the opportuni- 
ties and temptatioiis which thèse relatioiiships afford for the improper exercise of the 
dominion thiis aoqnired. The second group comprises relations of trust or confidence, 
such as principal and agent, and partners; in which cases dealings between the parties 
are closely scrutinized, beeause ofthe opportunities and temptations which thèse rela- 
tionships afford for the abuse of trust and confidence. It is true that in the former 
group confidence as well as control niay, and generally does, exist; but in the iatter case 
confidence alone exista, while dominion is not implied. It could not be said that an 
agent, who is the mère créature of the principal, who cannot be appointed except by a 
peison ndjurU, and whose appointment is revocable by the pnncipal at discrétion, 
(fairly exercised,) has the same opi)ortunity to dominate his principal as the guardian, 
whose relation is conferred by a will other than the ward's, who stands in loco parentix 
to a person under a disability, and whose appointment is for a term flxed by the law. 
Dominion is the cbaraoteristic feature ofthe Iatter relatîonship ; trust, ofthe former. 

%, Thb Piest Qeoup— Relations of Dominion. The application of the rules gov- 
eming thèse relations was made at an early day to those which may be calied the tech- 
nical fiduciary relations, — guardian and ward, trustée and eedui que trust; also to the 
relatîonship of soliciter and client. The leading case on this subject (so treated by 
White & Tudor) is that of Huguenin v. Baseley, 14 Ves. Jr. 273, a case oelebrated alike for 
theelaborate and able judgmentof Lord Eldon and the masterly argument of Sir Sam- 
uel EoMiLLY. In that case a voluntary settleraent by a widow upon the défendant, a 
clergyman, and hia faniily, was set aside as obtained by undue influence and abused 
confidence in the défendant as an agent undertaking the management of her aifairs. 
The contention of Sir Samuel in the case, to which he brought ail the powers of his 
mind, was that the principle which govemed tha relation of guardian and ward ought, 
uçon principles of "public policy and utility," to be extended to ail cases coming 
within the reason and spirit of the rule applicable to that relation ; and as the, case 
was one of influence aud dominion aoqmred by "spiritual ascendanoy," it should 
tum upon the same doctrine. It reduoes somewhat our admiration for the research, 
though not for the ability, of the oelebrated soliciter who argued the case, and ofthe 
chancelier who decided it, todiscoverthatmanyyears before, Lord Noethisgtow, (Nor- 
ton V. Relly, 2 Eden, 286,) "the father of equity," had decided the précise point for 
which Sir Samuel so strenuously contended, and which Lord Bldon sustained. The 
case was not cited. It holds that spiritual ascendency is within the scope of the prin- 
ciple. The ascendency acquired by a " médium" is'a later illustration of the rule. 
Thompson v. Hawks, 14 Ped. Bep. 902. In the extension of the principle "to ail the 
variety of relations in which dominion may be exercised by one person over another," 
(Lord Cottbnbam in Dent v. Beunett, 4 Mylne & G. 277,) it bas been held to embraoe 
the relation of parent and child, when thechild bas just attained majority; childand 
parent, when the Iatter is, by reason of old âge or other cause, Bubiect to the will of 
the former ; to ail similar cases, such as uncle and nieoe, etc.; although one court 
has held that there is no presumption of this dominion in the relation of a son-in-law 
to a mother-in-law; also to physician and patient, I*ratt v. Barker, 1 Sim. 1; to the 
case of mistress and paramour, Bivins v. Jamigan, 3 Baxt. 282 ; Tumer v. Tumer, 44 
Mo. 535, etc. 

Si The Second Group— Relations of Trust, In the second group, perhaps, the lead- 
ing case is that of Hnnter v. Atkins, 3 Mylne & K. 134, in which Lord Beouoham de- 
livered a décision which has met witJi as muoh approval as that of Lord Bldon, already 
mentioned. The gift waa by a client to his soliciter, and after holding that theaot was 
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the " pure, voluntaiy, -well-ntiderstood act of the donor's mind," Lord Bbougham says : 
" No law that is tolerable among civilized men — men who hâve the benefits of civility 
without the evils of excessive refinement and overdone subtlety — can ever forbid such 
a transaction, provided the client be of mature âge and sound mind, and there be noth- 
ing to sho w that déception was practiced, or that the attorney or soliciter availed hitn- 
self of his situation to withhold any knowledge, or to exercise any influence hurtful to 
others and advantageous to hiiuself." Lord Eldon Jiiniself; in Harris v. ïrenienheere, 
15 Ves. Jr.34, recognizes the distinction between the two relations by apjjlying a differ- 
entruletothe case of a mère agent fromthat he had laid down in tliecase of Hugaenin 
V. Baseley, 14 Ves. 273. The leading American case on this branoh of the subject is 
that of Uhlich v. Muhlke, 61 111. 499, in which a very large gift, niade by a principal 
advanoed in years to an agent, was upheld, under somewhat extraordiùary circuni- 
stances, because upon review of ail the facts it appeared that the conduct of the agent 
had been bon est, and that hehad notabused the confidence repoaed in him. Themost 
fréquent application of the doctrine of oonfldential relations to the law of principal 
and agent )s in those cases where an agent to buy sells from hiraself, or an agent tosell 
is himself the piT-^haser. In such case the transaction may be set aside at the instance 
of the principal upon the ground of fraud in the abuse of trust. The différence be- 
tween cases 01 sales and gifts by agents to principals will appear by comparing Harria v. 
Treraenheere and Uhlich v. Muhlke, tupra, with McCormick v. Malin, 5 Black f. 609. The 
principle that in dealings with each other partners are held to the utmost good faith, and 
that equity will set aside auy undue advautage obtained by one over another, also rests 
upon the same ground of confidence, and not of any presumption of dominion. The 
niere fact that the donor had very great confidence in the donee raises no adverse pre- 
sumption. The question is, was the conduct of the party receiving the gratuity honest, 
and was the gift tne voluntafy act of the donor? Toker v. Toker, 31 Beav. 629; Pratt 
V. Barker, 1 Sim. 1 ; S. C. 4 Russ. 509; Pressly v. Keamp, 42 Amer. Bep. 635. 

4. DisTiNCTiVE FflATHEEs OF THB Two Gboups. The following distinctions hâve been 
established by the décisions between thetwogroups ofconfidential relations. Thèse dis- 
tinctions could not be justified except for the broad discrimination which differentiatea 
the two classes. First. In the case of a gift by a person sustaining any relation in which 
dominion is implied, there is a presumption of law against its validity. In case of gift 
by principal to an agent the onm is on the party assailing it. Smith v. Kay, 7 H. L. Cas. 
751, 759. Second. In case of confldential relations within the flrst group, the law pro- 
hibits a gift during their continuance, and until such a time afterwards that the person 
subject to the dominion is presumed to be " emancipated " from it. The law permits a 
gift by an agent to his principal during the contin uance of the relation. Hunter v. Atkins, 
Uhlich V. Mulhke, $upra. Third. In cases falling within the first group, the courts attach 
very great importance to the fact whether the donee had indépendant ad vice. In case of 
giftby agent to his principal this is declared to be immaterial. Principal case, and au- 
thorities cited. The material inquiry, therefore, in scanning a transaction between a prin- 
cipal and agent, is simply this : lias the agent, who, by means of his knowledge of the 
principal's business, acquired an intimate acquaintance with his affairs, and who pos- 
sesaes the confidence of liis principal, made use of that knowledge to mislead and defraud 
his principal, and to abuse and betray the confidence which has been reposed in him. The 
material inquiry in cases in the first group is : Hag undue advantage been taken of the 
supremacy growing out of the relation,— -bas undue influence been exercised? 

Maçon, Oa. Waltbb B. Hill. 

NOTE. 
Gift of Real Estaie. 

1. CoNFiDBNTiAL OB PiDuciARY RELATIONS. Transactions between persons sustain- 
ing relations of trust and confidence, particularly where the stronger and controUing 
mind has obtained an advantage, are regarded with suspicion. Sprague v. Hall, 17 N. 
W. Kep. 743. See, also, O'Dell v. Burnliam, 21 N. W. Rep. 635. 

2. Dbunkenkess. It oannot be said that because a man is an habituai drunkard 
that he is cousequently of unsound mind. Estate of Lang, 2 Pac Rep. 49; . 

3. Fraud. Must be pleaded and proven prejudioial, Missouri Valley Land Co. v. 
Bushnell, 8 N. W. Rep. 889, and the pleadings must state facts which show conduct 
complained of to be fraudulent. Lafayette Co. v. Neely, 21 Fed. Rep. 738. Fraud is a 
question of fact, to be determined irom ail the circumstances in the case. Knowlton 
V. Mislî, 17 Fed. Rep. 198. Must be clearly established, Fiok v. MulhoUand, 4 N. W. 
Rep. 627 ; Campau v. Lafferty, 15 N. W. Rep. 40 ; Lavassar v. Washbnrne, 6 N. W. Rep. 
516 ; but doe» not hâve to be proven beyond a reasonable donbt. Wood v. Forcer, 9 N. 
W Rep. 113 Must be proven as alleged. Fairburn v. Goldsmith, 12 N. W. Rep. 273. 
Mav be shown by paroi, to impeach written instrument. Day v. town, 1 N. W. Repi 
786 '; Tnfts v. ïnfts, 3 Pac. Rep. 390. Burden of proof is on him who allèges. Eckert v. 
Picke», 13 N. W. Rep. 708. When shifls to défendant, and he required to show fair- 
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tiess of transaction. Smith v. Smith, 19 N. W. Rep. 47. What amounts to. Wooley 
V. Drew, 13 N. W. Rep. 594. Misrepresentation as to the légal effeot of an instrument 
whose contents are kuown, not. Jagger v. Winslo w, 15 N W. Eep. 242. 

4. Insanb Delcsion. What amounts to. In re Stewart, 22 N. W. Reç. 392. Delu- 
sions and whims of testator do not destroy hia teatamentary oapacity, if he has the 
ability to make a sensible disposition of Jiis property. Ricev. Rioe, 19 N. W. Eep. 132. 
JJelusion in testator as to "greenbacks," or to the effect that one is holding or ruuniiig 
for an oiHoe, or that his wife courted him or had mistreated him after marriage, do not 
reuder testator incompétent to make a will, if they do not influence its provisions. 
Rice V. Rice, 15 N. W. Eep. 545. Will set aside for undue " spiritual " influence, wheu. 
Thompson v. Hawlcs, 14 Fed. Rep. 902. Religions, insane delusions, which take posses- 
sion of the person, dominate his hfe, and enter into the disposition made of his prop- 
erty, will destroy the will. Id., and note on page 9 6. Insane delusions defeat a will, 
when. In re Willof Cole, 5 N. W. Rep. 346. Disinheritinga favorite child isnoten- 
dence of. Bomgardner v. Andrews, 8 N. W. Rep. 481. 

5. Mental Wbaknbss and Unsocndness op Mind. Mère mental weakness, where 
there is power to oontract at ail, is not suiïioient ground to warrant setting aside a deed 
of gift or sale, where no fraud or undue influence is shown, Campbell v. Campbell, 2 
N. W.Eep.541i Abbott v. Créai, 9 N. W. Rep. 115 ; or for refusing to admit will topro- 
bate. Fraser v. Jenniaon, 3 N. W. Rep. 882. As to auiount of mental capacity neces- 
sary to make a will, see Blakely v. American Bible Soc. 4 N. W. Rep. 337 ; Webber 
V. Sullivan, 12 N. W. Rep. 319 ; In re Stewart, 22 N. W. Rep. 392. Etfect of business 
incapacity, inability to learn to read beyond the alphabet, or to count more tlian 20, 
and a préférence for large coins over small ones, regardless of value, considered. 
Shoulters v. Allen, 16 N. W. Rep. 888. Conveyance by an enfeebled old man in con- 
sidération of support set aside on ground of. Raynett v. Balus, 20 N. W. Rep. 533. 
lieei execated while one is non compos mentis will be canceled. Fisher v. Fisher, 11 N. 
W. Eep. 864. Deed of insane man set aside, when. Rogers v. Blackwell, 13 N. W. Rep. 
512. Burden of proof on party alleging. Stephenaon v. Stephenson, 17 N. W. Rep. 
456. What évidence admissible to show. Wurzell v. Beckman, 18 N. W. Rep. 226. 

6. Undub Influence. What amounts to. Watkins v. Brant, 1 N W. Rep. 82; 
Hanna v. Wilcox, 5 N. W. Rep. 717 ; Ashton v. Thompson, 9 N. W. Rep. 876 ; O'Neil 
V O'Neil, 14 N. W. Rep. 59 ; Webber v. Sullivan, 12 N. W. Rep. 319. Must be équiva- 
lent to moral coercion. In re Will of Carroll, 7 N.W Rep. 434. The allégation that a 
oonveyance of real estate and personal property was obtained by undue influence of 
the grantee upon the mind of the grantor must be established by évidence, or it will 
not be considered. Ireland v. Geraghty, 15 Fed. Rep. 35. Respeoting the suiHciency 
of the évidence, see Porter v. Throop, 11 N. W. Rep. 174; Shepardson v. Potter, 18 
N. W. Rep. 575. As to presumptions of undue influence, see Thompson v Hawks, 
14 Fed. Rep. 902, and note on page 905. When presumed in transactions between par- 
ents and children. Bowe v.Bowe, 3 N. W. Rep. 843 ; Ashton v. Thompson, 18 N. W. 
Rep. 918; Smith v. Smith, 19 N. W. Rep. 47. Inducing old and imbécile person to do 
what is just and ibr his own good is not, although advantage resuit therefrom. Dailey 
v. Kastell, 14 N. W. Eep. 635. The burden of proof is on party alleging, Webber v. 
Sullivan, 12 N. W. Rep. 319, and may be shown by circurastantial évidence, and rela- 
tions of parties. Shepardson v. Potter, 18 N. W. Rep. 575. What évidence admissible 
to show. l)ye v. Young, 7 N. W. Eep. 678 ; Shepardson v. Potter, 18 N. W. Rep. 575. 
Prior statements of testator, when admissible. Storer v. Zimmerman, 8 N. W. Rep. 
827. When testator shown to beof unsound mind, cannot be considered. Estate of 
Lang, 2 Pac. Rep. 491. Jas. M. Kebb. 

St. Paul, Minn. 
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Hazabd », Durant and others. 
{Circuit Court, D. Massachusetts. September 17, 1885.) 

1, Trust — Crédit Mobilier Company and Union Pacific Railroad Company 

— Relbases. 

The agreementa and releases set up in the défendants' plea ïteld a bar to this 
suit, and the bill dismissed. 

2. Equity Pleading — Ddplicity. 

A plea may consist of a variety o( facts and oircumstances, and if snch f acts 
and circurastanoea give as their resuit one clear ground upon which the wliole 
equity of the bill uiay be disposed of, the plea is not bad. 

In Equity. 

Elias Merwin, for complainant. 

Sidney Bartlett and R. D. Smith, for défendants. 

CoLT, J. The material allégations oontained in this bill sufiSciently 
appear in the opinion of the court in Hazard v. Durant, 19 Fed. Kep. 
471. The présent hearing was had upon three pleas in bar filed by 
the défendants. 

The iirst plea sets out two agreements dated November 15, 1878. 
By the first instrument it is claimed that the complainant agreed to 
assign his stock in the Crédit Mobilier Company to the Union Pacific 
Eailroad Company, and did assign to said company ail claims to any 
assets or property in the hands of the défendant trustées, or arising 
out of the administration of the trust. By the second instrument it 
is claimed that the complainant released the trustées from ail errors 
or misconduct arising out of the administration of the trust. 

It appears that the Union Pacific Eailroad had certain claims 
against the stockholders of the Crédit Mobilier, and it agreed with 
the complainant and five of his co-beneficiaries to release ail such 
claims in considération of a transfer of stock held by them in the 
Crédit Mobilier. The indenture then provided that as the complain- 
ant and one or more of his co-beneficiaries were parties plaintiff in 
two snits pending in the suprême court of Ehode Island, — one against 
Thomas C. Durant and the Crédit Mobilier, and the other against 
said Durant and the Union Pacific Eailroad Company, — that they 
should retain 10 shares in trust until the termination of the suits, 
and then convey the same to the Union Pacific Eailroad Company; 
and it f urther provided that if any part of the sums recovered be col- 
lected and received by the Union Pacific Eailroad, it should transfer 
and pay over to each of the parties who had transferred to it their 
share in the Crédit Mobilier such proportion of the sum thus recovered 
as the number of the shares so transferred by them bears to the whole 
number of shares eonstituting the capital stock of said corporation. 
Then foUows this provision : 

"Said parties of the second part do hereby furtlier assign, transfer, and 
convey to said party of the flrst part ail their respective claiins and rights 
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in and to the assets, or property of every description, now held by said 
trustées, arising out of or connected with the assignment to them of said 
contracts of said Ames and of said Davis, or out of the administration of said 
trust; but no right or claim against said trustées, or either of them, or their 
représentatives, for any error, omission, or misconduct, if any, in the adminis- 
tration of said trust is hereby assigned; the parties of the second part having, 
by an instrument of even date herewith, released said trustées and their rep- 
résentatives f rom ail, and ail possible, claims on account of sueh error, omis- 
sion, or misconduct." 

By the second indenture, executed the same day and prior in point 
of time, the complainant and five of his co-beneficiaries released the 
défendant trustées from "ail possible claims of every nature or de- 
scription arising out of their, or each of their, errors, omissions, mis- 
takes, or misconduct in the past administration of said trust." 

The first question is as to the soope to be given to the two releases 
embraced in the first plea. Upon careful considération we think 
they constitute a bar to this suit. We think it was the intention of 
the parties by thèse instruments to assign ail their rights in the Crédit 
Mobilier stock and dividende, and profits thereon, to the Union Pacific 
Eailroad Company, and to release the défendant trustées from ail 
claims by reason of any alleged misconduct in the administration of 
the trust. The only thing excepted was an interest in the Ehode 
Island suits. In respect to thèse, the Union Pacr&c Railroad Com- 
pany was to account to the complainant for a certain proportion of any 
sums recovered wbich came into its hands; and the complainant and 
his co-beneficiaries were allowed to retain 10 shares of Crédit Mobi- 
lier stock in trust, until the termination of the suits, and were then 
to convey the same to the Union Pacific Eailroad Company. It is 
difficult to see how this conferred any right on the complainant, seven 
years after the exécution of thèse instruments, to bring suit against 
the trustées seeking to hold them in respect to the very matters spe- 
cifically covered and settled by thèse agreements. 

Whatever rights to the receipt of profits from the trustées under 
the construction contract accrued to the complainant by the agree- 
ment of October 15, 1867, and the subséquent agreement of July 3, 
1868, must be held to hâve passed to the Union Pacific Eailroad 
Company under the second provision already cited of the first inden- 
ture set up in the plea. i 

It is urged that the assignment to the Union Pacific Eailroad Com- 
pany only covered property then in the hands of the trustées, and 
that the release to the trustées only related to past errors and mis- 
conduct. Taking the several provisions in thèse two indentures to- 
gether, and their évident purpose, it is clear, we think, that the plain- 
tiff intended to part, and did parjt, with ail his rights, légal and équi- 
table, to call thèse trustées to account; and it would seem strange if a 
court of equity, in the face of thèse agreements, should allow the com- 
plainant to maintain this suit. 

The objection is made that the first plea is bad for duplicity. The 



28 FEDEBAIi BEPOBTEB. 

two instruments set up constitute together but a single défense. A 
plea may consist of a variety of faets and circumstances. Ail that is 
required is that those facts and circumstances should give, as their 
resuit, one clear ground upon which the whole equity of the bill may 
be disposed of. Daniell, Ch. Pr. 607; Story, Eq. PI. § 654; Whit- 
bread v. Brockhurst, 1 Brown, Ch. 415; Didier v. Davison, 2 Sandf. 
Ch. 61. 

The iirst plea in bar is sustained, and the bill dismissed. 



United States v. Dohekty. 
{District Court, D. Massachusetts. April 10, 1885.) 

1. FederaIi Elections — Inspector Rbcbiving ï'raudulent Vote— Rev. St. f 

5511— Indictmbnt. 

In an indictment for aiding or assisting in the commission of the crime of 
illégal voting at an élection for a représentative in congress, it is notnecessary 
to State the particular acts constituting the aid or assistance, as thèse are mère 
matter of évidence to make out the ofEense at the trial. 

2. Same — Place Where Election Hbld. 

Where the indictment allèges tliat the offense was comraitted "at Boston,, 
in said district of Massachusetts, at an élection for a représentative in the con- 
gress of the said United States for the Fourthcongressional district of the com- 
monwealtli of Massachusetls, instiiuted and held in said Boston on said fourtli 
day of November, in accordance vvitli the laws of said commonwealtli and witU 
the laws of said United States," this is a sutHcient averment that the élection 
was held in the Fourth convressional district, which is a part of Boston. 

3. Same — Violation of Oppicial Ddtt. 

An indictment that charges that défendant, as inspector of élections, know- 
ingly and willfully received the vote of a party named, knowing that he was 
not a résident of, or registered in, the voting precinct, snffieiently allèges a 
violation of duty on the part of the défendant as offlcer of élections.' 

Motion in Arrest of Judgment. 

W. K. Blodgett, for the United States. 

E. L. Barney and Wm. B. Gale, for défendant. 

Nelson, J. This indictment originally contained eight counts. 
The first and fourth counts were disposed of before trial by the entry 
of a Siolle prosequi. ïhe défendant, having been found guilty on the 
remaining counts, now moves in arrest of judgment. 

The second, third, fifth, and sixth counts are founded on section 
5511, Eev. St., and charge the défendant with having aided one John 
F. Hayes to vote illegally for a représentative in the congress of the 
United States for the Fourth congressional district of this common- 
wealth, at an élection held in Boston on the fourth day of November 
last. In the seventh and eighth counts he is oharged vrith having 
violated bis duty as an inspector of élections in allowing and aiding 
Hayes to vote illegally at the same élection. 

The motion merely states in gênerai terms that the indictment is 
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defective, uncertaîn, and insufficient, and that no crime îs legally 
and formally set forth, without speeifying any particular defect. I 
Bhall consider, therefore, only those objections made to it by counsel 
at the hearing. 

One ground of objection, common to ail the eounts except the sev- 
enth, is that the indictment does not set forth the spécial means used 
in aiding the illégal acts of Hayes. But the rule is well settled that, 
in an indictment for aiding or assisting in the commission of a crime, 
it is not necessary to state the particular acts constituting the aid or 
assistance. Thèse are matters of évidence to make out the offense 
at the trial, and it is not necessary to aver them in the indictment. 
U. S. V. Gooding, 12 Wheat. 460; U. S. v. Simmons, 96 U. S. 360. 

Another objection common to ail the eounts is that it is not al- 
leged that the élection was held in the Fourth congressional district. 
The words of the indictment in each count are : "At Boston, in said 
district of Massachusetts, at an élection for a représentative in the 
congress of said United States for the Fourth congressional district of 
the commonwealth of Massachusetts, instituted and held in said Bos- 
ton, on said fourth day of November, in accordance with the laws of 
said commonwealth, and with the laws of the said United Statea." 
This is a sufScient averment that the élection was held in the Fourth 
congressional district, which is a part of Boston. The offense with 
which the défendant is charged is laid in Boston, in this judicial dis- 
trict, within the jurisdiction of this court. 

The rule governing the courts of the United States in construing 
criminal indictments is that no indictment is to be deemed insuffi- 
cient, nor the trial, judgment, or otber proceedihg thereon, be af- 
fected, by reason of any defect or imperfection in matter of form only, 
■which shall not tend to the préjudice of the défendant. Eev. St. 
§ 1025. The court will take notice that the Fourth congressional dis- 
trict includes a part of Boston. St. 1882, c. 250. If this is a defect, 
which is by no means clear, it is one of form only, and is cured by the 
statute. It is impossible that the défendant can suffer préjudice from 
it. The same answer may be made to the objection to the sixth and 
seventh eounts : that it is not alleged that the Fourth precinct of the 
Seventh ward of the city of Boston is within the Fourth congressional 
district. By the statute of the state above cited, of which the court 
is bound to take notice, the Seventh ward of Boston, which must of 
necessity include the Fourth precinct of that ward, is made part of the 
Fourth congressional district. To this may be added that if thèse 
eounts should be adjndged defective for the reasons assigned, the 
verdict being gênerai, the other eounts are sufficient to sustain a judg- 
ment. Clifton V. U. S., 4 How. 242, 250; Snyder v. U. S., 112 U. S. 
216; S. G. 5Sup. Ct. Eep. 118. 

Objection is made to the seventh count that it does not allège that 
the défendant violated any duty as inspector of élections; but it is 
charged in distinct terms that the défendant knowingly and willfully 
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received Hayes' vote knowing that he was not a résident of, or reg- 
istered in, the voting precinct. This certainly was a violation of one 
of the plainest duties of an officer of élections. 
Motion in arrest of judgment overruled. 



Wbsteen Union Tel. Co. v. Baltimoeb & 0. Tel. Co. 

{Circuit Court, S. D. New York. 1885.) 

1. Patents pok Inventions — Rkissub — Enlahoino Claims — Mistake — Dili- 

OBNCB. 

A patent cannot be lawfully reissued for the mère purpose of enlarging a 
claira, unless theie has been a clear mistake, inadvertently commiited in the 
wording of tho olaim, and the application for reissue is made within a reason- 
able time. 

2. Bame — Question for Commissioneb op Patents— Reasonable Time, Ques- 

tion poR Court. 

Whuther there has been snch an inadvertent mistake is, in gênerai, a matter 
of fact for the comraissioner to décide ; but whether the application is made in 
reasonalile time is matter of law which the court may détermine by comparing 
the reissued patents with the original and, if necessary, with the records in the 
patent-offlce when presented for record. 

3. Bame— What ib Reasonable Timb. 

What is a reasonable time will dépend upon the circumstances in each case, 
but as the patentée is charged with notice of what his patent contains, the 
court will hold him to reasonaV)le diligence. 

4. BiMB — Preliminart Rblibp — DouBT AS TO Validity op Reissue. 

Where a reissue is obtained, not to correct a mistake, but to secure broad 
claims that will ostensibly cover more comprehensive rights than belong to 
the patentée, a preliminary injunction will not be granted to restrain inf ringe- 
ment.of a good claim, if the défendant has acted in the honest belief that the 
reissue was whoUy void. 

Motion for Preliminary Injunction. 

iîiw. ta. Dickerson, Saml. A. Duncan, and C L. Buckîngham, for 
complainants. 

Frédéric H. Betts, Grosvenor P. Lowrey, and J. E. H. Hyde, for 
défendants. 

Wallace, J. The complainant moves for a preliminary injunc- 
tion to restrain défendant from infringing the second claim of reis- 
sued letters patent No. 10,035, division C, granted to Joseph B. 
Stearns, assignor to complainant, for "duplex telegraph apparatus." 
The motion is resisted upon the ground that there was no patentable 
novelty in the alleged invention, and that the reissue is void because 
it includes that part of the invention which had been abandoned to 
the public by the delay on the part of the patentée in applying for a 
reissue. The original patent was granted to Stearns, May H, 1872; 
it was reissued April 1, 1873, (No. 5,344,) and was again reissued in 
divisions A, B, and C, February 7, 1882. 

No doubt whatever is entertained that Stearns was the first and 
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original inventor of a very valuable improvement in duplex telegraphy, 
which obviated a serious practical difficulty in duplex transmission 
over long Unes, caused by the interférence of tbe return charge aris- 
ing from static induction with the opération of the receiving instru- 
ment at the transmitting end. He did this by a new combination of 
old instrumentalities. He added to the existing duplex telegraph a 
condenser, so placed that it would receive a charge from the battery 
équivalent to the charge which the Une at the same time received, 
and would discharge that charge around one coil of the relay at the 
same time the Une discharged its charge around the other coil, so that 
the armature between the two coils would not be moved by the dis- 
charge from the Une. As is stated in the affidavit of one of the de- 
fendants' experts, "no one before Stearns had endeavored to obviate 
the effects of the return current due to the static induction upon the 
receiving instrument in duplex telegraphy with the exception of Var- 
ley ; and the device used by Varley was not a condenser, nor was it 
in any sensé the known équivalent of a condenser. " 

The invention thus made by Stearns was fuUy and clearly described 
in the spécification of the original patent. The claim of that patent 
upon one construction may be deemed to hâve been narrower than 
the real invention. This, however, would affeot only the question of 
infringement. A new and valuable invention was described and 
claimed. 

It is not necessary, in considering the first objection to the validity 
of the patent, to inquire into the prior state of the art. The défend- 
ants' expert says: "The claim does not appear to cover any more 
than the patentée had a right to claim in view of the state of the art 
at that date." This concession renders such an inquiry unnecessary, 
but the concession is abundantly fortified by the facts as they appear 
upon this motion. 

The real question in the case would seem to be whether the reissue, 
BO far as it affects the claim infringed, is void. The claim involved 
is as follows : 

"The combination, in a duplex telegraph, substantlally as hereinbefore set 
forth, of a battery, a main line, and artiflcial or compensating Une, a rhéo- 
stat in said artiflcial line, and a condenser having its terminais, respectively, 
connected with said artiflcial lines and the earth." 

The claim of the original patent reads as follows: 
"In tele j:raph apparatus for double transmission, the combination, with the 
relay at eaeh station, of a condenser, for the purpose of neutralizing the efEect 
of the return current due to the static induction of the line, as set forth." 

If the case turned solely upon the question whether the claim of 
the reissue is broader than that of the original, a sufficient donbt 
would be suggested to require a motion for an injunction to be de- 
nied, because a fair doubt is sufficient to defeat such a motion. 

The claim of the original may fairly be construed as limited to a 
combination in which a condenser is employed in connection with the 
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relay at eacli station upon a duplex telegraph lîne. Of conrse a du- 
plex telegraph implies a Une with a receiving and transmitting sta- 
tion at each end of it. The drawings of the patent show only one 
end of such a line, and the spécification of the original describes the 
apparatus in détail, including a condenser, a battery, and a branch 
circuit or compensating line with a rhéostat in it at that end of the 
line shown in the drawing. It may fairly be assumed that the claim 
was expressed in the ternis used in order to exclude any implication 
that the invention consisted in employing the condenser at one end 
•of the line or at one station only. The real invention of Stearns did 
not require his condenser to be employed in combination with the 
rest of the apparatus at both ends of the line. If a condenser were 
used with the apparatus at one station only, the static effect of in- 
duction would be neutralized at that end of the line only. The com- 
bination would be operative and advantageous to this extent; but it 
would be less so than if it were used in the apparatus at each station. 
If condensers were placed at both stations in the required combina- 
■tion, signais at both could be more rapidly and perfectly received. 

It admits of fair argument whether it would not bave been a fair 
•construction of the claim of the original to interpret it as meaning 
the combination of a condenser with the two relays of the duplex 
System. It would hâve been the duty of a court to construe the 
claim in such a way as to protect the real invention unless the lan- 
guage of the spécification and the claim would preelude such a con- 
struction. The case does not turn solely on this point, however, 
because within 11 months from the granting of the original patent 
it was surrendered, and a reissue granted, which contained this 
claim : 

"Claim 2. In an apparatus for double transmission, the combination of a 
•condenser with a branch or compensating circuit, whereby the eflect of static 
induction upon the receiving relay or instrument is counteracted, substan- 
tially as and for the purpose herein specifled." 

The spécification was amended by inserting as follows : 

"As the apparatus at each terminal station is slmllar, the dlagram repre- 
sents the apparatus at one station only." 

In thia claim every unneeessary élément of the combination iselim- 
inated. It covers the invention in the broadest form in which it can 
be stated. Limited, as its terms must be, by the descriptive matter 
of the spécification, and read in view of the prior state of the art, 
the claim was not too broad. It does not require a condenser at each 
station as a constituent. In other respects, as is argued for the de- 
fendant, the claim is narrower in terms than that in the original, be- 
cause it restricts the combination to one in which the condenser is 
«mployed with "a branch or compensating circuit." If this claim 
included as one of its constituents, by fair interprétation, "a con- 
denser having its terminais, respectively, connected with said artifi- 
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cial Unes and the earth," it was obviously broader than the claim 
which is now in controversy. 

The claim i'n controversy is not enlarged by reason of any undue 
enlargement of the descriptive part of the spécification of the reis- 
sue. Mr. Kenwick, an expert for the défendant, in his afïïdavit, says 
that he agrées with Mr. Palmer, (another expert for the défendant,) 
whose affidavit he has read, "that ail the additional descriptive mat- 
ter which describes more fuUy and completely the opération and uses 
of the condenser, and the structure of the condenser, is legitimate, 
and, although not necessary, does not widen the invention described 
in the original patent." He goes on to say that the patentée enlarges 
his gênerai preliminary statement of the character of his invention, 
because in the original patent "he states, in substance, that the inven- 
tion consists in placing a condenser in a certain branch circuit," while 
the reissue "states, in substance, that the invention consists in pro- 
ducing artiûcial currents of static charge and of statio discharge at 
the home station, and causing the same to oceur simultaneously with 
those from or on the main Une, and that, therefore, the elïect of the 
latter can be practically eliminated." What the patentée does state 
in his original is this : 

"This invention is an improvement upon apparatus for transmitting two 
signais at the same time from opposite ends of the aame line wire, — its object 
being to prevent the effect npon the relay atthe sending station of the return 
current, due to the static induction of the line; and it consists in the connec- 
tion, with the appatatus, of a condenser with anyof the well-known forœs." 

In the first reissue the statement is as foUows: 

"This invention relates to duplex telegraph apparatus, — its object being to 
neutralize the efEeet of the return ourrent from the line on the relay or re- 
ceiving instrument when the line is put to work; and to efEeet this the inven- 
tion may, in gênerai, be stated to consist in the mode of accomplishing this 
resuit by establishing, in a branch or compensating circuit, connected to the 
circuit of the compensating hélix of the relay, during the time that the li/ie is 
put to work, a return current, which will neutralize the effect of the return 
current, from the line upon the line-helix of the relay, substantially in the 
manner hereinafter described." 

Mr. Eenwick's criticism upon the preliminary statement of the nat- 
ure of the invention contained in the second reissue is that no men- 
tion is made in it of a condenser, and no assertion that the invention 
is based upon the use of a condenser, although it is stated afterwards 
that the resuit may be conveniently effected by the use of a condenser. 
Obviously this criticism has no force when applied to the claim in 
controversy, because the claim makes the condenser an élément of 
the combination. A condenser having its terminais, respectively, con- 
nected with the artificial or compensating line of the combination is 
precisely what is described in the claim of the first reissue as a con- 
denser "with a branch or compensating circuit, * * « substan- 
tially as and for the purpose herein specified." The only distinction 
between the two things which is emphasized in the argument of coun- 
v.25F,no.l— 3 
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sel 18 that it substitutes "an artificial line" in place of a "branch cir- 
cuit" or compensating circuit. It is entirely clear that thèse terms 
are used synonymously in the electrical art. The compensating cir- 
cuit is commonly termed the artificial line. The spécification states 
that the branch circuit "is technically called the artificial line in order 
to distinguish it from the main line." There is no merit in thecrit- 
icism. 

It thus appears that the claim of the second reissue now in con- 
troversy is not only no broader than claim 2 of the first reissue, but 
it is speeifically narrower in terms, although not so in etfect when 
the spécifie éléments required by construction to be incorporated were 
read into that claim ; and it also appears that the second claim of the 
first reissue was no broader than was warranted by the invention. 

The claim in controversy is good, notwithstanding other claims of 
the reissue expand the claim of the original patent, or any claims 
which the patentée might hâve lawfully made. As to this claim the 
second reissue is valid if it is invalid as to the other claims. Gage 
V. Herring, 107 U. S. 640 ; S. G. 2 Sup. Ct. Eep, 819. It protects 
the complainant if the first reissue was lawful, and so much of the 
invention as was not claimed in the original was not abandoned to the 
public when that reissue was obtained. There has been no abandon- 
ment since the first reissue was granted. 

The case, then, hinges upon the validity of that reissue. Was it a 
lawful exercise of authority on the part of the commissioner ? Was 
the patentée entitled to reclaim so much of his invention as he had 
not claimed in the original ? The test is found in the rule enunciated, 
among other cases, in Mahn v. Harwood, 112 U. S. 354; S. C. 5 Sup. 
Ct. Eep. 174. That décision coverstwo propositions applicable hère. 
The first is that a patent cannot be lawfully reissued for the mère pur- 
pose of enlarging the claim, unless there has been a clear mistake, in- 
advertently committedin the wording of the claim, and the application 
for reissue is made within a reasonably short time. The second is that 
the question whether there has been such an inadvertent mistake 
is, in gênerai, a matter of fact for the commissioner to décide; but 
whether the application is made in reasonable time is matter of law 
which the court may détermine by comparing the reissued patents 
with the original, and, if necessary, with the records in the patent-of- 
fice when presented by the record. It was further decided in that case 
tûat no invariable rule can be laid down as to what is a reasonable 
time within which the patentée must seek for the correction of a claim 
which he considers too narrow; that it is for the court to judge 
in each case, and it will exercise proper liberality towards the pat- 
entée; but as the law charges him with notice of what his patent 
contains, he will be held to reasonable diligence. In Coon v. Wilson, 
113 U. S. 268, S. G. 5 Sup. Ct. Eep. 537, the reissue was applied for 
only a little over three months after the date of the original patent, but 
it was held to be invalid, because apparently made to enlarge the scope 
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of the original when the éircumstances rebutted any prësùmption of 
inadvertence or mistake in the wording of the elaim of the original. 
It appeared that the claima of the reissue were enlarged in order to 
embrace articles made by the défendant subséquent to the date of the 
original and not covered by the claim ; and it also appeared that what 
was sought for by the reissue was industriously excluded from the 
description in the original. 

This is not such a case. The claim in the original patent was not 
one as to whieh it can be said that the patentée had no ground to sup- 
pose it to be narrower than his invention. It did not necessarily and 
unequivocally confine the patentée to a combination requiring a con- 
denser in connection with the relay at each station. While that might 
be the interprétation, which, on first impression, would be suggested 
to the mind of the patentée, there was, nevertheless, room to contend 
for one which would give him ail he was entitled to. Indeed, it ap- 
peara that the patent-ofBce was of the opinion that the patentée was 
restricted by the description and drawings to the use of a condenser 
at one station only. Nothing in the afBdavit indicates that the reissue 
was applied for in view of any new apparatus or patent brought into 
existence intermediate his application and the date of the original. 
There was no motive for enlarging the claim which did not exist when 
he applied for the original patent. The only circumstance that is 
suggested to show that he did not intend to claim originally what he 
claimed in his application for a reiasue is that, shortly before he made 
his application for the original, he had made an application, whicb 
was withdrawn, which contained a claim as foUows : 

"In a telegraph apparatus for double transmission, operated as described, 
a condenser in combination with the relay, and résistance coil connected there- 
with, for the purpose of preventingthe effect of the return currentdue to the 
static charge of the line." 

In that application the preliminary statement of the nature of the 
invention and the descriptive parts of the spécification differed in 
many respects from those substituted in the new application. It 
is apparent on the face of the elaim, which makes a résistance coil 
(or rhéostat) an élément of the combination, that it was in this re- 
spect narrower than the claim in the new application. It was not 
limited by the words "at each station," but in other respects was a 
narrower claim. There was nothing in the language of the applica- 
tion to indicate that the patentée supposed his combination would not 
be operative if the condenser was employed at one station only, or 
that his claim would be too broad, unless limited as expressed. In 
short, there is nothing in the circumstance that he substituted a new 
application for one prevjously made to distinguish the transaction 
from the common one, where an inventor is dissatisfied with the con- 
tents of his application and wishes to exercise his privilège of pre- 
paring and making a new one which shall more carefully and com- 
pletely protect his righta. There is no fair reason for assuming that 
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he deliberately iniended to limit himself în the application which was 
acted on to a narrower daim than he was ontitled to make. 

The case is one where the patentée applied for a reissiie within 11 
months from the date of his original patent, in order to correct a claim 
which might not fully secure his invention, and which was certainly 
so ambiguouB as to suggest a doubt whether it was sufïïcient or not. 
It is not a case where the suggestion of inadvertance or mistake was 
a mère pretense of the patentée, or one where the mistake was so ob- 
vions as to be instantly discernible npon reading the claim. So far 
from being apparent upon the first inspection of the patent, there is 
room for grave doubt now whether it was not sufBcient. The pat- 
entée was justified in moving cautiously and saving himself unneces- 
sary expense. The granting of the reissue, so far from being an abuse 
of the power conferred upon the commissioner, was a just and équita- 
ble exercise of his authority. The patentée was not guilty of lâches; 
his application was made within a reasonable time; and the reissue, 
Bo far at least as it relates to the second claim, was a legitimate and 
commendable exercise by the commissioner of the duty devolved upon 
him by statute. 

Although, as to the claim in controversy, the second reissue must 
be held valid, that reissue in the form of three divisions, containing 
nine daims in ail, was entirely unnecessary. The rights of the com- 
plainant were fully protected by the first reissue ; the second must 
hâve been obtained upon the theory that the patent might be useful 
as a weapon of offense by means of daims so comprehensive and 
elastic as to embrace within their scope ail subséquent inventions 
which might be made in the same field of improvement. Interme- 
diate the time of the first reissue and the application for the second 
reissue, patents for eognate inventions were obtained by Thompson 
and Selden, (September, 1879,) by F. W. Jones, (March, 1880,) and 
by Gerrit Smith, (March, 1881.) The reissue in suit was apparently 
designed to overreach thèse patents and subordinate them to the 
complainants' monopoly. The reissue is not to be criticised because 
the claims of the several divisions cover the invention of Stearns, in 
the broadest form and in the narrowest form in which it is capable 
of use ; but because it is upon its face a flagrant attempt to enlarge 
the scope of the invention in order that the patent might be more 
available for the suppression of ail competing inventions. It is well 
calculated to mislead the public into the belief that the complainant 
enjoys practically the exclusive control of duplex and quadruplex tel- 
egraphy as used over long lines. A party seeking the assistance of 
a court of equity to protect such a patent appeals to the court to be 
astute to diseover a légal right, which bas not been subverted, in the 
unjustifiable attempt to encroaeh upon the rights of others. A eom- 
plainant asking the protection of such a patent does not occupy an at- 
titude li^hich is commendable in the view of a court of equity. If the 
essential motive of those who represented the complainant in obtain- 
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îng the reÎBsne was to enable the complainant to assert a ooIoraMe 
titïe to an invention to which ail subséquent inventors mast pay trib- 
ute, this was an illegitimate apd oppressive motive, and the court 
should not be eager to corne to their assistance when their patent is 
assailed, by granting them a remedy preliminary to final hearing. 
As was said by Lord Eldon in Kundell v. Murray, Jac. 311: 

"jS'ot otily conduet with the party with whom the contest exists, but con- 
duet with others, may influence the court in the exercise of its équitable ju- 
risdiction by injunction." 

This remark was eited with approval by Lord Cottenham in Saun- 
ders v. Smith, 3 Mylne & C. 711, 730. Tiie patent, as reissued, is well 
calculated to suggest doubts as to its validity, and lead those who ex- 
amine it to suppose that such an abuse of the statutory privilège can- 
not be tolerated. The officers of the complainant hâve only them- 
selves to blâme if others had acted on the assumption that the patent 
cannot stand. The défendant has acted upon this belief. 

Qnder such circumstances the complainant should not bave the 
stringent remedy applied for, and it is not only within the fair dis- 
crétion, but it is the duty, of the court to deny preliminary relief, and 
leave the complainant to the ordinary relief at final hearing. 



Ladd, Trustée, etc., v. Cameron. 
{Oircuit Court, D. New Jersey. Awgust 15, 1885.) 

1, Patents for Inventions— Pueltminary Injonction— Décision m Another 

Circuit as to Validitv of Patent. 

Where a patent has been deolared valid by a décision in another circuit in a 
contest respecting a preliminary injunction, such décision will be foUowed un- 
less new evidencu is presented of such a oharacier and signiticanco tliat it would 
probably, if introduced in the flrst cause, bave led to a différent décision. 

2, Samb— Lâches. 

A preliminary injunction will not be granted when it is shown tbat the de- 
fendant has, with the knowledge of complainant, openly used the infringing 
mechanism for more than sevtn ycars before the institution of the suit. 

* 

Motion for Preliminary Injunction. 

Chas. D. Adams and W. C. Witter, for the motion. 

M. T. Newhold and A. Z. Keasbcy, contra. 

Nixon, J. The application for a preliminary injunction in this 
case must be refused. The complainant's patent has been declared 
valid, after protracted litigations, by the circuit court of the United 
States for the Southern district of New York. I fully recognize the 
propriety of following the décisions of my brethren in other circuits, 
and in ail contests respecting preliminary injunctions. I accept as 
conclusions such adjudications, unless new évidence is presented of 
such a character and significance that it would probably, if intro- 
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duced into the first case, hâve led to a différent décision. See Bailcy 
Wringing-machine Co. v. Adams, 3 Ban. & A. 96. Dpon this motion 
I must accept the uncontradicted affidavit of the défendant as true. 
Hé Bwears to the existence of two facts, either of which is sufficient 
to defeat this application. (1) That he has been in the open, noto- 
rious use of the flexible and elastio foundation strips, in the construc- 
tion; (2) that the owners of the patent hâve, since 1878, known of 
his use of the mechanism now complained of, and hâve taken no steps, 
except making idle threats, to restrain him. This lâches la accounted 
for, and attempted to be excused, by the statement that the ownera of 
the patent were quarreling araong themselves, from the date of the 
patent until 1882, and that since that latter date they hâve been 
constantly engaged in establishing their rights against other in- 
fringers. Thisisnot satisfactory for sucha long delay. If the com- 
plainant and those whom he représenta could, for any cause, refrain 
from proceeding against open infringers for more than seven years, it 
will be no hardship for them to wait for a few months longer for an 
injunction, if it shall appear, on final hearing, that one should be is- 
sued. 



Shieley V. Matée. 

{Oireuit Court, E. D. New York. June 11, 1885.) 

1. Patents for Inventions — Impeovkment in Lamp Chimnbys — Dbpectivb 

Claim. 

Where a patentée has not claitned as much as he is entitled to claim, he ia 
bouad to diacover the defect in a reasonable time or lose hia right to a reissue. 

2. Samb—Reissub— Expansion. 

Where there is a substantial expansion in a reissue of lettera patent, so as to 
include a combination not included in the original, suoh reissue is void. 

3. Bame — Lamp Chimney — Reissub Void. 

Reissued patent granted to Frederick 8. Shirley, assignée of Robert R. Crosby, 
May 8, 1877, the original patent liaving been granted to Crosby, July 14, 1868, 
held void. 

In Equity. On motion for temporary injunction. 

J. Edgar Bull and T. Frank Brownell, for complainant. 

Miles B. Andrus and Wm. B. Lynes, for défendant. 

Benbdict, J. This is a motion for a preliminary injunction to re- 
strain the défendant from making lamp chimneys which, as the plain- 
tiff asserts, infringe a patent reissued to him as assignée of Eobert 
E. Crosby, the inventer, on May 8, 1877, the original patent having 
been granted to Crosby, July 14, 1868. The validity of the reissue 
is disputed by the défendant, upon the ground that the claim of the 
original patent has been expanded in the reissue, and the reissue hav- 
ing been obtained nearly nine years subséquent to the issue of the 
original, must be held void upon the authority of Miller v. Bridgeport 
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Brass Co., 104 U. S. 350; Mahn v. Harwood, 112 U. S. 362; S. C. 5 
Sup, et. Eep. 174. The original patent contained but a single claim, 
as f ollows : 

"The abrupt or nearly right-angled enlargement of the chimney, as repre- 
sented by figure 3, arranged in relation to the larap burner substantially as 
and for the purpose herein specified. " 

It is manifest, from an inspection of this claim in connection with 
the spécifications, that the feature of the chimney claimed as a new 
and useful invention was an abrupt enlargement of the chimney lo- 
cated 80 as to bring the enlargement "at about the base of the burner 
cône." The reissue bas but a single claim, as f ollows: 

"A lamp chimney having an abrupt or nearly right-angled enlargement on, 
or nearly on, a level with the flame, in combination with the conical sides, 
and contracted, opening at the top, substantially as set forth." 

The points of différence between the two claims are thèse : In the 
original claim the abrupt enlargement is located so as to come "at 
about the base of the burner cône." In the claim of the reissoe the 
abrupt enlargement is located bo as to be "on, or nearly on, a level 
with the flame." The original claim makes no allusion to the com- 
bination of the abrupt enlargement with the conical sides and con- 
tracted opening, which is the whole subject-matter of the claim of the 
reissue. 

In regard to the first of thèse points of différence, the ground taken 
by the plaintiff hère is that the words "at about the base of the burner 
cône" in the original claim are équivalent in meaning to the words 
"on, or nearly on, a level with the flame" in the claim of the reissue. 
But it seems to me that a chimney having its enlargement at or about 
the base of the burner cône, which is as low as it would ordinarily be 
practicable to locate the enlargement, cornes within the description 
of chimney considered by Mr. Justice Blatchpord in Shirley v. San- 
derson, 8 Fed. Eep. 905, where he holds "a chimney with a right- 
angled enlargement too low down" to be no infringement of the re- 
issue in question. The "chimneys with short necks," considered by 
Mr. Justice Blatohfobd in Shirley v. Sanderson not to infringe the 
Shirley reissue, certainly are more nearly the équivalent of chimneys 
with the enlargement "at about the base of the burner cône" than 
of chimneys with the enlargement "on, or nearly on, a level with the 
flame." The décision in Shirley v. Sanderson is authority, there- 
fore, for holding that by substituting in the claim of the reissue the 
words "on, or nearly on, a level with the flame," in place of the words 
"at about the base of the burner cône," used in the original spécifi- 
cation, a substantial expansion of the patent was effected. If "at the 
base of the burner cône" were the équivalent of "on a level with the 
flame," it would not hâve been held in Shirley v. Sanderson that chim- 
neys with short necks and chimneys with the enlargement too low 
down were not covered by the claim of the reissue. 

It has been shown on this motion by affidavit that both the orig- 
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inal and the reissued patent hère in question were before Mr. Justice 
Blatchford when he decided Shirley v. Sanderson; but the opinion 
in Shirley Y. Sanderson makea no allusion to any question as to the 
validity of the reissue, and it is évident that no décision of that ques- 
tion M'as intended to be made in that case. 

But, further, the second point of différence above alluded to as ex- 
isting between the original and the reissue appears to me to be fatal 
to the validity of the reissue. It is manifest from an inspection of 
the two patents that the claim of the reissue is for a combination 
■which was not claimed in the original, and contains a substantial ex- 
pansion of the patent. 

The défendant has put in évidence a patent issued to Joseph H. 
Connelly, July 3, 1866, many years prior to the Crosby patent. This 
patent the expert called for the plaintifif, while contending that it 
does not anticipate the reissue, concèdes would anticipate the orig- 
inal. This concession appears to be fatal to the reissue; for, if the 
reissue covers an invention not covered by the original, the scope of 
the patent has been enlarged by the reissue. 

But aside from this concession made by the défendant, I am of the 
opinion that the leissue must be held void. It was issued nearly nine 
years subséquent to the issue of the original patent, and then not to 
the inventer, but to an assignée of the inventor. The claim of the 
original was clear and explicit. Its scope was plain, and it did not 
include the combination covered by the claim of the reissue. No er- 
ror or misstatement in the claim of the original appears to bave been 
suggested until the application for a reissue, and then the only amend- 
ment applied for was to describe the enlargement as "on, or nearly 
on, a level with the flame," instead of by the words "at about the base 
of the burner cône," used in the original. The application for that 
amendment was rejected on référence to the Connelly patent of July 
3, 1866, and then only was the claim allowed so as to cover a com- 
bination. 

The imission from the claim of the original of any référence to a 
combination being manifest on inspection of the claim, and it being 
also manifest that such omission was not the resuit of inadvertence, 
accident, or mistake, as otherwise it would bave been corrected with- 
out delay, the case is one of intentional omission from the original 
claim of what the reissued patent now purports to secure, and it cornes 
within the principle of the décision of the suprême court in Mahn v. 
Harwood, 112 U. S. 362, S. G. 5 Sup. Gt. Eep. 174, where the court 
says: 

"If a patentée has not claimed as much as he is entitled to claim, he is 
bound to discover the defect in a reasonable time, or he loses ail right to a re- 
issue." 

Hère more than nine years were allowed to pass, and, because of 
that delay, the reissue must be held void. 
The motion for an injunction is denied. 
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Feench V. Carter and others. 

{Circuit Court, 8. D. New York. September 15, 1885.) 

Patents for Inventions— Invention — Roop for Burial VaujjTS. 

Patent No. 244,224, issued to Hamline Q. French, July 12, 1881, for an im- 
proved roof for vauits for burial purposes, held void for want of invention. 

In Equity. 

L. B. Bunnell and George H. Fletcher, for plaintiff. 

Rastus S. Ransoin and Philip J. O'Reilly, for défendant. 

SniPMAN, J. This is a bill in equity, founded ùpon the iûfringe- ■ 
ment of letters patent No. 244,324, issued to Hamline Q. French, 
July 12, 1881, for an improved roof for vauits for burial pùrposés. 
The patentée, in his spécification, described this roof as foUows: ^ 

" The object of my invention is to obtain a Duilding without vertical joints, 
and held together and locked at the roof, so that by the locking, and the , 
weight of the roof, the structure shall be made as enduring as thç waterial qf ; 
which it is built. My improved roof coiisists of the front and rear galjle* 
stones, the roof-stones, which are continuons f rom one gable-stone to the other - 
at eacb side, and held to the gable-stones by mortise and tenon or équivalent 
connections, and the cap-stone, which is formed with a rabbet to lap upon 
the roof-stones, and rests upon the gables, by which construction the stones ' 
forming the complète roof are securely locked, and without possibility of dis- 
location without being raised bodily upward." 

The gables are eaeh a single stone of a length sufficient to connect 
the roof-stones, and with tenons upon each of their upper surfaces. 

The claims are : 

"(1) A roof for vauits and similar structures, consisting of the continuons 
roof-stones, B, B, gable-stones. A, Connecting and locked to the roof-stones, 
and the cap-stone, C, lapping upon the roof-stones, substantially as shown 
and described. 

"(2) In roofs for vauits and similar structures, the eombination of con- 
tinuons roof-stones, B, B, and gable-stones. A, A, connected and locked' by ' 
mortise and tenons, or équivalent devices, substantially as shown and de- 
scribed." 

The difficulty in vault stone roofs which was to be remedied was 
the exposed or open seams between the stones into which water can' 
enter and become frozen, and thus, by the action of frost, the stones' 
are separated. Freedom from vertical joints, and the locking of roof- 
stones and cap-stone to the gable-stones are the features of the im- 
provement. 

Without the aid of testimony in regard to the state of the art, I 
should be strongly inclined to say, upon the face of the patent, that 
it did not contain a patentable invention, By the invention described 
in the second claim, the difficulty is remedied by Connecting, in the 
ordinary way, to gable-stones, made of one pièce, roof-stones which 
are long enough to extend from one gable-stone tb the other, and pro- 
teoting the seams by rebates, if more than one roof-stone upon one 
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side of a roof is used, and then fiUing the space or ridge near the top 
of the roof in sueh manner as ingenuity or taste may dictate. By 
the invention described in the first claim, the space between the rooi- 
stones is filled by a single massive cap-stone, the edges of which 
lapped over the roof-stones, and which rested upon the gables. The 
device seems to be a simple one, and easily conceived, if the vault- 
owner possesses the pecuniary ability to provide granité of the requi- 
site length. But the description of the tomb of the family of Bil- 
land, which is contained in volume 13 of the French work entitled 
"Eevue Générale de l'Architecture et des Travaux Publics," shows that, 
in view of the existing knowledge in regard to structures of this kind, 
there was no invention in the patented device. The article says : 

" Above this ordonnance extends an entablature, on which is supported the 
two sloplng sides of the roof, which finish the ediflce. The entablature is 
coraposed of three stones, hollowed out so as to form a species of vault, which 
marks the aize; and thèse stones, joiuted together by rebates, are bound, and, 
as it were, tied together by the two thick (hard) slabs of stone, which cover 
their sloping sides, by means of the hollow inade on the lower sides of the 
former, (the slabs,) in order to clamp the projections retained on the stones 
of the vault. Thèse stones are, in their turn, tied together by the ridge which 
surmounts the building. " 

The plates which are attached to the description show that the 
Billand roof consists of two sloping roof-stones, each being a single 
pièce, fastened by projections and cavities to gable- stones, each being 
in one pièce, and a single ridge-stone, covering the joint where the 
upper edges of the roof-stones meet, and not resting on the gable- 
atones. The différence between the Billand roof and the roof of the 
patent is that the roof-stones of the former are so wide that only a 
ridge-stone is needed to cover the joint, while roof-stones of the latter 
are narrower, and a wider ridge-stone or cap-stone is needed, which 
must, of course, be interposed between the roof-stonea, and must rest 
upon the gable. The ridge-stone of the Billand tomb is a small cap- 
stone, which bound the roof-stones together, and which covered the 
joint made by their edges. The cap-stone of the patent is a larger 
and wider ridge-stone than that of JBilland, and, by its great weight, 
is more efficient in holding the structure together. In order to pro- 
duce the patented device, the customary skiU of the worker in stone 
neither needed nor received any aid from the inventive faculty. 

The bill should be dismissed. 
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COVERT r. CURTIS. 

(Circuit Court, N. V. New York. October 8, 188B.) 

Patents fob Inventions — Infringement — Ropb-Clamps. 

Patent No. 208,157, granted September 17, 1878, to James C. Covert for an 
improvement in rope-clamps, held infringed by the sale by défendant of sim- 
ilar clamps, and a preliminary injunction grauted. 

Motion for Preliminary Injunction. 

William H. King, for complainant. 

Coburn é Thacher, for défendant. 

CoxE, J. The complainant la the inventor of an improvement in 
rope-clamps, for whieh a patent. No. 208,157, was granted September 
17, 1878. The spécification containa two claims. The first is for the 
method of Connecting one part of a rope adjacent to another part, or 
the ends of two ropes, by clamping with one or more open metallic 
rings, under extrême pressure. The second is for one or more open 
rings clamped around a braided or twisted rope, under pressure, to 
prevent unbraiding or untwisting. Sinee the date of the patent the 
complainant has, in the business of bis firm, manufactured and sold 
large numbers of the patented clamps. Capital has been invested, 
expensive machinery purchased, skilled labor employed, and a high 
degree of proficiency attained in the character of the goods manu- 
factured. The resuit is that a large and flourishing business has been 
established, which will be greatly injured by compétition, and espe- 
cially so if inferior and unworkmanlike goods are permitted in the 
market. Though the patented de vice is largely used, the complainant 
is in a situation to supply ail demands ; his exclusive right to do so 
having been generally acquiesced in by the public. 

It is Buggested in one of the affidavits read by the défendant that 
there is no infringement, because the ends of the rings sold by him are 
not beveled and do not overlap. This contention is clearly untenable. 
An examination of tbe claims discloses the fact that the beveled ends 
are no part of the invention. They are, in tbe description, recom- 
mended as being préférable to square ends, but are not claimed. 

The prior patents, drawings, and exhibits referred to by the défend- 
ant hâve been examined, and it is thought that none of them antici- 
pâtes the complainant's invention, so far, at least, as the first claim 
is concerned. Neither can it be maintained upon this proof that the 
patent is invalid for lack of invention. 

It is manifest that a refusai of the relief asked for will work great, 
and perhaps irréparable, injury to the complainant's business. On 
the other hand, it is not easy to perçoive how the défendant, who is a 
merchant and not a manufacturer, can be materially injured by being 
required to discontinue his sales until the questions at issue can be 
finally determined, The motion is granted. 
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The Spaetan.* 
Cbossley V. Fabbri and another.* 

(District Court, S. D. New York. July 24, 1885.) 

1. Destorbage — Blockadb op Port op Destination — Constmuction of Char- 

TiSH-PARTY — CUSTOMARY DiSPATOH — CaSB STATJED. 

The cliarter-party of tlie ship S. provided for a voyage "from New York to 
Arica, Peru, with the privilège of a second port in Peru not nortli of Callao; 
charterers to be allowed 'customary dispatch ' for discharging the cargo after 
the captain reports the vessel in the berth ready to * * * disoharge the 
cargo. * * * Should the port of Arica be blockadcd.ând the vessel not bc 
able to get into that port, the vessel is te proceed to the next nearest open port 
to diseharge her cargo." On arrivai at Arica on the flfth of April, that port 
was found to be blockaded, and the vessel was ordered by the agents of the 
charterer to Callao, which was then open, but was blockaded the day before 
the vessel arrived there. The agents thei eupon direoted the vessel to go to 
Ancon, 10 miles north of Callao, a place which had never before bcen made a 
port of entry, and which had no facilities for discharging cargo, in conséquence 
of which great delays wore occa^iioned. When about half tîie cargo had been 
dischargeli, à.nçon was blockaded, and the vessel went toChancay, wherethere 
was furlher delay, and a little more discharge of cargo before that port also was 
closéd. After further hindrances, the discharge was flnally completed on the 
twenty-fifth of August at Arica, where the blockade had been raised. Libel- 
anls claimed that " customary dispatch," in gênerai, on the coast of Peru was 
such that the 8. should hâve been disoharged at Ancon by May 12th, whereas her 
diseharge was not completed at Arica until nearly 125 days later, for which de- 
murrage at the rate of £15 per day was deraanded. Heïd, that the expression 
"customary dispatch," in unloading, is the dispatch customary at the place of 
discharge. At the extemporized ports of Ancon and Chancay there was no 
custom. As, in using the phrase " at the next nearest open port," the parties 
could not reasonably bave had in view any such places as Ancon or Chancay, 
the " customary dispatch " of large ports, such as Arica or Callao, could not be 
exacted in this case at new and extemporized ports, which were substitiited by 
necessity, and not from choice, as places of delivery, to prevent the defeat of 
the voyage, and that the obligation of the consignées, as respects disoharge in 
those places, would bethatof reasonable diligence only. 

2. Same— Waiveb of Provision m Chaeteu — Kesult in this Case. 

As the consignées designated Callao, 600 miles north, for the place of dis- 
charge after Arica, and the captain of the 8. acquiesced, lield, that the provis- 
ions of the charter as to the "next nearest port" had been vaived. There was 
no provision In the charter for a substituted port in case the "second port" 
should also be blockaded. Ueld, therefore, that upon the blockade of Callao 
the situation became the same as if Callao had been the only port of discharge 
named in the charter, with no référence to the contingency of blockade. 

3. Same — Blockade of Poiîï of Destination — Efpect on Chaktbk — English 

and American Authoriïies. 

English and American décisions reviewed as to the effect of the blockade of 
the port of destination of a vessel on the obligations of her charter-party. 
4. 'Same— Undbh Poreisn Law. 

The obligations of the ship in such circumstances considered under the codes 
of various foreign nations. 
5. Same— Effect on Charter — Ddtt of Mastbk — Pbeight — Deljvt or Dam- 
age— Contbact TO RuN Blockade. 

Under our law, a blockade that prevents both parties from performing their 
concurrent obligations as to receipt and delivery of cargo dissolves the spé- 
cifie contract. If the master cannot then obtain the instructions of the ship- 

IReported by Edward G), Benedict, Esq., of the New York bar. 
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per, he must act for the best interests of ail concerned; he will receive freight 
or no freight, according to the bénéficiai services rendered, and neither party 
can claim damage for delay or defeat of the voyage under the original contract. 
Whetlier a spécifie contract among neutrals to rua a blocliade should be en- 
forced in the absence of any municipal law or treaty forbiddlng it, quatre. 

6. Samb — Dblitebt Ei-.sbwhbrb — Constiiuction of Ohabïbb — Totallt Dif- 
FKHBNT Place of Dischakgb — Kkasonabib Diligence. 

If, on blookade of the port of destination, a delivery of the cargo is made 
elsewhere, it wlU be a question of construction whether tlie new place of deliv- 
ery ia to be deemed a mère substitute for the former, or whether the minor in- 
cidents of the charter are to be deemed supersuded. Such delivery elsewhere 
ia pro tanto a new contract, and, under the compiilsory sélection of a totally 
différent place of discharge from the place named in "the charter, in order to 
prevent a defeat of the voyage, the incidental stipulations of the charter, as re- 
spects demurnige or rate of discharge, will not necessarilybe deemed preserved 
by mère implication at the substituted place of delivery. And where the cir- 
cumstances makesuch an implication unreasonable, itwill berejected, and the 
obligations of en ch party construed to be to use reasOnable diligence only in the 
delivery and receipt of cargo. 

7 Samb — Mastbh — Unbbasonable Repusal. 

The master, in proceeding from one port to another that lacked necessary 
launches for discharge, having refused to take in tow for hîs use a launch 
tendered by the charterer'a agents, held an unreasonable refusai that barred 
any claim for delay until other arrangements were made. 

8. Demdbragb Allowed por Ninb Days. 

In vievir of the disturbed state of afïairs on the coast, held, on the évidence in 
this case, that the consignées h:id, in genenil, uaed reasonable diligence, Vfith 
the exception of nine days, for which démarrage viras allowed. 

In Admiralty. 

This libel was filed to recover demurrage for the détention of the 
bark Spartan at various ports in the région of Arica and Callao, Peru, 
in the summer of 1880, arising out of the blockade of the Peruvian 
ports by the Chilian fieets duririg the late war. 

On the third of December, 1879, the respondents chartered the bark 
Spartan, under a charter-party executed by the libelant, as master, for 
a voyage outward "from New York to Arica, with the privilège ofaeecond 
port in Peru, not north of Callao, on the terms following: * * * 
The respondents shall be allowed twenty running lay days for loading 
* * * and customary dispatch for discharging the cargo, com- 
mencing the day after the captain reports the vessel in the berth 
ready to receive or çlischarge the cargo; demurrage £15 per day; the 
cargo to be received and delivered within reach of the vessei's tackles 
at ports of loading and discharging; lighterage, if any, at expense of 
cargo. * * * Should the port of Arica be blockaded, and the vessel 
not be able to get into that port, the vessel isto proceed to the nextnear- 
■est open port to discharge her cargo. * * * If second port be used, 
the cargo to be discharged at that port to be so stowed that it will 
come out of the vessel last." 

The Spartan sailed from New York on the first of January, 1880, 
with a gênerai cargo of provisions and lumber, being about 1,100 
tons measurement and 800 tons Weight. She arrived off Arica on 
the fifth of April following, and found tbat port effectively blockaded, 
and was ordered ofif by the blockading squadron. Instructions antici- 
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pating this blockade had been sent by the agent of the charterers by 
letter dated March 20th, directing the vessel, in case Arica should 
be found blockaded on arrivai, to proceed to Callao. Callao is about 
600 miles to the north of Arica, and had not then been blockaded. 
The Spartan, accordingly, proceeded to Callao, and arrived there on 
the tenth of April ; but on the day before her arrivai that port also 
was blockaded, and the Spartan was boarded and ordered away. On 
the llththe captain was allowed to land for the purpose of obtain- 
ing instructions from the agents. Grâce & Co., at Callao. They were 
unable on that day to give any directions, but on the next day they 
directed the ship to proceed to Anoon, which was about 10 miles to 
the north of Callao, where the Spartan arrived on the evening of the 
12th, and reported by telegraph. Ancon was first made a port of 
entry by Peru upon the blockade of Callao. It had no adéquate fa- 
cilities for discharging such cargoes as that of the Spartan. Nosim- 
ilar vessels or cargoes had discharged there before. On the ISth 
the captain received a letter from Grâce & Co., and wrote to them 
the same day announcing his readiness to discharge. There was an 
old, narrow mole there, with a railroad track Connecting with a ware- 
house about 300 yards from the beach. The Peruvian government 
appropriated this warehouse, in part, for custom-house uses, and ail 
dutiable goods had to go into this warehouse. Other goods,not du- 
tiable, could be landed on the beach, except on days when the surf 
roUed in too heavily, called "surf days." The Spartan came to anchor 
about half a mile from the shore, and the cargo could only be dis- 
charged in lighters, which had mostly to be brought from elsewhere. 
Grâce & Co. sent four from Callao ; but three were lost on the way, by 
capture or shipwreck, and only one came through, which arrived on 
the afternoon of April 20th. The discharge was commenced on the 
morning of the twentieth of April, in one of the three lighters previ- 
ously at Ancon. 

About the same time, or very shortly after the arrivai of the Spar- 
tan on April 12th, a number of other sail-vessels came to Ancon to dis- 
charge on account of the blockade of Callao. The steamers of the 
Pacific Navigation Company also made Ancon their port instead of 
Callao, and they had the préférence in the use of the mole and of the 
three lighters which were there at first. On May 1 1th notice of the 
blockade of Ancon was given, and ail vessels were required to ieave 
in eight days. On the 19th, the Spartan, having discharged 23 lighter 
loads, or about one-half of her cargo, proceeded, by the captain's dé- 
cision, and with the subséquent assentof Grâce and Co., to Chancay, 
18 miles north of Ancon, where she arrived on the same day. Chan- 
cay had never before been a port of entry ; there were less f aeilities 
there than at Ancon, and landing on the beach was generally unsafe. 
On the 27th the discharge of cargo was resumed at Chancay; but 
Grâce & Co. were unwilling toreceive the lumber there on the beach, 
and endeavors for a transhipment of it were mainly unsuccessful. 
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In ail 13 lighter loads weré discharged at Chancay. On the eeven- 
teenth of June the Spartan was ordered by blockading vessels to leave 
Chancay wifchin 48 hours. The captain and Grâce & Co. could not 
agrée as to the disposition of the vessel. The captain took on some 
lumber for Iquiqui, which he intended to make his next port, but the 
consignées of the remaining cargo would not consent to receive it 
there. They agreed to receive the cargo at Salaverry, two days' sail 
north of Chancay. Grâce & Co. desired the vessel to proceed thither. 
The captain refused, and went south to San Lorenzo, where he was 
ordered off by a blockader. He thence proceeded, on the 27th, to 
Huacho, where, by permission of Grâce & Ce, he took on board 
other cargo, without préjudice to the charter. On June 25t.h it was 
agreed that he should proceed again to Arica, the blockade there hav- 
ing been raised. After some difficulty with the custom-house at Hu- 
acho, he sailed for Arica on the sixth of July, and arrived there on 
the fifth of August. He commenced discharging on the foUowing day, 
and finished on the 25th. 

The libelant claimed that "customary dispatch," in gênerai, on the 
coast of Peru was 45 tons per day for discharge of merchandise, dead 
weight, and 25,000 feet per day for lumber ; and that the Spartan 
should accordingly hâve been discharged at Ancon in 25 days after 
April 13th, that is, by May 12th; whereas her discharge was not 
completed at Arica until 125 days later, for which delay démarrage 
at the rate of iÊ15 per day, or about $8,250, was claimed. 

The évidence showed that at Ancon, during the 25 working days 
(excluding Sundays and surf days) between April ISth and May 12th, 
they discharged only 14 ligbter loads, on 12 différent days; in the 
remaining five days at Ancon, they discharged nine lighter loads; at 
Chancay they worked nine days, and discharged 13 lighter loads ; at 
Arica they worked 10 days, and discharged 10 lighter loads. At An- 
con there were, in ail, 30 working days from the day of the Spartan's 
arrivai ; at Chancay, 22 ; and at Arica, 14. 

Owen é Gray, for libelant. 

Butler, Stillman é Huhbard, for respondents. 

Bbown, J. The long détention of the Spartan arose out of the suc- 
cessive blockade by the Chilian government of the various Peruvian 
ports at which the discharge of cargo was sought to be made. Upon 
the argument, little stress was laid upon the delay at Arica, when the 
Spartan came back there after the removal of the blockade. The 
chief complaint is of alleged long continued and inexcusable delays 
at Ancon and at Chancay. If the "dispatch customary" at Arica 
and Callao is applicable to the discharge at the extemporized ports of 
Ancon and Chancay, to which the Spartan went in conséquence of 
the blockade of Arica and Callao, then the libelant is entitled to, at 
least, a substantial part of his demand. If the "customary dispatch" 
of those ports is not applicable, and only the rule of reasonable dili- 
gence applies, then a very différent resuit will follow. 
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The respondents oontend that the blockade of tbe destined ports 
dissolved the obligations of the charter in respect to the rate as well 
as the place of delivery, and tbat tbe duties of each party to the otber, 
in the subséquent endeavors to make and receive delivery elsewhere, 
are not to be determined by the stipulations of the cbarter-party, but 
by the equities of the case growing out of the particular circumstances 
that subsequently arose, which were not contemplated by the charter, 
and were wholly outside of its provisions. The décision of the case, 
therefore, involves — First, the construction to be put upon the char- 
ter-party, and the conduct of the parties under it; second, the légal 
efifect of a blockade of the stipulated place of delivery, and the con- 
séquent duties of the parties as to delivery of the cargo at other ports. 

1. This charter was executed after the war between Chili and Peru 
had broken out, but before Arica was blockaded. The parties con- 
templated the possibility of the blockade of that port before the ar- 
rivai of the ship, and stipulated that in that event the ship should go 
to the "next nearest open port" to discharge. They had no intention 
of violating any blockade. The cargo was not contraband. The ob- 
ject of the voyage, therefore, was not illégal even under the law of 
nations, still less under our municipal law. The City of Mexico, 24 
Ped. Eep. 33; Naylor \. Taylor, 9 Barn. & C. 718. Arica was the 
primary port of discharge, and the provision for proceeding to the 
"next nearest open port" is conneoted solely with the blockade of 
Arica. Wholly independent of this clause is the further provision of 
the charter giving the charterer the privilège of "a second port in Peru 
not north of Callao." The ship, however, exacted for her beneôt the 
condition that "if second port be used, the cargo to be diseharged at 
that port to be stowed so that it will corne out of the vessel last." The 
manifest object of this clause was to save the ship the double labor 
of shifting the cargo in discharging, which might otherwise bave be- 
come necessary, if the cargo to be diseharged at the second port should 
hâve been loaded promiseuously with the rest. The last clause evi- 
dently, therefore, required the charterer's option to be determined be- 
fore loading. This was accordingly done, and a portion of the cargo 
waa loaded for Callao as a second port, and so stowed as to come out 
last. 

The ordinary meaning of the requirement of "customary dispatch" 
in unloading is the dispatch customary at the place of discharge. 
Lindsai/ \. Cusimano, 12 Fed. Eep. 504, 507; S. C. 10 Fed. Rep. 
303; Kearon v. Pearson, 7 Hurl. & N. 388. At Ancon and Chaneay 
there was no custom ; for those places were never before ports of entry, 
and such cargoes had never been diseharged there. If the charter 
had expressly stipulated for a discharge at those places with "cus- 
tomary dispatch," poasibly the custom of the ports on the coast where 
similar cargoes were usually diseharged might be held to bave been 
intended by the parties, and the clause, therefore, hâve been so in. 
terpreted; since otherwise tue whole clause would bave been futile- 
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But this charter did not mention Ancon or Chancay, and it did not 
contemplate a discharge at places of Buch a character. It mentions 
Arica, "or the next nearest open port" and a second port, to be named 
by the charterer, not north of Callao. The only "ports" that can be 
reasonably supposed to be referred to in the charter are ports known 
to commerce, existing at the time, and therefore having either a cus- 
tom of their own, or facilities for the "customary dispatch" of the coast. 
The place named as a "second port" was Callao. That port and Arica 
are among the largest and best known ports in Peru, and hâve the 
best facilities for discharge. In providing for "customary dispatch" 
with those ports primarily in view, the parties in effect stipulated for 
what would ordinarily be only usual diligence in the discharge. Is it 
a reasonable construction of this charter to hold that in providing for 
a discharge "at the next nearest open port," in case Arica was block- 
aded on the ship's arrivai there, the parties intended to stipulate that 
the same rate of discharge that was practicable at the best ports in 
Peru should be obligatory at places that up to that moment had never 
been ports at ail, had no "custom" of their own, and had no facili- 
ties for discharge except such as were extemporized or sent thither 
under the embarrassments of flagrant war? I think not. Such a 
construction seems to me highly unreasonable, and not within any 
probable intention of the parties. Without such a construction the 
clause bas reasonable scope for its opération; it should not, there- 
fore, be held to include any unreasonable application. 

If, therefore, the clause requiring "customary dispatch" is to be 
connected with the provision for going to "the next nearest open 
port," it must be construed in the ordinary way, as meaning only 
the custom of the port itself to which the vessel goes ; so that the 
Spartan, in going to a place which was never a port before, and had 
no "customary dispatch," would take no benefit from that clause, be- 
cause it would hâve no application, and no meaning, in référence to 
such places. The obligations of the consignées, as respects discharge 
at such places, even if the discharge there were held to be within the 
provisions of the charter, would therefore be those of reasonable dili- 
gence only. Upon this construction the only question would be 
whether the charterers' agents used reasonable diligence in discharg- 
ing at the other ports to which the vessel went after the blockade of 
both Arica and Callao. But as the case bas been chiefly argued in its 
other aspects, viz., as to the efïect of the blockade in dissolving the 
stipulation of the charter as regards the place and rate of discharge 
after the departure from Callao, I proceed to consider it from t^at 
point of view. 

2. Upon the arrivai of the Spartan off Arica, that port being bloek- 
aded, the vessel, in accordance with the instructions of Grâce & Co., 
the respondents' agents, proceeded to Callao, 600 miles to the north- 
Ward. The évidence shows that there were many intermediate open 
ports between Arica and Callao. The captain might hâve insisted 
v.25F,nô.l — 4 
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upon going to the "next nearest open port to Arlea," and there only, 
to discharge the Arica cargo. But as the vessel had been loaded for 
Gallao as a second port, and was bound to go there upon the char- 
terers' désignation, the captain had no interest to déclina going to 
Callao to discharge the Arica cargo, instead of stopping at some in- 
termediate open port nearer to Arica. On the contrary, the interests 
of the vessel were apparently promoted by going direetly to Callao at 
once, as the second port within the charter; and it was certainly 
compétent for the consignées to accept the Arica portion of the cargo 
there insfead of at some port nearer to Arica, if they chose to do so. 
Callao was not at that time under blockade; and there is no évidence 
that a blocliade was anticipated there sooner than at any other port 
nearer to Arica. The direction by the consignées to proceed imme- 
diately to Callao was therefore a proper and lawful direction, (see 
Ogden v. Graham, 1 Best & S. 773 ;) and the acceptance of this di- 
rection by the master must therefore be construed as a waiver by 
both parties of a strict delivery of the Arica cargo at "the next nearest 
open port," and an agreement to accept Callao instead as the next 
port and as a substitute for the discharge of the Arica portion of 
the cargo, as well as the "second port" provided for in the charter. 
On arriving off Callao, however, five days afterwards, that port also 
was found to hâve been blockaded the day before, so that no delivery 
could there be made. 

In this situation I think the provisions of the charter-party as to the 
place of delivery must be deemed exhausted. The language of the char- 
ter requiring the vessel to go to the "next nearest open port" has réf- 
érence to the blockade of Arica only; there is no similar express pro- 
vision in case the "next port" should be blockaded before the discharge 
there was completed. Had the provisions of the charter as to the 
next nearest port to Arica not been waived, then, upon the blockade 
of the next port before completing the discharge at that port, if Arica 
was still under blockade, the ship might possibly still hâve been re- 
quired to go to the next open port that was nearest to Arica. But 
the strict performance of this clause had been waived. The ship had 
sailed some 600 miles northward to Callao; the consignées had the right 
to hâve the portion of the cargo designed for Callao discharged near 
that port; and it would be unreasonable to hold that the captain 
could be required to return to the strict terms of the charter-party 
after they had once been waived by both, and to go back hundreds of 
miles to the south, to that particular open port which was nearest to 
Arica, in order to discharge the Arica cargo, and be still bound togo 
again to Callao, or near there, to discharge the rest. None of the 
parties proposed any suoh course. Their subséquent action was, in 
fact, whoUy outside of the charter, and had apparently no référence 
to that clause of it. 

As respects Callao as a "second port," there is no provision in the 
charter providing for any substituted port should the "second port" 
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named be foand to hâve been blockaded before her arrivai there. If 
the shipper had still an unrestrioted right to name any other open port 
of Peru as a "second port" {The Teutonia, L. E. é P. C. 171, 182) in 
conséquence of the blockade of Callao before arrivai there, still this 
right was limited by the express exclusion under the charter of any 
port "north of Callao." No port south of Callao was at that time 
proposed by either party ; and it does not appearin évidence whether 
any port to the south, and within reasonable distance of Callao, was 
at that time open or not. The stipulations of the charter as respects 
the place of delivery were evidently abandoned. Upon the arrivai of 
the ship off Callao, therefore, the dealings of the parties had been 
such as to exhaust the express provisions of the charter. The situa- 
tion then became, in effect, the same as if Callao had been the only 
port of discharge named in the charter-party, with no référence to the 
contingency of blockade. The Teutonia, L. E. i P. C. 171, 182; 4 
Adm. & Ecc. 394. This results necessarily from the fact that both 
had waived the "next open port" clause ot the charter, and neither 
party afterwards acted on it or proposed to act upon it. 

3. In case of a blockade of the port of destination, especially where, 
as in this case, the very place of discharge is subject to the major 
force of the blockading squadron, and in the absence of any alterna- 
tive provisions in the charter, the English and American authorities 
apparently sustain the respondents' contention that the obligations of 
the charter-party, as a strict common-law contract, are dissolved. 
The blockade opérâtes on both parties alike. It is a major force that 
prevents each from performing his own part of the contract. If it 
disables the ship from delivering the cargo as agreed, it equally dis- 
ables the consignée from receiving it as agreed. The obligations on 
the one side to deliver the cargo, and on the other side to receive it, are 
concurrent obligations; and neither party being able to perform his 
own part of the contract throagh a major force and without any fault 
of his own, neither can maintain any action against the other for the 
non-performance of it. Cunningham v. Dunn, 3 C. P. Div. 443 ; Ford 
v. Cotesworth, L. E. 4 Q. B. 127; L. E. 5 Q. B. 544. If this major 
force were temporary only, the effect would be only a suspension of the 
obligations of the contract till this superior force were withdrawn; 
as in the case of an embargo of the port of departure, wliere the vessel, 
as it is held, may retain the cargo, unless perishable, till the embargo 
is removed, and then complète her voyage and earn the stipulated 
freight. But by the English and American law a blockade of the port 
of destination is regarded as a permanent obstacle to the completion 
of the contract on either side. Hadley v. Clarke, 8 Term E. 259 ; 
Palmer v. Lorillard, 16 Johns. 348; Geipel v. Smith, L. E. 7 Q. B. 
404, 414. This distinction between the effects of an embargo and of 
a blockade is well settled in the English and American law, though 
not in accord with the provisions of the majority of the continental 
codes on the same subject. The effect of such a blockade under our 



52 FEDERAL BEFOBTEB. 

law is therefore to relieve eaoh party from the obligation to deliver 
the cargo or to reeeive it at bhe spécifie place designated in the char- 
ter, without any liability for damages by either to the other; and this, 
in substance and effect, is a dissolution of the spécifie contract as a 
oommon-law obligation. 

Such was the direct adjudication in the case of Scott v. Lihhy, 2 
Johns. 336, 3 Kent, *223, where the vesael, finding her port of des- 
tination blockaded, brought the cargo back to the port of departure. 
The obligations of the contract were deemed dissolved, and it was 
held that no freightwas recoverable, although by the continental law 
the freight one way would hâve been allowed. English text writers 
hâve repeatedly declared this to be sound law, on the ground that a 
contract which cannot be performed without running a blockade, and 
thus violating the law of nations, cannot be binding. The same opin- 
ion is expressed in the récent work of Valroger, (4 Comm. du Code de 
Corn. p. 27, § 1560 ;) Abb. Shipp. *601 ; Marsh. Ins. 57 ; and Sir Wm. 
Scott, in the case of The Tutela, 6 C. Eob. 177, infra, so assumed. 
But no such ground was stated in the opinion of the court in Scott v. 
Libhy. A breach of blockade has no other effect by the law of na- 
tions than to subjeet vessel and cargo to condernnation as prize. It 
has been viewed, therefore, as a case, not of a strictly illégal act, in 
the ordinary sensé of iliegality, but as a case of confiicting rights; 
and if this is sound, it is not clear that the courts of a third power 
could logically refuse damages for a breach of a deliberate contract 
between its own citizens to run a blockade, where neither its own 
municipal law nor its treaty stipulations forbade it; though in the 
latter, cases damages would be recoverable. Be Wutzy. Hendricks, 
2 Bing. 314; Kennett v. Charniers, 14 How. 38. An insurance of 
contraband goods by a neutral is, on the grounds above stated, held 
valid, (3 Kent, *267; 1 Arn. Ins. 706; 2 Valen, 127; 1 Emerig. 
215; Richardson v. Marine, etc., 6 Mass. 102; Seton v. Low, 1 Johns. 
Cas. 1; Barker v. Blakes, 9 East, 292; Letters of Historiens, 138;) 
and I see no good reason why an express contract to carry such goods 
should not be as valid as a contract to insure them. Such seems to 
be the efïeot of the judgment of Lord Westbury, in the case of Ex 
parte Chavasse, 34 Law J. Bankr. 17, 18. See article by J. N. Pom- 
eroy, N. A. Rev. April, 1870, p. 381. On the other hand, if the prin- 
ciples of the Geneva award should be so extended as to require a 
neutral nation to pay damages for ail infractions of the obligations 
of strict neutrality through the acts of its subjects, — a liability not yet 
recognized, and strenuously opposed by some autbors, (see Mr. Pom- 
eroy's article, supra,) — it would be a singular anomaly if the courts 
should uphold and enforce contracts which, if performed, might re- 
quire their own government to pay damages. Maclachan, (page 578,) 
not without reason, regards "the English law on this subjeet as not 
settled in ail its relations." But upon a voyage not designed to run 
a blockade a master has no right to expose ship and cargo to seizure 
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and confiscation, by attempting to break it, if the blockade be ap- 
parently effective. 

This case, however, is not that of a contract, express or implied, to 
run a blockade, and to reach some interior landing-place where the 
consignée is ready to receive the cargo. It is the case of a disability 
by each to deliver or to receive the cargo, by reason of a blockade of 
the very spot of delivery. In the case of Tlie Tutela, 6 C. Eob. 177, 
the blockade was regarded as making the prior contract illégal. Sir 
William Scott, in delivering the judgment of the court, says: 

"He [the captain] seems to liave entertained no doubt upon that point, but 
to hâve acted only under an opinion that because he had signed the charter- 
party he was bound to proceed; * * * as in ail other contracts that 6e- 
come illei/al, he might hâve protested against being any longer bound by his 
charter-party." 

In Geipelv.Smith, L. E. 7 Q, B. 404, 412, it was decided that if the 
port of destination be blockaded after the exécution of the charter- 
party, the charterer may refuse to load. This décision was, however, 
in part based on the exception of "restraint of princes" which the 
charter contained. But the court sustained the fifth plea also, which 
made no référence to that exception, on the ground that the major 
force put an end to the adventure. Pages 405, 410, 411. To bave 
this efîeet, however, the blockade must be real and effective. In 
Medeiros v. Hill, 8 Bing. 231, the owners were held liable in damages 
for not sailing to the blockaded port according to the charter, the 
blockade at that time having ceased to be real or effective, and hence 
no real obstacle to the ship's performing her agreement. And, con- 
versely, in the case of The Harriman, 9 Wall. 161, the ownera were 
held in default and entitled to no freight, because they did not at- 
tempt to complète the voyage as agreed on, but returned when 1,200 
miles distant from the destination of the sbip. 

It is doubtless a well-settled rule of law that parties mnst abide 
the risks of their express contracts, and answer in damages for de- 
faults which they bave not guarded against by appropriate excep- 
tions. Holyoke v. Depew, 2 Ben. 340 ; Paradine v. Jane, Aleyn, 
26. But this rule, in its practical application, is subjoct to another 
rule, equally well settled, viz. : that if the obligations of the parties be 
concurrent and dépendent, and neither is ready or able to perform his 
own part, neither bas anyremedy in damages against the other. In 
applying thèse rules to a case of blockade, there is, perhaps, a dis- 
tinction between those cases where the blockade is at a distance from 
the place where the delivery is to be made, and merely prevents ac- 
cess thereto, and other cases in which the blockade opérâtes directly 
upon the place of delivery itself. In the former cases the consignée 
may be able and ready to receive the cargo if the sbip could reach her 
berth; and in that case the disability is upon the ship alone. In the 
latter, the major force, as in the présent case, opérâtes upon both par- 
ties alike, and prevents the consignée from receiving the cargo, as 
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much as the ship from delivering it. In this case the ship did ail tliat 
was required of her in proceeding to the various ports specified. The 
cargo could only be received at Ârica or at Callao, in lighters. In con- 
séquence of the blockade, the ship could not get in "readiness to dis- 
charge" the cargo, within the terms of the charter, at either Arica or 
Callao, and the consignées were equally disabled from receiving it ; 
and, after reaching Callao, the charter contained no further appro- 
priate provisions. 

4. Under the codes of most commercial nations, the obligations 
of the ship, in such circumstances, are more or less defined by posi- 
tive law, — not, however, by any statutes of England or o» the United 
States. Sir James Mansfield, in the case of Christy v. Row, 1 Taunt. 
300, remarks as follows : 

"Where aship is chartered upon one voyage outwards only, with no référ- 
ence to her return, and no contemplation of a disappointment happening, no 
décision which I hâve been able to find détermines what shall be done in 
case the voyage is defeated. ïhe books throw no light on the subject. The 
natural justice of the matter seems obvions: that a master should do that 
which a wise and prudent man would think most conducive to the beneflt of 
ail concerned. But it appears to be wholly voluntary; I do not know that 
he is bound to do it; and yet, if it were a cargo of cloth, or other valuable 
merchandise, it would be a great hardship that he might be at liberty to cast 
it overboard. It is singular that such a question should at this day remain 
undecided." 

During the Napoleonic wars American vessels bound to European 
ports not unfrequently found themselves in that situation. In the 
case of The Friends, Edw. 246, Sir William Scott says : 

"In the case of the American ships bound to France or Holland which 
were brought into the ports of this country under the prohibitory law, the 
f uU freight was pronounced to be due where the owners of the cargoes elected 
to sell hère; where they did not elect to sell hère the court left It to them to 
settle the freight with the owners of the ships. The court considered a voy- 
age from America to this country very nearly the same, in effect, as a voy- 
age to those contiguous countries to which those vessels were originally des- 
tined; in ail probability the markets of this country were not less favorable 
than in the blockaded ports, and no doubt the sale was effected with every at- 
tention to the interests of the owners of the cargo. In those cases the court 
gave the master the full beneflt of the freight, not by viriue of his oontract, 
because, looking at the charter-party in the same point ofview as the courts 
of eommon law, it could not say that the delivery at a port in Englànd was 
a specifto performance of its terms; but there being no contract which ap- 
plied to the existing state offaats, the cowt found itself under an obligation 
to dtscover what was the relative equity between the parties. This court sits 
no more than the courts of eommon law do to make contracts between par- 
ties; but as a court exercising an équitable jurisdiction, it considéra itself 
îjound to provide, as well as it can, for that relation of interests which has 
unexpectedly taken place under a state of facts out of the contemplation of 
the contracting parties in the course of the transaction. " 

The provisions of the varions commercial codes on this subject are 
not uniform. The French Code de Commerce, art. 279, provides that, 
"in case of the blockade of the port of destination, the captain, if he 
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bas no eontrary orders, shall go to some neighboring port of tbe same 
country where he can unload." Article 277 provides that "if a ma- 
jor force exista that prevents only temporarily the departure of the 
ship, the contract remains, witbout any claim to damages for the de- 
lay; the agreement equally remains, without increase of freight, if 
the major force happen during the voyage." By article 276 : "If an 
interdiction of commerce arise before the sbip départ, the charter is 
dissolved witbout damage claims by either." 2 Valroger, Lois Mar. §§ 
716-726. Sections 499 and 505 of the Code ot the Netherlands are to 
the same effect. Accordingly, during the war of the rébellion, a sbip, 
findiûg New Orléans blockaded, was held justified in coming to New 
York to unload. Havre, twenty-eightb January, 1862, L. 28. If ail 
tbe ports of the same country are closed. Pardessus was of opinion 
that tbe captain must return to the port of departure. 6 Ed. II. § 
641. Nevertbeless, it was decided at Eouen, (February 27, 1847, 48 
Dali. 2, 150,) that a captain migbt go to the port of a neighboring 
country if he judged it for the gênerai interest ; and he was beld jus- 
tified in landing bis cargo at Montevideo upon finding Buenos Ayres, 
bis destined port, closed. In sucb cases, by the French law, the full 
freight is earned. But if tbe captain be compelled to return without 
unloading, he is entitled to bis outward freight only. Article 299. 
The same is the provision of the Commercial Code of the Netherlands. 
Section 504. 

The German Code, on the other hand, provides (section 631) that 
either of the parties may rescind tbe contract witbout being held for 
damages, if, among other tbings, "tbe port of discharge or destination 
is blockaded." Article 636 provides for an apportionment of freight 
pro rata. 

Tbe Spanish Code, art. 780, provides that "wben, in conséquence 
of a blockade or other cause, the sbip cannot reach her port of des- 
tination, tbe captain shall proceed to the next nearest port, and if 
no one is there to reeeive the discharge, he shall await the orders of 
the charterer or consignée ; tbe expenses of delay being a coinmon 
average; and the inward freight to be paid entire." 

The Peruvian Code, § 785, is nearly identical. 

The captain in this case seems to bave acted with some référence 
to the provisions of the Peruvian Code. But even if that law were 
applicable as the law of tbe place wbere the contract was to be per- 
formed, that law would only operate aceording to its own terms; and 
it is not clear that the provision, that tbe "expenses of delay shall be 
a common average," does not include the delays unavoidably arising 
in the "next port," as much as tbe delays in getting there; that is, 
wben sucb "next port" resorted to is not a port embraced in the ex- 
press contract, but one, like Ancon and Chancay, whoUy outside tbe 
provisions of the charter. 

Tbe Italian Code of 1882 provides (section 553) that "in case of 
a blockade of tbe port of destination, or of other accident, or major 



56 VSDSBAIà BEPOBISB. 

force, whieh prevents the entrance of the ship to ber port, the cap- 
tain, if he bas not received orders, or if the orders received cannot 
be executed, must act for the beat interests of tbe sbipper, either in 
unloading in some neighboring port, or in returning to the port of 
departure." By section 572, if tbe ship be obliged to return without 
unloading, sbe will be entitled to ber oatward freight only, though 
chartered for an outward and return voyage. 

Article 92 of tbe Belgian law of August 21, 1879, is to the same 
effect. For the provisions of numex'ous other codes on the same sub- 
ject see 3 Desjardins, Droit Corn. Mar. §§ 789-792, 808, 809. 

The gênerai questions bere involved were recently discussed in the 
privy council in the case of A Cargo ex Argos, L, E. 5 P. C. 134, 161, 
167. In that case the Argos, carrying petroleum from London to 
Havre, on arrivai at Havre, was not allowed to land the petroleum, 
because prohibited by tbe local régulations; and the ship proceeded 
to the ports of Honfleur and Trouville, hoping to be able to unlade 
the petroleum there, but without success. She then returned to 
Havre, and obtained permission to deliver the petroleum on board a 
vessel or lighter, to remain for a few days within the port; but not to 
land it. Tbe consignée refused to accept it except upon the wharf 
where goods were usually landed ; the vessel was afterwards required 
by the authorities to resbip tbe petroleum, wbicb she tbereupon 
brought back to London. Upon a libel filed against tbe petroleum 
for outward and return freight, demurrage, and expenaes, the ship 
was allowed ber freight, on the ground that she had been able to make 
a sufficient delivery of the petroleum within the port of destination, 
upon ligbters at Havre, and that the défendant was bound toreceive 
it upon ligbters there ; but that the ship was not entitled to any de- 
murrage or expenses for ber détention in previously going to and from 
Honfleur and Trouville in the endeavor to efïect a delivery, or other- 
wise, up to the time she received permission to make a delivery upon 
ligbters at Havre, and offered todo so. The gênerai authorityof the 
master, under the maritime law, to act for tbe best interests of tbe ship 
and cargo in unforeseen emergencies, was held to be applicable to 
the case. Eeferring to some of the authorities on tbis subject the 
court say, (page 165 :) 

"It results that not merely ia a power given.but aduty is cast, on the mas- 
ter, in many cases of accident and emergency.to act for the safety of the cargo 
in such nmnner as may be best under the circumstances in which it raay be 
placed, and that, as a corrélative right, he is entitled to charge its ownerwith 
the expenses properly incurred in so doing. Most of the décisions hâve related 
to casi'S where the accident happened before the completion of the voyage; 
but their lordships think it ought not to be laid down that ail obligation on the 
part of the master to act for the merchant ceases after a reasonable time for 
the latter to take delivery of the cargo has expired. It is well established that 
if the ship bas waited a reasonable time to deliver goods from her aide, the 
master may land and warehouse them at the charge of the merchant; and it 
cannot bedoubted that it would be his dutyto do soratherthan to throw them 
overboard. In a case like the présent, where the goods could neither be landed 



THE SPABTAH. 57 

nor remaîn where they were, it seems to be a legitimate extension of the im- 
plied ageney of the master to hold that, in the absence of ail aclvices, he had 
authority to carry or send them on to such other place as, in lus judgraent, 
prudently exercised, appeared to be most convenlent for their owner; and it 
80, it will f ollow from established prineiples that the expenses properly incurred 
inay be charged to him. Their lordships bave no doubt that bringing the 
goods back to England was, in f act, the best and cheapest way of making them 
available to the défendant, and that they were brought back at less charge in 
the Argos than if they had been sent in another ship. If the goods had been 
of a nature which ought to bave led the master to know that on their arrivai 
they would not bave been worth the expense incurred in bringing them back, 
a difiEerent question would arise. But, in the présent case, their value, of 
vifhich the défendant bas taken the beneflt by asking for and obtaining the 
goods, far exceeded the cost. The authority of the master, being founded on 
necessity, would not hâve arisen if he could hâve obtained instructions from 
the défendant or bis assignée." 

Thèse views, it will be observed, are in gênerai accord with the du- 
ties laid down by the récent Belgian law, and by section 553 of the 
récent Italian Code, above cited. Like the provisions of those Codes, 
they are equally applicable to a state of blockade, and may be re- 
garded as best indicating the obligations of a master on finding his 
destined port blockaded, in the absence of spécifie statute régula- 
tions. 

It must be borne in mind that in the common-law courts the con- 
tract of affreightment is required to be completely performed in order 
to entitle the ship to freight. In case of a failure to deliver the cargo 
as agreed, whether through blockade or other major force, unless 
there be some such voluntary acceptance by the consignée as im- 
porte a new contract to pay either the whole freight or an équitable 
proportion of it, not even a pro rata freight can be recovered by the 
ship at law or in equity. Smith v. WÙson, Abb. Shipp. *453 ; Os- 
good V. Groning, 2 Camp. 466; IJopper v. Burness, 1 C. P. Div. 137; 
Metcalfe v. Britannîa Iron-works Co., 2 Q. B. Div. 423; Vlierhoom v. 
Chapman, 13 Mees. & W. 238 ; Castel v. Trechman, 1 Cababe & Ellis, 
276, (1884;) Macl. Shipp. 475, 478, 482, 488. 

By the maritime law, however, from the earliest times, it bas been 
held that if the ship, through accident or major force, is prevented 
from completing her voyage, the owner, on receiving his goods, must 
pay ratable freight. Eoocus, 81; Consolato, c. 151; Oleron, art. 4; 
Wisbey, art. 16; Jac. Sea Laws, 267; 1 Pars. Shipp. & Adm. 239, 
note; Mac!. Shipp. 478; Palmer v. Lorillard, 16 Johns. 364. The 
allowance of pro rata freight in thèse cases proceeds, says Maclach- 
lan, "not upon contract, but upon meritorious services on the part of 
the ship;" and the same view is more fully expressed by Sir William 
Scott in the case of The Friends, above cited. So, in the case of 
Scott V. Libby, supra, Thompson, J., says: 

"A variety of cases may occur where the owner of goods may make himself 
responsible for freight by an acceptance of his goods short of the port of des- 
tination. But this résulta [in the common-law view] from an implied con- 
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tract raised by the acceptance of the cargo, and a supposed benefit receîved by 
the owner from a partial transportation of his goods." 

Chancellor Kent, shortly afterwards, in the case of Palmer v. Loril- 
lard, 16 Johns. 348, which arose out of an embargo, says, (page 355 :) 

" Any delivery short of the port of destination must hâve been a matter of 
consent and agreement, and not of strict obligation." 

And at page 357 he continues: 

"There is no doubt that if a voyage be broken up afterits commencement, 
by war or interdiction of commerce with the place of destination, the con- 
tract is dissolved. and the freight gone." 3 Kent, *223, 

From what bas been said it would seem that by our law a block- 
ade that prevents both parties from performing their concurrent ob- 
ligations as to the receipt and delivery of the cargo dissolves the 
spécifie contract; that by the common-law, unless there be some fur- 
ther express contract, or an implied one, through acceptance of the 
cargo elsewhere on account of the contract, or some bénéficiai serv- 
ice, no freight is earned; that upon such an interruption of the voy- 
age, it is the maritime duty of the master to obtain the instructions 
of the shipper, if practicahle; if that is not praeticable, that the masr 
ter bas authority, by the maritime law, to act for the best interests of 
those concerned, either in landing the goods elsewhere, or in bringing 
them back to the port of departure; and that he will receive freight, 
or no freight, according to the estent of the bénéficiai services ren- 
dered ; and that neither side bas any claim for damages for the de- 
lay, or the defeat of the voyage, under the original contract. 

Where the original agreement cannot be strictly performed by a 
delivery at the place stipulated, or where it bas been waived, and a 
delivery of the cargo is made elsewhere under some further agree- 
ment, or by instructions from the shipper, it will be a question of con- 
struction, in the absence of express stipulation, whether the new place 
of delivery is to be deemed a mère substitute for the former, with ail 
the Bubordinate terms of the charter applicable as before, or whether 
the minor incidents of the charter are to be deemed superseded. This 
question must be determined according to the presumed intention of 
the parties, to oe gathered from ail the circumstances. If the change 
were a mère voluntary substitution of one place of delivery for an- 
other, and there were no essential différence in the circumstances of 
tho two places, such as would make the original provisions inéqui- 
table or unreasonable. the subordiuate provisions of the original agree- 
ment wonid be aeemea continued, because BO reason would exist for 
supposing any cnange in tnem intended. Jackson v. Qalloway, 5 
Bing. N. C. 71, 76 ; S. 0. 3 Man. & G. 960; Macl. Shipp. 530. But 
•where, as in this case, the change is not made from choice, or for 
the mère convenienee or interest of the parties, but is compulsory on 
both, and made under the stress of circumstances, in order to pre- 
vent the entire defeat of the voyage, and where the substituted place 
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of delivery is so dissimilar to the former in ail its conditions that it 
would be unreasonable to apply the previous incidental stipolationa, 
as respects démarrage or the rate of discharge, such stipulations can- 
not be deemed preserved by mère implication. Adopted in the char- 
ter as respects the original place of diseharge, because presumptively 
adapted to it, they would be deemed abandoned in the new contract, 
made under the compulsory sélection of a totally différent place of dis- 
charge, because unadapted or inapplicable to the latter. Under such 
circumstances of necessity, the obligations of each are to use reason- 
able diligence in the delivery and receipt of the cargo, whatever be 
the particular stipulations of the original charter. Ford v. Cotes- 
worth, L. E. é Q. B. 127. 

6. Upon finding Callao blockaded, the express provisions of the char- 
ter, as to place of delivery, being exhausted, the master, as was bis 
duty, had applied to Grâce & Co. on April lOth for instructions. They 
Tyere unable to give any at once, but on the f oUowing day replied : 
"We are prepared to receive your cargo at Ancon, to where you will 
proceed with ail possible dispatch." On the 12th they sent an agent 
there to receipt for the cargo. On the 14th they promised to senô 
two launches, but add : "There may be some delay in commencinf 
the discharge; when we do begin we hope to make short work of it." 
The Spartan went to Ancon, and came finally to anchor, prepared to 
diseharge her cargo, on April 13th, about half a mile from the shore. 
It does not appear whether any better port was then available. No 
other or better was proposed by the captain, and there is no charge 
of any lack of proper judgment or discrétion in Grâce & Co. in se- 
leoting Ancon. No fault can therefore be assumed in sending the 
Spartan to Ancon. Grâce & Co., on ehoosing Ancon, had at once con- 
tracted for the exclusive use, bo far as possible, of the mole, the three 
launches, and the small warehouse that were at Ancon, and whichf con- 
stituted the only facilities for discharging that existed there. They 
also sent at Once from Callao four launches, and chains, anchors, 
kedges, and tackle to establish suitable moorings for landing upon the 
beaoh such parts of the cargo as, not being dutiable, could be so 
landed. The discharge was not actually begun till the twentieth of 
April, and by the eighteenth of May, when Ancon was blockaded, only 
23 lighter loads, or about half the cargo, had been discharged. 

The évidence présents no little difficulty in determining whether ail 
reasonable diligence was used by the charterers' agents after the ar- 
rivai at Ancon. Grâce & Co. were not bound to employ every lighter 
they could obtain in the service of the Spartan alone. They were the 
agents of other vessels also; and they had vessels of theirown arriv- 
ing at about the same time as the Spartan, or a little later. They 
owed no greater duty to the Spartan than to others. The time dur- 
ing which the Spartan lay at Ancon, namely, from April 13th till May 
ISth, would bave been more than sufBcient to unload according to the 
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"customary dîspatch" of Callao or Arica, vîz., two lighter loads per 
day. At this rate, 20 actual working days would hâve suffieed. The 
discharge at Ancon was not begun till the twentieth of April, six days 
after the Spartan was in readiness to diseharge. The master testi- 
fies in gênerai terma that there were abundant means to complète thé 
discharge of thé Spartan before the eighteenth of May, when she was 
obliged to leave Ancon. But the acount of the matter given by Grâce 
& Co., and their représentatives, goes far towards exonerationg them 
from blamô, and towards showing that ail reasonable efforts were 
used for dispatch in the Spartan's discharge. 

Ancon was not previously a port of entry, but only made so upon 
the blockade of Callao. No similar cargoes had been previously dis- 
charged there. Its only facilities for discharge were an old narrow 
mole, with a railroad traek upon it leading tô a warehouse, the prop- 
erty of the railroad Company, some 300 yards back from the beaeh, 
and three old launches. Many sail-vessels came into Ancon after 
Callao was bloekaded. The vessels of the Pacific Steam Navigation 
Company also came in frequently, and always, when there, had the 
préférence in the use of the mole and of the three launches. Ail dnti- 
able goods had to go by way of the mole to the warehouse, used as a 
eustom-house; and after an additional lighter was provided by Grâce 
& Co. the discharge of such goods was liable to constant interruptions 
by the préférence given to the steamers in the use of the mole. Of 
the four lighters dispatched from Callao, two were shipwrecked, one 
captured, and thefourth arrivedon theeveningof April 20th. There 
were also surf days when no cargo could be landed either upon the 
beach or at the mole. Three gangs of laborers, of 15 men each, were 
sent by Grâce & Co. to Ancon, none being procurable there ; two of 
their own employés were there ail the time as superintendents; and, 
after the removal of the firm's ofSce to Lima in conséquence of the 
expected bombardment of Callao, one of the members of the firm 
came to Ancon, and gave ail his efforts to the speedy discharge of 
the Spartan, and of the other vessels in their charge. The gênerai 
testimony of many of the persons thus employed is that ail was done 
that could be done towards the speedy unloading of the Spartan ; 
and that no other vessel out of a dozen sailing vessels there at the 
same time was discharged with equal rapidity, save perhaps their 
own vessel, the Lillie Grâce. 

This testimony is mainly in gênerai terms. It was taken by dépo- 
sitions, and nearly four years after the transactions. No record is 
preserved of any of the détails of the daily difficulties, or of the daily 
work aoeomplished. On the part of the ship the testimony is equally 
gênerai ; save that the log states the days on which lighter loads were 
discharged, and the number. But that présents no record or récog- 
nition of any of the difficulties encountered, or of the causes of in- 
terruption. 
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From testimony of thïs character it is evîdently impossible to ar- 
rive at any very exact or satisfactory conclusion. Two ordinary lighter 
loads par day would constitute "customary dispatoh." If that rate 
could bave been continued every working day the Spartan would 
hâve been fully discharged at Ancon between April 20th and May 
18th. But the sharp conteiition for the possession of lighters to use 
in discharging is proved by one passage in the captain's testimony, 
where he says that he but once committed the criminal offense of cut- 
ting away from the steamer a lighter which he thought belonged ot 
right to the use of the Spartan. After May llth, when eight days' 
notice was given to neutrals to withdraw, the discharge was more 
rapid than before. During the six foUowing working days 10 lighter 
loads were discharged; during the 19 préviens working days, going 
baok to May 20th, only 13 lighter loads were discharged. On eight 
of thèse 19 days there was no discharge ; on only two days were two 
loads per day taken; on the rest one load only each day. No ex- 
planation of the much greater expédition after May llth is given. 
The pressure on the part of other vessels would naturally hâve been 
at least as great as before, and the embarrassments as numerous; 
for ail were, of course, anxious to discharge; and none, as it appears, 
were fully discharged at the expiration of the notice of blockade. 
From the entries in the log of the Spartan it would appear that there 
were but two days when there was much swell; on one of them one 
lighter load was discharged. The captain ealls the other a surf day. 
AU the other days are described as fine. The respondents say there 
were several surf days, but the number is not atated. Omitting two 
surf days and the holidays, the same rate of discharge before the 
Util as after would bave given a discharge of 38 loads at Ancon, in- 
stèad of 23, during ihe 22 working days between April 20th and May 
ISth. 

That Grâce & Co., between the eleventh of May and the eighteenth, 
did ail that could be done for quick dispatch may be inferred from the 
circumstance that on the 16th, which was Sunday, when the captain 
gave ail his crew liberty to go ashore. Grâce & Co. sent a full complé- 
ment of men to the Spartan, and discharged two loads of merchan- 
dise. The log states the discharge of aboat 46 full lighter loads in alL 
Thirty-eight loads would hâve been five-sixths of the cargo. Before 
the twentieth of April there were five fair working days after the Spar« 
tan got ready to discharge on the 13th ; but, considering that there 
were but three old launches altogether at Ancon before the 20th, witb 
three vessels, besides the steamers, contending, for them, and that one 
of the three launches was, in fact, sent to the Spartan, I do not thiuk 
there is sufificient to warrant the inference of any neglect of ordinary 
diligence by Grâce & Co. before the twentieth of May. They had 
done ail they could by contracting for the use of the facilities there; 
they alone had the use of the mole; they were necessarily busily em- 
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ployed in the removal of their office from Callao to Lima, in consé- 
quence of the blockade and threatened bombardment; and they sent 
clerks and launches from Callao with ail necessary appliances for dis- 
charging on the beach without delay, The launch which came from 
Callao arrived on the 20th, while the other launch was loading. After 
one of the firm was able to corne to Ancon in person, the discharge waa 
more rapid, probably from his being able to enforce their interests 
more energetically. After the twentieth of April, when the lighter 
sent from Callao arrived, I do not think the explanation given in gên- 
erai terms by the respondents accounts satisfaetorily for the whole of 
the delay up to the eleventh of May. The lumber was accessible at 
ail times ; it could be landed on the beach ; it was much in the way 
on board ship. Yet no lumber, as the log would intimate, was dis- 
charged until May 12th. On that day, and the tbree foUowing days, 
six loads of lumber were discharged, and considerably more remained, 
which embarrassed the ship at Chancay. No reason appears why 
lumber should not hâve been landed on the beach by the lighter owned 
by Grâce & Co., and sent for the Spartan's use, on the seven days fol- 
lowing, viz., April 23d, 26th, 28th, 30th, and May 3d, 4th, and 8th. 
I therefore hold them aceountable for the loss of thèse days. On the 
remaining eight days, besides surf days, on which, with one day's ex- 
ception, but one lighter load was discharged, I think the difficulties 
and embarrassments proved to exist must be aecepted as sufficient 
to exempt them from the charge of want of ordinary diligence. 

I am satisfied that thèse difficulties were sufficient to excuse Grâce 
& Co. from having the Spartan's discharge completed at Ancon. As 
stated above, the highest rate of discharge, viz., that after May 12th, 
would hâve reached but 38 lighter loads, if the same rate had been 
kept up from April 20th, while the cargo amounted to at least 46 
loads. And it is reasonable to suppose that the rate of discharge 
after May 12th, under the eight days' notice of blockade, was not 
merely that of reasonable diligence, but that of the greatest pressure 
they could apply to the work; of which the work on Sunday, the 16th, 
and their furnishing the ship with men, which Grâce & Co. were not 
bound to do, is signifioant évidence. Moreover, the language of the 
captain in his first formai protest as to the delay, viz., that of June 
15th, indicates the same resuit; for, although he therein claims that 
the cargo might ail hâve been discharged at Ancon, yet, in specifying 
what time was sufficient, he says : " The Spartan could hâve dis- 
charged her entire cargo in 80 working days." From the thirteenth 
of April, when the Spartan reached her anchorage, to the seventeenth 
of May, after which she was obliged ta get ready to leave, there were 
but 34 days; or, deducting Sundays and two surf days, 27 working 
days ail told; and from thèse should certainly be deducted two or 
three of the first few days after the Spartan's arrivai at Ancon, ow- 
ing to want of facilities there. The captain's estimate of 30 working 
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days îs evidently not basedon the "customarydispatch" of the coast; 
for that would not bave required more than 20 working days at most. 
It bas référence, therefore, to sach impediments as he had observed 
to exist at Ancon. I cannot bold the respondents accountable, there- 
fore, for ail the subséquent delay after leaving Ancon, on the ground 
that the discharge should bave been completed there; but charge 
them for seven days' demurrage at tbat place. 

When obliged to leave Ancon, the captain determined to go to 
Chancay, the next port to the north, upon bis own choice. Grâce 
& Co. afterwards acquiesced. It was not ordinarily a safe place for 
landing cargo on the beach, it was never before a port of entry, and 
there were even less facilities than at Ancon. There was an old 
mole, owned by an estate, used for shipping sugar-cane. Wbat facil- 
ities there were had been previously engaged by one Quesada, whom 
Grâce & Go., not at first, bat subsequently, employed to discharge 
the Spartan. The Lillie Grâce went there to complète her discharge, 
and towed witb her a launch for the purpose. The captain of tbe 
Spartan refused to tow a launch for the use of bis own vessel, as 
requested by Grâce & Co., and as he might hâve done, and thus 
bave saved the delay that at first oecurred there. Tbe request was 
a reasonable one; the refusai was unreasonable, and not in fulfill- 
ment of bis maritime obligation to do what he could for the common 
interest. There was no risk in the towage, for Grâce & Co. pro- 
posed that the towage should be done at tbeir own risk. The Spar- 
tan was ready to discharge at Chancay on the twenty-first of May. 
Four working days were lost before any agreement witb Quesada was 
arrived at for discharging the Spartan. Under the circumstances 
the loss of thèse days should be charged to the Spartan's refusai to 
tow a lighter along with her. The log shows many days witb a heavy 
swell that would make landing dangerous. One launch was beached 
and rendered unserviceable, and the cargo damaged. There were but 
two other fair days up to the eleventh of June, when the discharge 
was not going on, and wbich I regard as unexplained. On the eleventh 
of June a difïïculty arose because the agent of Grâce & Co. declined 
to take the lumber, but wanted other cargo, which the Spartan re- 
fused to deliver on account of want of enough ballast to keep the ves- 
sel from being top heavy. It is unnecessary to specify in détail the 
diffieulties which prevented the transshipment of the lumber at Chan- 
cay to other vessels, which Grâce & Co. endeavored to accomplish. I 
charge Grâce & Co. with the two days' delay at Chancay, above ref erred 
to, and with two other fair days after the difQculty about ballast. 
Grâce & Co. were not responsible for the lack of ballast. They did 
wbat they could to enable the vessel to get it. 

On the last day at Chancay, after the notice to leave, tbe Spartan 
took aboard more lumber from a German bark for Iquiqui, "our next 
port," as stated in the log. This port was not agreeable to the wishes 



M FEDISU.L BXPOBXEB* 

of Grâce A Co., who, having obtained the consent of ail the remaîn» 
ing cargo owners to receive their goods at Salaverry, two days' sail 
further north, desired the Spartan to proceed thither, and offered the 
captain £100 additional compensation to do so. The offcr was a lib- 
éral one. No sufficient reason is shown for declining it. The cap- 
tain, however, refuBed it, and proceeded southward, stopping at San 
Lorenzo and Huacho, where he met with long détentions, for whieh 
the respondents are not answerable; and he afterwards went to Arica, 
where, in Augiist, the bloekade had been raised. Considering the re- 
fusai to go to Salaverry, and the proof of military interférence and 
confusion that still prevailed at Arica, no allowance can be made for 
the short delays in the final discharge at Arica, and I find on the 
whole, therefore, that Grâce & Co. are chargeable with but nine days' 
delay, making $658.80, for which, with interest from August 25, 1880, 
and costs, the libelants are entitled to a decree. 
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MoHenbï and others v. New York, P. & 0. E. Co. and others. 

[Circuit Court, W. D. Pennsylvania. August 13, 1885.) 

1. Removal of Cause— Entry of Oiîdek That Bill bb Taken Pro Conpksso. 

Tlieentry by the prothonotaiyof the state court, beforepctition forremoval, 
of an oflicc ordev tlial the bill be takcn pro confessa as against two of several 
défendants, for want of a formai appearance by paper tiled, which order, un- 
der tbe rules, was not absolute, will net prevent a renioval of tbe suit by the 
défendants. 

2. Samb— Service on Aliens. 

The extraterritorial service of process upon alien défendants, who hâve not 
voluntarily appeared, is inettectual to bring them wilhin tbe jurisdiction of tbe 
court, 01' make them parties to the suit ; and the tact that thèse persons are 
naraed as défendants is no obstacle to its removal. 

3. Bame — Alien Plaintipps. 

Where alien plaintiffa expressly sue as a class for the benefit of the class, ail 
of whom, whether named or not, may avail themselveaof thedecree, if obtained, 
a citizen, member of tbe class, joined with them may be regarded as an unnec- 
essary atid formai party, whose joinder does not afEect the défendants' right of 
removal. 

4. Same — One of Several Plaiktipfs not Entitlbd to Hbliep. 

Wheru, on the face of the bill, it appears that one of a number of plaintifïs 
is not entitled to relief, and that the others are the real parties litigant, his prés- 
ence as a plaintif!' will not prevent a removal. 
6. Samb — Collusion— Jurisdiction. 

Upon the facts and ciroumstances hère disclosed, fteZcZ, that the citizen plain- 
tiff in this case had collusively joined with the alien plaintifïs to prevent a re- 
moval, and that such device would not deleat tbe jurisdiction of tbe circuit 
court. 

In Bquity. Sur motion on the part of the plaintiffs to remand the 
cause to the court of common pleas of Crawford county. 

(7. B. Braivley, W. R, Bole, and G. Heydrick, for motion. 

W. W. MacFarland, R. P. Ranney, Adams é RusseU,anà John J. 
Henderson, contra. 

Coram McKennan and Acheson, JJ. 

AcHESON, J. For the proper understanding of the reasons urged 
in support of the motion to remand this cause, and the grounds for 
our conclusions, a brief preliminary statement of facts is necessary. 
The Atlantic & Great Western Eailroad Company, a corporation or- 
ganized under the laws of the states of New York, Pennsylvania, and 
Ohio, having made default in the payment of interest on its mortgage 
bonds, forecloBure suits were commeneed in the year 1874, and a re- 
ceiver of the property of the company was appointed. According to 
the allégations of the bill of complaint in this case, the total bouded 
debt of that company at that time amounted to nearly $57,000,000; 
an enormous sum as compared with the property and means of the 
company, which was destitute of net earnings. At this juncture, the 
bondholders and other creditors and the shareholders of the com- 
pany entered into an agreement, embodied in a plan entitled "Ee- 
vised Officiai Scheme of Arrangement," for the organization of a new 
company, in which the nominal par value and the priorities of exist- 
v.25F,no.2 — 5 
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ing securîties and shares should be preserved; such new organiza- 
tion to be effected by a sale uûder the said foreelosure suits of the 
railroad of the said corporation, vcith its roUing stock, franchises, 
etc., and the purchase thereof through reorgaaization trustées named 
in the said scheme. The basis of the scheme was that the admin- 
istration of the company should be brought under the direct super- 
vision of the bondholders, who should hâve "full control over the ex- 
penditure and policy of the company." To this end it was provided 
that the shares of the reconstructed company should be deposited in 
trust, and the right to vote thereon be exercised by five trustées elected 
annually, at a meeting ealled for the purpose, three to be chosen by 
a majority in value of the first mortgage bondholders, one by a ma- 
jority in value of the second mortgage bondholders, and one by a 
majority in value of the leased line's bondholders ; this voting trust 
to continue until the third mortgage bondholders should reeelye 7 
per centum interest in cash during three years, certificates in excbange 
for and representing the deposited shares, and entitled to dividends 
when declared, to be issued by the trustées. 

In pursuance of this agreement, and for the carrying out of the 
scheme, the reorganizafcion trustées procured decrees to be entered 
in the foreelosure suits, and a sale thereunder to be made of the said 
railroad, etc., and caused a new corporation, ealled "The New York, 
Pennsylvania & Ohio Railroad Company, " to be created and organized 
under the laws of the states of Pennsylvania and Ohio, which new 
company, early in the year 1880, became invested with the said rail- 
road, and the franchises, etc., which had formerly belonged to the 
Atlantic & Great Western Railroad Company. 

The présent suit grows out of and bas relation to the said reorgan- 
ization trust; ànd, so far as the bill concerna matters capable of ju- 
dicial redress, the substantial grouud of complaint therein set forth 
is that the reorganiîiation trustées bave acted and are acting, (as is 
claimed,) in respect to the issue and disposition of the new mortgage 
bonds, eontrary to and in violation of the terms of the "Revised Of- 
ficiai Scheme of Arrangement," and the substantial relief sought is 
against the trustées. 

The plaintiffs, who are four in number, are ail aliens, exeept John 
Bellangee Cox, who is a citizen of Pennsylvania. The alien plain- 
tiffs are severally holders of certificates given by the reorganiza- 
tion trustées, in exchange for bonds of the Atlantic & Great Western 
Railroad Company, which entitle them to reçoive from the trustées 
a like number of bonds, of the like classes, of the défendant com- 
pany; and one of the alien plaintiffs, viz., James McHenry, is also 
the holder of certificates to a very large amount given by the trus- 
tées, representing shares of the stock of the old company deposited 
with the trustées. The plaintiff Cox is the holder of a scrip certifi- 
cate (by its terms available to bearer) issued by said trustées, repre- 
senting and given in exchange for 100 shares of the common capital 
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stock of the Atlantic & Great Western Eailroad Company, of the 
nominal par value of $50 a share, deposited with the trustées. 

The défendants are the New York, Pennsylvania & Ohio Eailroad 
Company; Jarvis M. Adams and others, the direetors of said Com- 
pany, who are ail citizens of New York or Ohio, except George Boyce, 
who is a citizen of Pennsylvania; and Charles E. Lewis, George Eal- 
four, and J. Lockington Bâtes, reorganization and voting trustées un- 
der said scheme, and H. G. Eaikes, a voting trustée, ail of whom are 
aliéna. 

1. We are asked to remand this suit to the court of common pleas, 
because, before the filing of the pétitions for its removal therefrom, the 
bill had been taken pro confessa as against the New York, Pennsyl- 
vania & Ohio Eailroad Company and George Boyce, for want of an 
appearance. Such a pro confessa office order, the record shows, was 
entered by the prothonotary, by the plaintiffs' direction, on July 11, 
1885, in default of a formai appearance by paper filed, notwithstand- 
ing the railroad company by its counsel had previously, on June 23d, 
made a motion in the cause, which was granted and entered of rec- 
ord, adjourning the hearing upon a motion for a preliminary injunc- 
tion until the sixteenth of July, The order of July 11, 1885, how- 
ever, was against two of the défendants only, and as to them it is 
not an absolute order, and much less is it a final decree. Equity 
rules 29 and 30. 

There has been no trial of this cause, (Insurance Co. v. Dunn, 19 
Wall. 214; Hess v. Reynolds, 113 U. S. 73; S. C. 5 Sup. Ct. Eep. 
377,) nor anything having the semblance of a trial. AU the orders 
in the state court were made ex parte and without notice to the de- 
fendants, and they are essentially of an interlocutory nature. 

2. The right of removal is denied, because three of the plaintiffs 
and four of the défendants are aliens and on opposite sides of the 
controversy. The alien défendants, however, hâve not been lawfully 
served with process; nor bave they voluntarily appeared. It is, in- 
deed, true that, pursuant to an order of the court of common pleas. 
claimed to be authorized by the Pennsylvania act of April 6, 1859, 
(P. L. 387,) process has been served on those défendants in England, 
where they réside. But, clearly, such extraterritorial service wap 
ineffectuai to bring them within the jurisdiction of the court or make 
them parties to the suit, (Pennoyer v. Neff, 95 U. S. 7lé;) and the 
fact that thèse persons are named as défendants is no obstacle to a 
removal of the suit. Ex parte Girard, 3 Wall. Jr. 263. 

3. It is claimed that this court is without jurisdiction of the suit 
by reason of the citizenship of John Bellangee Cox. Is this so ? Il 
cannot be doubted that there is in this suit a controversy between 
citizens of a state and foreign citizens, and the question is, does the 
présence of Cox as a plaintiff prevent a removal ? Our conclusion is 
that it does not, for several reasons. 

In the first place, this rule, we think, may be extracted from the 
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cases that, although one may be a proper party, yet, if he is not an in- 
dispensable party, he may be treated as a nominal or formai party, 
and therefore as not standing in the way of a removal. Edgerton 
V. Gilpin, 3 Woods, 277; Barney v. Latham, 103 Q. S. 214; Bacon 
V. Rives, 106 U. S. 99; S. G. 1 Sup. Ct. Kep. 3. Now, in this case, 
the plaintiffs, as they hâve the right to do, (Story, Eq. PL § 97,) 
sue as a class for the benefit of a class, ail of whom, whether named 
as plaintiffs or not, may avail themselves of the benefit of the deeree, 
if obtained. The bill expressly déclares that the "plaintiffs bring 
this action as well for the benefit of ail holders of such eertifieates 
who may see fit to avail themselves hereof as for themselves." In 
view, then, of the character of the suit, it is plain that Cox is not an 
indispensable party, for his joinder was vpholly unnecessary, and the 
suit can proceed as well without as with him; and henee he may well 
be considered as a formai und unnecessary party, whose joinder does 
not affect the jurisdiction of the court. Edgerton v. Gilpin, supra; 
Deford v. Mehaffy, 14 Fed. Rep. 181. 

In the second place, we are of opinion that upon the face of the bill 
John Bellangee Cox is not entitled to any relief, and bas no right to 
maintain the suit. His assumption that he bas a right to call for the 
issue directly to him of 100 shares of the défendant eompany's stock 
is altogether unwarranted. What he is entitled to is a new certifi- 
cate to be issued to him by the trustées agreeably to clause 7 of the 
"scheme of arrangement," and this it does not appear he has ever 
asked for. It is a f undamental provision of the reorganization scheme 
that the expenditure, policy, and gênerai administration of the reor- 
ganized company shall be controlled by the bondholders by the exer- 
cise of the voting power inhérent in the stock, through the agency of 
voting trustées, to be chosen by the bondholders in the manner pre- 
scribed bythe seventh clause of the scheme and already mentionedin 
this opinion. To effectuate this purpose and secure the other contem- 
plated objects, the tenth clause of the "schedules" invests the reor- 
ganization trustées with the largest discretionary powers, which, we 
think, are quite suffîcient to justify the disposition and use that has 
been made of the stock of the new company. It cornes, therefore, to 
this : that the substantial controversy disclosed by the bill relates to 
-the trust for the bondholders, and touches their rights inter se and 
the duties of the trustées to the complaining bondholders, and we do 
not see that Cox has any footing upon which to stand with the latter 
as a plaintiff hère. 

In cases arising under the removal statutes, it is always allowable 
to look into the record and see what the subject-matter of the contro- 
versy really is, and, discarding mère appearances, ascertain who are 
the actual litigants. Woud v. Davis, 18 How. 467 ; Barney v. Latham, 
supra. 

Finally, the évidence before us, we think, justifies the charge made 
in one of the pétitions for removal that Cox became a party plaintiff 
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collusîvely, and for the mère purpose of defeating a removal. The 
bill, which, however, is not verified by oath or affirmation, does, 
indeed, allège that Cox was the owner of 100 shares of the common 
stock of the Atlantic & Great Western Kailroad Company. But, in 
his afSdavit filed in this court, he does not prétend that he ever was 
a stockholder in that company, and he now simply claims to be the 
holder of a scrip certificate (a copy of which he attaches to his affi- 
davit) issued by the reorganization trustées. That certificate does 
not purport to hâve been issued to Cox. He is, it seems, the brother- 
in-law of James McHenry, the principal plaintiff and promoter of 
this suit. In his affidavit, to meet the charge of collusion, it was in- 
cumbent on him to state when he became the holder of this certifi- 
cate ; but upon this point he préserves a condemning silence, content- 
ing himself with saying that "for a long time" prior to the filing of 
this bill he was a honafide shareholder of the défendant company." 
It is évident from the bill itself and otherwise that his scrip certifi- 
cate is worthless, and never had any pecuniary value. Whatever 
Cox's rights may be, they are distinct and separate from those of the 
other plaintifïs, and, as we hâve seen, he has no interest in the trust 
for the bondholders, which, undoubtedly, is the substantial subject- 
matter of the bill. Under ail the circumstances, then, we feel quite 
justified in regarding the joinder of Cox as a plaintiff as one of those 
"devices" to destroy the right of parties to remove their causes into 
the fédéral courts which Mr. Justice Miller, in Arapahoe Co. v. Kan- 
sas Pac. Ry. Co., é Dill. 283, so pointedly condemned. 

4. The fourth reason assigned in support of the motion to remand 
is founded upon a misapprehension. The pétitions for removal were 
presented to the président judge of the common pleas court, who ap- 
proved the bonds, but declined making any further order. 

5. Touching the fifth reason, we need only say that ail the défend- 
ants over whom the court had jurisdietion did join in one of the re- 
moval pétitions. 

The motion to remand the suit must be denied; and it is so ordered. 



Central Trust Co. and another v. Wabash, St. L. & P. Et. Co. 

and others.* 

{Circuit Court, E. D. Missouri. September 30, 1885.) 
RaiIiRoad Mortgagks — Payment op Expbnses of Negotiationb betwben Bond- 

HOLDEliS POK THE PCJRPOSE OF EPPECTING AN AdVANTAGBOUS SaLE AKD Re- 
ORGANIZATION. 

Where, wliile a railroad was in the hanrts of a receiver appointée) in foreclost- 
ure proceedings instituted by bondholders, the différent classes of bondhold- 

' Eepovted by Benj. F. Eex, Esq., of the St. Louis bar. 
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ers entered into negotiations with each other, having for their object the sale 
of the road to the best advantage under the final deoree, and its purchase bv 
them, and the reorganization of the raiiroad company, and certain nucessary 
expenses for advertising, etc., were incurred in the course of the negotiations, 
and an ordorof the court on the receiver to paysaid expenses vvas asked by the 
trustées under a gênerai mortgage ; but it appeared that there was no surplus 
in the receiver's hands, and that it was not certain that the negotiations vvould 
hâve any advantageous resuit : Iield, that the order must be denied. 

In Equity. 

Pétition of the Central Trust Company and James Cheney, trustées 
under the gênerai mortgage of the Wabash, St. Louis & Pacific Eail- 
■way Company, asking for an order on the receivers to pay the ex- 
penses of certain negotiations between the gênerai mortgage and col- 
latéral trust bondholders of said railway company, having for their 
object the sale of the mortgaged property to the best advantage when 
the final decree of sale is made, and a reorganization of said com- 
pany. The negotiations hâve resulted in an agreement which has 
been signed or assented to by holders of gênerai mortgage bonds 
amounting to nearly $8,000,000, and by the holders of substantially 
ail of the collatéral bonds, and the expenses in question hâve been 
incurred by a purchasing committee named in the agreement for ad- 
vertising and printing, and for engraving certificates to be delivered 
to the bondholders who are parties to the agreement. 

IVells é Blodgett, for receivers. 

Butler, Stillman à Hubbard, for petitioners. 

Bkewee, J., (orally.) The pétition of the Central Trust Company 
in the Wabash Bailroad Case for an order on the receivers to pay the 
expenses of certain negotiations, and of the préparation of certain 
certificates, etc., is denied. I doubt not that if this arrangement, 
which is contemplated, shall be carried out, and the sale and purchase 
made in pursuance thereof, thèse expenses -will be a proper charge 
against the property, and to be paid out of the proceeds of the sale. 
If there was any surplus money in the hands of the receivers, perhaps 
there would be no impropriety in advancing the money for them ; but 
as there is no surplus money, and as, also, there is no absolute cer- 
tainty that thèse negotiations will be carried into effect and the sale 
and purchase made in pursuance thereof, I do not think it proper for 
us at présent to make the order requested. 
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Clapp ». NoRDMEYER and others.* 
\Oircuit Court, E. D. Missouri. Oct-ober 1, 1885.) 

1, ASSIONMBNT FOR BBSTEPIT OF CnBDITORS — PoWPJB TO OHALLENGB PKBVIOUS 

Dispositions op Piiopbrty. 

Where a debtor makes a gênerai assignment for the benefit of hia creditors, 
the assignée cannot challenge any previous disposition of his assignor's prop- 
erty uuiess expressly authorized by statute. 
% Same— Rev. St. Mo. } 354 — Confession of Judgmbnt — Pbefkkencb. 

Wheie a firm who knew they were insolvent, wlth a view of making a total 
disposition of their assets, and applylng thera to the payraent of certain cred- 
itors to the exclusion of others, and, in pursuance of a scherae entered into be- 
tween them and the creditors they desired to prefer, confessed judgment in 
favor of such creditors and had judgment entered against them for the amounts 
due and exécutions issued and levied on ail of their assets, and thereafter, but 
on the same day, made a gênerai assignment, subject to sald judgments and 
exécutions, of ail their property, aud the flrm's assets were sold under said exe- 
cutions,and ail the proceeds paid bythe sherill into the hands of A., theattor- 
ney of the judgment creditors, hdd, that said confessions of judgment and 
said gênerai assignment are to be regarded as part of one instrument, and as 
together making one voluntary assignment for the beneflt of creditors within 
the meaning of Rev. St. Mo. § 354, and that A. holds the proceeds of said sale 
for the beneflt of ail the creditors of said firm. 

In Equity. Creditors' bill. Demurrer to bill. 

Tbe bill states that the firm of Nordmeyer & Schoen, the debtorB 
referred to in the opinion of the court, were, on January 30, 1885, 
utterly insolvent ; that they owed more than $5,000 ; that their assets 
did net amount to more than half that sum, and that they had no 
individual assets ; that, knowing they could not further prosecute their 
business and had not assets sufficient to pay ail of their just debts 
in full, they determined to stop business and dispose of ail of their 
assets to a part of their creditors ; that, for the purpose of evading 
thé statute of this state, to-wit, section 354, Eev. St. 1879, and to 
prefer the debts of the creditors whom they desired to pay to the ex- 
clusion of the complainants and other just creditors, said firm and 
the creditors whom they desired to prefer concocted a scheme by which 
said firm should confess judgments in favor of such creditors for the 
amounts due them, and hâve exécutions issued thereon forthwith, 
and ail of their assets at once levied upon thereunder, and immedi- 
ately thereafter, as a part of the same gênerai scheme for the disposi- 
tion of ail of their assets as aforesaid, make a voluntary assignment in 
form, subject to said judgments and exécutions, to one Drabelle as as- 
signée ; that, in pursuance of said fraudulent scheme, said firm on said 
thirtieth of January, 1885, confessed judgments in favor of the credit- 
ors who were parties to the arrangement, and had judgments entered 
against them and exécutions issued thereon at once, and levied on ail of 
their assets, and as soon as the sherifif had taken possession of their 
assets, they, on the same day, as a part of said scheme, made an as- 

'Eeported by Benj. F. Eex, Esq., of the St. Louis bar. 
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fiignment of ail their assets as agreed on, for the benefit of ail of their 
creditors to said Drabelle, and said assignée immediately took posses- 
sion of said assets, subject to the sheriff 's possession ; and that there- 
after the property levied on was sold under said exécutions, and the 
proceeds paid to John D. Johnson as agent and attorney of the judg- 
ment creditors. 

The section of the Missouri statutes above referred to is as follows : 
"Every voluntary assignment of lands, tenements, goods, clmttels, effects, 
and crédits, inade by a debtor to any person in trust for his creditors, shall 
be for the benefit of ail the creditors of the assigner, in proportion to their 
respective claims, and every such assignment shall be provedoracknowledged 
and certifled and recorded in the same manner as is prescribed by law in cases 
vt'herein real estate is conveyed." 

Farish é Jones, for complainant. 

J. D. Johnson, for défendants, 

Brkwer, s., (prally.) This is a creditors' bilL It allèges that the 
debtors, on January 30, 1885, being indebted to complainants and di- 
vers other parties, confessed judgoients in favor of other creditors. 
On the same day exécutions were issued on those judgments and lev- 
ied on the property of the debtors. Thereafter, and on the same day, 
a gênerai assignment was made by the debtors. The Mil allèges that 
both the confession and the assignment were part and parcel of the 
same scheme, and made by the debtors conscious of their insolvency, 
and with a view of making a total disposition of their property, It 
allèges further that, after the sales under thèse exécutions, the pro- 
ceeds passed into the hands of one of the défendants, whom the com- 
plainants seek to charge as trustée. 

As will be seen, this brings the case very clearly within the prinei- 
ple of the cases of Clapp v. Dittman ^ and Perry v. Corhy,^ decided a 
few months ago. In those cases I felt constrained to follow the rul- 
ing which had been laid down by my predecessor, at the same time 
saying that I did not believe that the ruling was right, The question 
was subsequently presented to Mr. Justice Miller, presiding justice of 
this circuit, and he agreed with my predecessor, Of course, that set- 
tles the law in this circuit, so far as this court is concerned, until 
either the suprême court of the state or the suprême court of the 
United States rule differently, and I am happy to say that in the 
Western district of this state a case was decided at the spring term 
involving this question, which has been taken to the suprême court 
for its ruling. The principle laid down in the cases referred to was 
that where a debtor, being insolvent, by any instrument disposes of 
ail his property, such instrument must be treated as tantamount to 
a voluntary assignment for the benefit of his creditors, and ail share 
alike in the proceeds of the property conveyed. As I said then, and 
say now, I do not believe this is the right construction of the statutes 
of this state. Your suprême court has held that a debtor may pre- 

12 Ped. Rep. 15. 'Id. 737. 
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fer one creditor to another. That right existed at common law. It 
is part of the^us disponendî that folio ws from the ownershipof prop- 
erty, and, except as expressly limited by statute, ought always to be 
recognized. I do not tliink the législature of this state has attempted 
to restrict that right except in what are technically voluntary assign- 
ments. This case is a little stronger than those cited, because the 
bill allèges that the confession and the assignaient were part and 
parcel of the same transaction, ail done on the same day, ail done by 
a debtor consciously insolvent, with the purpose of disposing of ail of 
his property. So they may fairly be regarded as parts of one instru- 
ment, and as together making one voluntary assignaient for the ben- 
efit of creditors, and in which ail the creditors are entitled to share 
alike. 

It is further urged in support of this demurrer that ample reraedy 
is at law and in the state courts, through the assignée, and under' 
the provisions of the assignment statute. I think not. The assignée' 
takes that which the assigner gives him, — no more, no less. Unless, 
expressly authorized by statute, as he was in the bankrupt act, as 
he is in some states, though not in this, he may not challenge any 
conveyance or disposition of the property by his assigner. He does 
not represent the creditors. He is the vohmtarilyappointed agent, 
of the assignor to take the property put in his hands and dispose of 
it. So he cannot say: "My assignor has fraudulently disposed of 
property; he has given it away ; he has done something to wrong the 
creditors;" because that is none of his business. Any one who 
feels any interest in this question will find, in a récent décision of 
Judge Shiras, reported in one of the late volumes of the Eeporter, 
a full discussion thereof. Sandwich Manuf'g Co. v. Wright, 22 Fed. 
Eep. 631.^ The assignée cannot challenge thèse confessions. He 
cannot say they were fraudulent. He cannot reeover the property, 
and no remedy is afforded under the assignment act to creditors. 
Their only remedy is in a court of equity. 

The demurrer will be overruled, and leave given to answer by 
November rules. 



Ex parte Koehler, Eeceiver, etc. 
{Gireuit Court, D. Oregon. Ootober 8, 1885.) 

. DlSCRTMINATrON BT RAILWAY CORPOUATrON. 

Notwithstanding the Hoult act, a railway corporation may charge less for a 
long haul than a short one in the same direction, when the rate for the long 
haul is caused i)y other Unes of transportation competing for business at the 
point from whence the long haul is made ; and where the road of such corpo- 
ration forms a part of a line of transportation consisting largely of water car- 

'Sèe, also, Rumsey v. Town, 20 Fed. Eep. 558. 
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riage between two principal points, tlie rate may be made so as to enable it to 
compete with another road tliat constitutes a part of anotherline of waterand 
railway transportation between the same points. 
2. Pkoviso to Section 2 op the Hoult Aot. 

Under tliis proviso, whicli exocpts from the opération of the act "goods in- 
tended in good faith to be shipped to points beyond the limits of the atate," 
wheat intended by the shipper to be sent directly to San Francisco, or other 
pQÎnts beyond the liraits of the state, via Portland, may becarried on the O. & 
C. road from Coryallis to the latter place withont référence to said act. 

Pétition for Instruction under the Hoult Act. 

John W. Whalley, for the receiver. 

Wallis Nash, for the Oregon Pacific Ry. Go. 

DBiDY, J. By section 4 of the act of February 20, 1885, it is de- 
clared unlawful for any person engaged in the transportation of prop- 
erty by railway in this state to charge or receive any greater com- 
pensation for a short haul than a longer one in the same direction. 
Sess. Laws, 39. On April 23d, Mr. Koehler, the receiver of the road 
of the Oregon & California Eailway Company, presented a pétition 
to this court asking for instructions concerning his right and duty, 
as such receiver, under the provisions of said act, whereupon said 
receiver was instructed, among other things, as folio ws : 

"To charge no more for the transportation of goods than the maximum al- 
lowed by the aot, nor no more for a short haul than a long one in the same 
direction, except to and from points where the rate obtainable is afEected by 
water transportation, in which case he may carry at as low a rate as the water- 
craft do, without référence to the length of the haul." Ex parte Koehler, 23 
Fed. Rep. 529. 

And now said receiver asks for further instructions under said sec- 
tion 4 on a state of facts which bave arisen since that date. From 
the présent pétition it appears that the Oregon Pacific, Eailway Com- 
pany bas lately completed a road from Yaquina bay to Corvallis, and 
is now engaged in the transportation of freight and passengers thereon 
between said points; that in connection therewith an océan steamer 
is run between Yaquina bay and San Francisco, "thus forming a line 
of transportation from Corvallis, in the center of the Wallamet valley, 
to San Francisco," making Corvallis a competing point for railway 
and océan transportation of goods exported from or imported into the 
state; and that this fact necessarily affects the rateof transportation 
obtainable at other points capable of being reached by water-craft 
from Corvallis. 

By leave of the court, the counsel for the Oregon Pacific was heard 
on the pétition in opposition to counsel for the receiver. 

It does not appear as distinctly from the pétition as it should, but 
it was admitted on the argument by counsel, that the Oregon Pacific 
is carrying wheat from Corvallis to Yaquina bay, a distance of 72 
miles, for $2.60 per ton, from whence it is carried by steamer to San 
Francisco for $1.90 per ton, or $4.50 over the whole route; whilethe 
receiver is carrying it on the road of the Oregon & California Com- 
pany, from Corvallis to Portland, a distance of 98 miles, for $3.20 a 
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ton, from whence it is carried by steamer to San Francisco for $2.50 
per ton, or $5.70 over the -wliole route. From this it appears that 
there is in fact a compétition between thèse two roads, at Corvallis, 
for the transportation of Oregon wheat destined to San Francisco.; 
the one being an important part of the route via Yaquina bay, and the 
other via the Columbia river. The océan and railway transportation 
via Yaquina bay appear to be under one management, and are prob- 
ably one in interest. The water transportation via the Columbia 
river route is merely a Connecting link with the Oregon & California 
road, and the management and ownership of eaeh is separate and dis- 
tinct from that of the other. It foUows that the managers of 'the 
Yaquina bay route, by making a rate to San Francisco less than the 
one by the Columbia river, whether the réduction be on the railway 
or océan part of such route, or both, may prevent the Oregon & Cali- 
fornia road from carrying any wheat from Corvallis that is destined 
to San Francisco, unless the latter is allowed to compote for the same 
by making a rate between Corvallis and Portland which will at least 
equalize the cost of transportation by the two routes. Of course the 
Oregon Pacific bas no right to object to this, and the public, who are 
interested in or dépendent upon Corvallis as a shipping point for the 
export of wheat, cannot be injured by it, but may be benefited. 

The only objection that can be made to this réduction of rate from 
Corvallis to Portland is that it would be in conflict with the provision 
of the "Hoult act" concerning short and long hauls, unless the rate 
is correspondingly reduced at ail points between thèse two places, 
which is not intended. In Ex parte Koehler, supra, 1 held that while 
the state h ad "the power to prevent a railway from discriminating be- 
tween persons and places, for the sake of putting one up and another 
down, or for any reason other than the real exigencies of its business," 
it could not prevent discrimination between places, when it is the re- 
suit of compétition with other lines or means of transportation, and 
practically thereby deprive a railway company of the right to do busi- 
ness, and render its property comparatively valueless. This ruling 
governs this case. The Oregon Pacific, by means of its connection 
with the océan steamer between Yaquina and San Francisco, is com- 
peting at Corvallis with the Oregon and California road for the car- 
rying of wheat to San Francisco, and the receiver of the latter must 
be allowed to make a rate between Corvallis and Portland that wrill 
enable it to secure what it can of the business. 

The receiver also asks for instructions under the proviso in section 
2 of the act which reads as follows : "The provisions of this act shall 
not apply to goods intended in good faith to be shipped to points be- 
yond the limits of this state." At the passage of this act there was 
no railway running out of the state except that of the Oregon Eail- 
way & Navigation Company. And such is still the case. The only 
reason on which the proviso could hâve been adopted is that in the 
carriage of goods out of and beyond the state no injury or ineonv«n- 
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ience ean resuit to places within it, by reason of a less rate for a 
longhaul than a short dne in the same direction. Besides, the trans- 
portation of goods to a point without the state is interstate com- 
merce, and beyond the power of the state to regulate. And it ean 
rnake no différence in principle or resuit that the goods so shipped 
are carried ôver différent lines of transportation within the state be- 
fore passing beyond its limita. It is the intent or purpose of the 
shipper concerning the destination of the goods at the time of ship- 
ment that détermines the question whefcher they are within the ex- 
ception or not. Whether the road upon which they are first placed 
is an interstate one or not is immaterial. Any road which leads be- 
yond the limita of the state, or forms a link in a line of extra-state 
transportation, upon which goods are shipped with intent to trans- 
port them beyond the limits of the state, is so far exempt by the pro- 
viso from the opération of the act. Pacific Coast S, S. Co. v. Rail- 
road ComWs, 9 Sawy. 253 ; S. C. 18 Fed. Eep. 10; The Daniel Bail, 
10 Wall. 557. The question in each case is one of fact, and must 
be determined by its own circumstances. The receiver is therefore 
instructed that in hauling wheat or other property from Corvallis, or 
other points on his road, that is en route for San Francisco, or other 
point beyond the limits of the state, lie may make a rate therefor 
without référence to the act. ' 



Laird ». Mayou of De Sotc* 

{Circuit Court, E. D. Missouri. September 30, 1885.) 

Mandamus — Fbdekaii Coubts should Conform to Statb Pbacticb in Issn- 

ING. 

A fédéral court should not issue a mandamus ordering the mayor of a city to 
coHect a' tax for the pa3-ment of a judgment agalnst the city, without an exécu- 
tion having flrst heen issued and returned unsatisfied in whole or in part, where 
the statutes of the state in which the court is lield only permit a mandamus to 
be issued by state courts after an exécution haa been so returned. 

Motion to quash an alternative writ of mandamus ordering the col- 
lection of a tax to pay an exécution. The section of the Eevised 
Statutes of Missouri referred to below is as foUows : 

"Whenever an exécution, issued out of any court of record in this state 
against any incorporated town or city, shall be returned unsatisfied in whole 
or part for want of property whereon to levy, such court, at the return terni, 
or any subséquent term thereof, may, by writ of mandamus, order and com- 
pel the chiel ofïicer, trustées, council, and ail other proper offlcers of such city 
or town, to levy, assess, and coUect a spécial tax to pay such exécution and 
ail costs: provided, the rate of taxation so ordered to be levied and assessed 
shnll in no case exceed the rate prescribed by its charter." 

'Keported by Benj. F. Eex, Eaq., of theSt. Louis bar. 
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Mills é Flitcraft, for plaintiff. 

Dyer, Lee é EÎlis, for défendant. 

Bebwer, J., {orally.) lu this case a judginent was rendered against 
the défendant, an incorporated oity, upon certain municipal obliga- 
tions. An alternative writ was issued without a prior exécution. The 
statutes of Missouri provide that if an exécution be issued against an 
incorporated city and be returned unsatisfied, then a writ of man- 
damus may go. 1 Eev. St. § 2415. I understand that the practice 
in this court bas conformed to the provisions of this statute. It 
should 80 conform. No right of the judgment créditer is lost; ail 
that results is a slight delay. And the acts of congress indicate the 
propriety, if not the duty, of conformity. Desty, Fed. Proc. § 914; 
U. S. v. Keokuk, 6 Wall. 514; Moran v. City of Elizabeth, 9 Fed. 
Eep. 72. Hence the writ was prematurely issued, and the motion to 
quash will be sustained. 



ira re Chow Goo Pooi on Hàbeas Corpus, 
(Oircuit Court, D. California. Jaiiuary 26, 1884.) 

1. Chtnesb Kbstbiction Act — Détention op Chinambn — Habeas Cokpus. 

Where a (Jhinese person is deiained on board of a ship and refused the right 
to land, whetlier by the authority of ihe master in pursuance of the provisions 
of the Cbinese restriction act, or by tlie refusai of tlie collector to grant Mm 
permission to land, be is rcstrained of liis liberty under or by color of the au- 
thority of tlie United States, and be is entitled as of common right to sue out 
a writ of hiibeas corpus that the legality of his détention and restraint may be 
passed upon by the court. 

2. Bame — Production of Bodt in Court— Custodï — Détention op Ship. 

When his body is produced in court in obédience to the writ, the control of 
his person remains with the court, and be may be commitled to the custody 
of the marshal, or be held to bail to await the décision of the court ; and if on 
investigation the court should be of opinion tliat he had no right to land, it is 
ils duty to rem.md him to the custody from which he was taken, if the ship be 
in port and about Jo return to the country from which he came ; but the court 
has no right, nor color of right, to detain the ship. 

3. Samb — Right to Jukt Trial. 

A Chinaman thus brouglit before the court has no right to a trial by jury in 
the investigation bufore the " justice, judge, or commissioner " to ascertain and 
find out wiiether he is unlawf ully witliin the United Btates. 

4. Samb — Kemanding Chinaman to Custody — Duty of Court. 

Where the "justice, judge, or commissioner" finds that the petitioner is a 
Chinese laborer, prohibited by law from landing or from being or remaining in 
the United States, aud, if the ship were in port, and about to return to China, 
would remahd him to Ihe ship to be carried to the country from whenoe he 
came, such a flnding amounts to a flnding in ett'ect that he is unlawfullyin the 
United States, and the court should order him to be remanded by the marshal 
to the custody from which he was talten, and when the marslial returns that 
the ship has sailed,a8upplemental order may be passed committing him to the 
custody of the marshal to be held for a leasonable time to await the direction 
of the président, 
ft. Samb — Okdbb of Président A8 to Removal. 

The order of the président may be either gênerai or spécial. It may be re- 
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trospective and prospective, and, inasmuch as the law imposes on liim the duty 
of causing the person to be removed to the country whence he came after he 
shall hâve been found to be unlawfully hère by a "justice, judge, or commis- 
sioner," but gives him no power to revise that judgment, and apparently con- 
fers on him no discrétion in the matter, he may, by a gênerai order, directed 
to the marshal, (or perhaps to the collector,) direct that ail persons who shall 
thus hâve been found to be unlawfully hère sliaJl be removed. and he may in- 
struct that offlcer to procure them tickets and elîeoluate their removal ; and if 
there be any difficulty from the vfant of appropriation or means at his com- 
mand in fuïfllling that duty imposed on him by law, it is for congress to re- 
move it. 

On Habeas Corpus. 

S. G. Hilborn, U. S. Atty., and Carroll Cook, Asst. U. S. Atty., 
for the United States. 

T. D. Riordan, for défendant. 

Before Sawyeb, Hoffman, and Sabin, JJ. 

HoFFMAN, J. By permission of my associâtes, I proceed to deliver 
the opinion of the court on the questions that were argued and sub- 
mitted on last Saturday. The principal questions which are pre- 
sented for our détermination are probably the most important that 
can arise under this law. On the solution to be given to them will 
dépend, not merely the mode oî procédure to be adopted, but whether 
the terms of the law are such that its obvions object can be carried 
into practical effect. But, before proceeding to discuss them, there 
are some preliminary questions that bave been raised which, though 
their solution is not difQcult, yet we hâve thought it best that they 
should now be passed upon by this court, and by the unanimous opin- 
ion of ail the judges be set at rest 80 far as any further discussion of 
them in this court or the district court is concerned. 

We are unanimously of opinion that when a Chinese person is de- 
tained on board of a ship and refused the rigbt to land, whether by 
the authority of the master in pursuance of the provisions of the 
Chinese restriction act, or by the refusai of the collector to grant him 
permission to land, he is restrained of his liberty under or by color 
of the authority of the United States, and that he is entitled as of 
common rigbt to sue out a writ of habeas corpus, that the legality of 
his détention and restraint may be passed upon by the court. When 
his body, in obédience to the writ, is produced in court, we are also of 
opinion that the control of his person remains with the court, and 
that he may be committed to the custody of the marshal, or be held 
to bail to await the décision of the court. If, on the investigation, 
the court should be of the opinion that he had no right to land, it is 
its duty to remand him to the custody from which he was taken, if 
the ship be in port, and about to return to the country from whence 
he came. 

We are also of opinion that the court bas no right, nor color of right, 
to detain the ship. The statute confers on us no such power, and in 
that respect it dilïers from the statute which relates to cases of pros- 
titutes, or supposed prôstitutes, arriving from foreign ports. Not 
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only hâve we no power to inflict this great wrong on tlie owner of fche 
ship, but the exercise of it would be in the highest degree inexpedient 
and oppressive. It would be vexatious to detain a ship for one or 
two or three months, while the numerous investigations witb regard 
to the right of her passengers to land are in progress. It would in- 
terrupt our trade and intercourse with China. It would disturb the 
postal service, and it would do a wrong to the owner of the ship whose 
master may bave, in good faith, brought passengers hère, who pre- 
sented to him certificates wbioh, by the law itself, are prima facie 
évidence of the holder's right to land. To detain, therefore, the ship, 
rotting at the wharves for months, would be as unjustifiable an in- 
jury and injustice to the owners as, in our opinion, it would be un- 
warranted by law. 

I now corne to the more important and difficult questions which 
bave been submitted for our décision. It being évident that 200 or 
300 cases of persons, claiming that they are unjustly restrained of 
their liberty, could not be investigated within the interval which 
usually occurs between the arrivai and the departure of the ships that 
ply between this port and China, it results that in a large majority 
of cases the court would be unable to remand the passenger to the 
ship on which he àrrived, in case the décision of the court should be 
against the right to land. The question then arises, and it is not 
free from difificuity, what is to be doue with those passengers who re- 
main in the custodyand under thecontrol of the court after the ship 
bas departed ? By the twelfth section of the act it is provided— 

"That any Chinese person found unlawfully within the United States shall 
be caused to be removed ttierefrom to the country from whence he came, by 
direction of the président of the United States, and at the cost of the United 
States, after being brought before some justice, judge, or commissioner of a 
court of the United States, and found to be one not lawfully entitled to be 
or remain in the United States. " 

It will be observed that this section is very vague and inexplicit. 
It confers no power, in terms, on the "justice, judge, or commissioner" 
to cause the person to be brought before him. It provides no pro- 
cess by which that object can be eiïected, nor does it indicate in any 
way what shall be done by the "justice, judge, or commissioner" in 
case he shall détermine that the person brought before him is not en- 
titled to be or remain in the United States. But the object of the 
section is apparent, and however inexplicit and indefinite the lan- 
guage is, we feel called upon to effectuate the unmistakable intention 
of the act, if we can, by construction, inference, and implication, iind 
a warrant in the language of the act for doing so. We are of opin- 
ion that, inasmuch as the president's action is conditioued on the 
previous finding by a "justice, judge, or commissioner" that the per- 
son is not lawfully entitled to be in the United States, the power is 
impliedly conferred on the "justice, judge, or commissioner" to cause 
the man to be brought before him in order that that fact may be de- 
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termîned; and, further, that it also conféra, by implîeation, on tbe 
"justice, judge, or commissioner" who shall find that the person is 
net lawfuUy entitled to be in the United States, the right to hold that 
person for a reasonable time to await the direction of the président 
for bis removal. For, if, upon ascertaining the fact that the persun 
brought before the "justice, judge, or commissioner" is not entitled 
to be and remain in the United States, he is thereupon diseharged, 
the exécution of tbe duty devolved upon the président to cause bim 
to be removed becomes impossible. 

We therefore hold, though not without some hésitation, that the 
act does, by implication, confer upon the "justice, judge, or commis- 
sioner" the right, after having determined that the person is not en- 
titled to be or remain in the United States, to commit him to the 
custody of the marshal, or to hold him to bail for a reasonable time, 
until the president's direction can be had. We are also of opinion 
that the person thus brought before tbe magistrate has no right to a 
trial by jury. He is not brought before him as a criminal. No puu- 
ishment as such is inflicted upon him. The conséquence of bis be- 
ing unlawfuUy hère is that he will be sent back to the country from 
whence he came. The power conferred and exercised is essentially 
a police power. It is closely analogous to the power freely exer- 
cised in the East with regard to idiots, imbéciles, lunatics, paupers, 
and other classes whose présence is deemed incompatible with the 
safety or welfare of our own people. The Chinese laborer is met at 
the frontier, as it were, and, not having the right to enter the country, 
is denied admission to it. As well might a passenger quarantined 
in the harbor, or a person sent to the pest-house, as being infected 
with small-pox, demand the right to trial by jury to ascertain whether 
be is afflicted with that disease. 

We are, therefore, of the opinion that in the investigation before the 
"justice, judge, or commissioner," to ascertain and find out whether 
a person is unlawfuUy within the United States, he has no right to 
trial by jury. The power exercised by tbe magistrate is a power 
summarily to investigate and détermine the right of a person to en- 
ter or remain in the country, — a power sometimes conferred on com- 
missioners of immigration, but by this law confided to a "justice, 
judge, or commissioner;" and the whole purpose and opération of 
the act would be defeated if that inquiry, converted into a criminal 
prosecution, were to be determined by a verdict of a jury. I may 
further observe that the power is not given to a court, but is given to 
a "justice, judge, or commissioner," neither of whom, as such, has 
any right to summon a jury or can invoke its assistance. 

We are further unanimously of opinion that the finding contem- 
plated in the act, so far as we can ascertain from its obscure and 
vague provisions, is such a finding as may be had on a proceeding 
by habeas corpus; that where the person, by bis own proourement, 
is brought before the court or a judge, on the allégation that he is 
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unjustly restraîned of his liberty, and the return sbows that the pré- 
test or cause of the reatraint is that he is a Chinese laborer, not by 
law allowed to land, and the court, after giving him ample oppor- 
tunity to be heard, détermines the question on the proofs, and finds 
that he is a Chinese laborer, prohibited by law from landing, or from 
being and remaining in the United States, and if the ship were hère 
and about to return to China, would remand him to the ship to be 
carried to the country from whence he came, such a finding amounts 
in eSect to a finding by a justice, judge, or commissioner that the 
person is unlawfully hère, within the meaning of the twelfth section 
of the act. In this, as in other proceedings in kaheas corpus, the usual 
order of the court, when the décision is adverse to the applicant, is 
that the petitioner be remanded by the marshal to the custody from 
■which he was taken. Upon the return of the marshal apprising the 
court judicially that the vessel bas sailed, and that, therefore, the pe- 
titioner cannot be remanded to the custody from which he was taken, 
we are ail of the opinion that the judge may, as in the case of an 
investigation before a commissioner, make a supplemental order com- 
mitting him to the custody of the marshal, to be held for a reason- 
able time, to await the direction of the président; such action of the 
court on the haheas corpus being considered by us to be équivalent 
and as amounting to a finding by the "justice, judge, or commis- 
sioner" contemplated by the twelfth section of the act. 

I may further observe, in answer to the pretension that the petitioner 
bas a right to a trial by a jury when the investigation is had before 
the commissioner, that, where it is had on haheas corpus, and the ship 
is in port, he is remanded to the vessel at once and carried away ; and 
Burely he can gain no right to a trial by jury, or any other privilège, 
from the faet or the accident that the ship bas sailed before the dé- 
termination of the case. 

With respect to the time of his détention, it is not claimed or sup- 
posed that we hâve a right to indefinitely confine him or hold him 
subject to the order of the court. He should be detained a reason- 
able time, that the président may bave an opportunity to perform the 
duty imposed on him by the act; that is, to direct his déportation at 
the expense of the United States. An analogy seems to be afforded 
by the provisions of the extradition law. By that act, a criminal de- 
manded by a loreign nation, and found to be liable to extradition, is 
committed to prison, but if not taken away by the agents of the power 
demanding him at the expiration of two months, he may apply to 
the court for his discharge, which must be granted unless just excuse 
be shown foï the omission to déport him. This provision would seem 
to afford some guide as to the period of time during which a Chinese 
person may be detained awaiting the order of the président. 

We are further of opinion that the order of the président may be 
either gênerai or spécial. It may be rétrospective and prospective, 
and, inasmuch as the law imposes on him the duty of causing the per- 
v.25F,no.2— 6 
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son to be removed to the country whance he came after he sball hâve 
been found to be unlawfully hère by a "justice, jiidge, or commis- 
sioner," but gives him no power to revise that judgment, and appar- 
ently confers upon him no discrétion in the matter, he may, in our 
opinion, by a gênerai order, directed to the marshai, (or perhaps to 
the collector,) direct that ail persons who shall thus hâve been found 
to be unlawfully hère shall be removed, and he may instruct that 
oflBcer to procure their tickets and effectuate their removal. If there 
be any difficulty from the want of appropriation or means at hia com- 
mand in fulfiUing that duty imposed on him by law, it ia for con- 
gresa to remove it. 

"We also think it proper to avail ourselves of this occasion, as this 
opinion may possibly attract some public attention, to say that if the 
Chinese immigrants come in the future in anything like the number 
in which they hâve recently arrived, it will be impossible for the 
courts to fulfill their ordinary fu notions if thèse haheas corpus cases 
are to be investigated and disposed of by them. . There remain on the 
calendar of the district court, I am informed, 190 cases. For five 
or six weeks, even with night sessions, I hâve been unable to make 
any great impression on them. AU ordinary business, public and 
private, of the court is necessarily suspended, or, if resumed, thèse 
passengers, many of whom may be entitled to their discharge, are 
left, either in custody or on bail, awaiting the détermination of their 
cases. It is, therefore, an urgent necessity that congress, by com- 
mitting that duty to commissioners, or by some other mode, should 
relieve the courts of the burden of passing on thèse cases. I know of 
no subject that more imperatively demanda the attention and the in- 
terposition of our représentatives in congress. And to procure this 
relief to the courts, it is necessary that the décision of the commis- 
sioner, or other authority to whom the right to détermine thèse ques- 
tions is confîded, shall be final ; for if an appeal can be taken in 
every case, the same obstruction to the ordinary business of the court 
will arise. 

We are aware that this décision may be open to criticism, and 
that in the minds of some it may savor of a latitudinarian construc- 
tion of the act ; but we are left to choose between so construing it 
and the alternative of depriving it almost entirely of practical effi- 
ciency. 
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Platt, Assignée, etc., ». Sohreyer, Exécuter and Trustée, etc.* 

[Circuit Court, S. D. New Ywk. September 10, 1885.) 

Bankruptcy — Fraudulent Convetancb — Evidence. 

On review of the facts and évidence, luld, that the transfers of the property 
in this case by the bankrupt to his wife were f raudulent as to his creditors, and 
should be set aside. 

Bill by Assignée to Set Aside Conveyance. 

T. M. Tyng, for complainant. 

Wm. Lindsay and Frédéric B. Coudert, for défendant. 

Shipman, J . This is a bill in equity, in behalf of the assignée in 
bankruptcy of John Schreyer, to set aside the conveyances of Nos. 
348 and 350 West Thirty-ninth street, and of Nos. 351, 353, and 355 
West Forty-second street, in the city of New York, on the ground that 
the conveyances were made by the bankrupt to his wife, through the 
intervention of a third person, in fraud of the bankrupt's exiating and 
subséquent creditors, and also to obtain two mortgages which were 
nominally made to the said wife, but which are alleged to hâve been 
and to be the property of the husband. 

John Schreyer was a stair-builder, doing a large business in the city 
of New York from 1854 to Pebruary 15, 1876, when he ceased to 
work at his trade. Pi\ior to 1871 he seems to hâve invested his prof- 
its in real estate, and on January 30, 1871, owned Nos. 351, 353, 
355, West Forty-second street; 17," 19, 21, 23, West One Hundred and 
Twenty-sixth street ; 348, 350, West Thirty-ninth street ; 424 West For- 
tieth street; 135 East Seventy-eighth street; and 73 West One Hun- 
dred and Twenty-seventh street, ail in the city of New York. The 
buildings on One Hundred and Twenty-sixth street cost $28,000. 
The value of the whole property was not proven, but was probably 
large. The Thirty-ninth and Forty-second street properties hâve 
rented for |10,000"'or $13,000 per annum. 

On said January 30, 1871, said John Schreyer conveyed, through 
Edward Sharkey, to his wife, Anna Maria Schreyer, ail said estate 
except 135 East Seventy-eighth street and 73 West One Hundred and 
Twenty-seventh street. No. 135 East Seventy-eighth street was con- 
veyed, through said Sharkey, by said John Schreyer to his said wife 
on February 11, 1871. On April 23, 1871, said John Schreyer con- 
veyed 73 West One Hundred and Twenty-seventh street to Edward 
Sharkey, said Sharkey executing an instrument of trust by which he 
agreed to hold said property in trust for John and Anna Maria 
Schreyer. Subsequently said Sharkey died, and on May 29, 1873, 
William H. Léonard was appointed trustée, and was directed by de- 
cree of court to convey said lot to Anna Maria Schreyer, which was 
done July 25, 1873. By thèse varions deeds John Schteyer conveyed 

> See note at end of case. 
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to his wife ail his real estate and ail his property, except the ma- 
chinery, tôols, and appliances, aud personal property belonging to his 
stair- building business, the accounts due him, and his balance in 
bank. 

The only testimony in regard to the considération for thèse con- 
veyances, and the only oral testimony in regard to the pecuniaiy con- 
dition of John Schreyer, at the time they were made, cornes from 
Schreyer himself. I am not favorably impressed with the truthful- 
ness of his testimony. I disbelieve much of it ; but, as he is the only 
witness, it is difScult to state with positiveness the exact Une of de- 
luarkation between truth and misrepresentation. He and his wife 
were married in 1854. His theory is that at the time of their mar- 
riage she had $3,000 in money; that Nos. 348 and 350 West Thirty- 
uinth street, then known as Nos. 228 and 230, then belonged to the 
"Eapalyea Estate," and, as was also the case with other lands of said 
estate, were leased for a small annual rent to perspns who bnilt thereon 
smallframe bouses or shanties; that shebought for $1,000 thelease- 
hold interest of the lessees in Nos. 228 and 230, rented a part of them, 
and thereafter coUected the rents, which she loaned to her husband. 
They lived in a part of No. 228. That she loaned him also, soon after 
their marriage, $1,500, which he did not pay; that she took two of 
her husband's workmen to board, and loaned the board money to her 
husband; that in 1869, the lots Nos. 228 and 230 were sold by the 
Eapalyea estate to John Schreyer, and that he owed her, in round 
numbers, at that time — 

The original capital, - - - -- • -$ 2,500 

Rents, 10,000 

IJoard money, - - - - - -- - 5,000 

$17,500 

That this money was equitably or legally due from the husband to 
the wife, and formed the nucleus of ail the property which he owned 
in 1871, and that he thought it right to make over his property to 
her for the benefit of herself and their children. Nothing was due 
from the husband to the wife on account of the board money of the 
workmen who boarded in their family. This money and the rents 
were delivered to the husband, who deposited the same with his other 
moneys in his own name in bank, and used ail said deposits alike. 

If the statements in regard to the ownership and investment of 
$2,500 by the wife in 1854 are true, the course of dealing and of life 
between the parties show that there was no indebtedness in 1871 from 
husband to wife. The conveyances to her were voluntary and with- 
out any substantial pecuniary considération. On January 30, 1871, 
John Schreyer was considerably indebted by mortgages upon his real 
estate. The amount did not appear. Mechanics' liens upon the West 
OneHundred Twenty-sixth street property to the amount of $12,437.65 
were filed against said property, and against him as the owner thereof . 



FLATT V. SCHBEYEB. 85 

Most, if not ail, of thèse liens were for unpaid work done by subccn- 
tractors for the principal contractors. At this time Schreyer was 
troubled and annoyed with thèse liens, some of whioh were for larger 
sums than were due. He thought, for some reason or other, that he 
would be better off, and that his existing creditors would be impeded, 
hindered, and delayed, if he placed his real estate in his wife's namc, 
and he also made the conveyances with the purpose to defraud 
any future creditors whom he might hâve, and as a cover for future 
schemes of fraud. The conveyances were a sham and subterfuge, 
and his wife's ownership of thèse properties was a pretense. He man- 
aged and disposed of them after the conveyances, received the rents, 
deposited the same in his own name, and bnilt houses in the same 
manner as before. He built houses in 1872 upon 348 and 350 West 
Thirty-ninth street, costing |20,000, with his own money. AU said 
conveyances were made without substantial considération, for the pur- 
pose of hindering, delaying, and impeding his existing creditors, and 
for the purpose of defrauding future creditors, and were fictitious, 
and known both to the grantor and grantee to be made merely for the 
purpose of giving her the nominal title, while the entire bénéficiai in- 
terest was to be and was retained by the grantor, so that future cred- 
itors might be defrauded. 

In 1874 said John Schreyer, in the name of Anna M. Schreyer, 
agreed with George Gebhard and Matthew L. Eitchie to advance the 
money, and to build front houses upon the lots 420 and 422 West 
Fortieth street, which had been conveyed to said Gebhard and Eitchie, 
respectively, by said John Schreyer before 1871. The money was 
advanced by him, and the work was done under his direction, and, 
when the houses were finished, a mortgage on No. 420, dated July 17, 
1874, to secure the sum of $7,750, the amount due said Schreyer 
by said Gebhard, was given to Anna M. Schreyer by said Gebhard 
and his wife; and on the same day a mortgage on No. 422 to seeure 
the sumof $8,850, the amount due said John Schreyer by said Eitchie, 
was given to Anna M. Schreyer by said Eitchie and his wife. Thèse 
two mortgages belonged to and were the property of John Schreyer, 
though nominally in the name of his wife, and were executed in the 
name of Anna M. Schreyer, in furtherance and in pursuance of the 
same scheme of fraud which was entered into in 1871. Peter J. 
Vanderbilt did the mason work upon thèse houses for the contract 
price of $8,175, in part payment of which he took an assignment of a 
bond and mortgage held by John Schreyer upon the 350 West Forty- 
second street property in the name of Anna M. Schreyer. John 
Schreyer becameindebtedto said Vanderbilt in the sumof $5,913.23, 
which indebtedness grew out of his said work upon said two houses. 

Anna Maria Schreyer died on Septemher 6, 1876, leaving a last 
will and testament, which was duly proved, admitted to probate, and 
recorded by the surrogate of the county of New York, and which is 
correctly set forth in the bill, by which she devised and bequeathed 
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ail her estate to her husband, John Schreyer, in trust for their seven 
chiidren, with power to manage said estate during bis life, and to 
sell and convey the same. Said Schreyer continued thereafter in 
the management and possession of said property as before, eolleeting 
the rents and mingling thera with bis own funds, and bas kept no ac- 
eounts with the estate or with himself as exécuter or trustée, and bas 
no record of bis receipts and payménts as executor or trustée, except 
that he bas on paper the amounts received from rents, and he bas 
the bills wbich he bas paid. 

On or about September 17, 1878, upon the pétition of two pre- 
tended creditors of said Schreyer, whicb was filed August 23, 1878, 
he Was adjudged, by his consent, a bankrupt by the district court for 
the Southern district of New York. He had on August 17, 1878, 
made a gênerai assignment of ail his property to Gustave A. Canis 
for the benefit of his creditors. Eight creditors proved debts amount- 
ing to $11,852.92, but ail of them, except the estate of Peter J. Van- 
derbilt, claiming $5,913.23, hâve released and discharged the bank- 
rupt since this action was commenced. Said creditors' pétition was 
instituted for the benefit and at the instance of said Schreyer, for the 
purpose of preventing said Vanderbilt's estate from obtaining pay- 
ment of said debt. The complainant became the assignée of said 
bankrupt on August 12, 1879. Nos. 348 and 350 West Tbirty-ninth 
street, and 351, 353, and 355 West Forty-second street, are still nom- 
inally a part of the estate of Anna M. Schreyer. The real estate 
wbich was conveyed to her in 1871, by a scheme of fraud whicb was 
at that time entered into by her husband and herself, and whicb still 
remains nominally a part of her estate, should be devoted to the 
payment of his debts. The mortgages upon 420 and 422 West For- 
tieth street are still in the possession of said Schreyer as executor, 
and were his individual property when he was deelared a bankrupt. 

The point was made upon the hearing that the chiidren of Anna 
M. Schreyer were necessary parties, and were not made parties. The 
case is within the forty-ninth equity rule, and there is notbing wbich 
calls upon the court to require that they should be made parties. The 
bill was vigorously defended by John Schreyer as trustée, and the in- 
terests of the chiidren were as earnestly taken care of by the trustée 
as if they had been formally parties. 

Let there be a decree that the said real and personal property, so 
held and possessed by said Schreyer as executor and trustée, be 
deelared to bave been vested in the complainant by opération of law, 
by virtue of his appointment as assignée in bankruptcy as aforesaid, 
and that said bankrupt, as such executor and trustée, be directed to 
convey and transfer the same to the complainant as assignée as afore- 
said, and that said Schreyer be enjoined from eolleeting the rents 
and interest of said property. 
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NOTE. 
MxttidvJent Trwngfer. 

1, Featjd. The statuts of 13 Eliz. o. 5, whioh was made perpétuai by 29 Bliz. c. 5, is 
the law whioh furnishes the basis of ail remédies for fraudaient conveyauces, (Bump, 
Praud. Conv. 58,) and ail our statutes on the subjeot are merely deolaratorj' of tfee 
common law, or the statute of 13 Eliz. Parr v. Sims, Kich. Bq. Cas. (8. C.) 122, S. C. 
24 Amer. Dec. 396 

A fraud whioh will vitiate a sale must be mutual ; that is, must be intended by both 
parties, or by one with a knowledge of such purposeou the part of the other, and thus 
acquiesced in and furthered. Horbach v. Hill, 5 Sup. Ct. Rep. 81; Mehlhop v. Petti- 
bone, 11 N. W. Rep. 553. 

It has been held that, to make a con veyance fraudulent, the fraudulent intent must be 
shown to hâve been shared bv the grantor and grantee alike. Splawu v. Martm, 17 
Ark. 146 ; Partelo v. Harris, 26 Conn. 480 ; Ewing v. Runkle, 20 111. 448 ; Meixsell v. Will- 
iamson, 35 111. 529; Hessing v. McCloskey, 37 111. 841, Fifield v. Gaston, 12 lowa, 218; 
Steele v. Ward, 25 lowa, 535 ; Violett v. Violett, 2 Dana, (Ky.) 323; Brown v. l'oree, 7 
B. Mon. 357; Brown v. Smith, Id. 361; Harrison v. Phillips Academy, 12 Mass. 456; 
Bridge v. Eggleston, 14 Mass. 24.5-250; Poster v. Hall, 12 Pick. 89; Kittredge v. Sum- 
ner, 11 Pick. 50 ; Byme v. Beoker, 42 Mo. 264 ; Bancroftv. Blizzard, 13 Ohio 30; Union 
Bank v. Toomer, 2 Hill, (S. C.) Ch. 27; Weisiger v. Chisholm, 28 Tex. 780; Leach v. 
Francis, 41 Vt.670; Governor v. Campbell, 17 Ala. 568; Magniao v. Thompson, Baldw. 
344. Yet it has been held by our courts that a con veyance made to hiuder, delay, or 
defraud creditors is void as to them, although founded on a fuU and valuable C(msid- 
eration, (Bozman v. Draughan, 3 Stew. Ala. 243; Rogers v, Evans, 3 Ind. 574; RufHng 
V. Tilton, 12 Ind. 259, 264; Musselman v. Kent, 33 Ind. 452, 458; Lowry v. Howard, 
35 Ind. 170; Poague v. Boyce,6 J. J. Marsh. Ky. 70; Reed v. Cari, 11 Miss. [3Smedes 
& M.] 74 ; Trotter v. Watson, 6 Humph. Tenu. 509 ; Peok v. Land, 2 Ga. 1 ; Uhaudler 
v. Von Roeder, 24 How. 224 ; Walcott v. Brander, 10 Tex. 419 ; Mills v. Howeth, 19 Tex. 
257 ;) and that a deed fraudulent on the part of the grantor may be set aside, though 
the purohaser be a bonafide purchaser for value and ignorant of the fraud. Hildreth v. 
Sands, 2 Johns. Ch. 35 ; Gamble v. Johnson, 9 Mo. 605 ; Miller v. ToUison, 1 Harp. (S. 
G.) Eq. 145; Lee v. Pigg, 37 Cal. 328. But this cannot be regarded either as the better 
doctrine or the prevailing law of the land. 

Where a vendee participâtes in the fraud of the vendor todelay, hinder, or defraud 
the creditors of such vendor, even though a full considération has been paid for the 
property, the conveyance will be set aside. Gardinier v. Otia, 13 Wis. 460 ; Briscoe v. 
Glarke, 1 Rand. 21:3 ; Tootle v. Dunn, » Neb. 93. This is a well-recognized principle of 
law, and courts hâve held that the purchaser is to be charged with notice of the char- 
acter of the transaction when he is acquainted with the circumstances sufflciently to 
convince a court or jury that he knew the facts, (Green v. Tantum, 19 N. J. Eq. 105;) 
or, if he has a knowledge of such facts as would excite the suspicions of an ordinarily 
prudent niau, and fails to make inquiry, and purchases frora a fraudulent vendor, he 
is nota bonafide purchaser, or a purchaser in good faith, and will be charged with no- 
tice of any fraud upon creditors effected by the sale and transfer. State v. Estel, 6 Mo. 
App. 6. 

The transfer, though fraudulent, cannot be complained of by a créditer who has not 
beeninjured thereby. Barneltv. Knight, 3 Pac. Rep. 747. And, in an action to set aside 
a fraudulent conveyance, the pétition must set out and the proof show that the grantor 
had not sufficient property subject to the payment of his debts left for that purpose. 
Sherman v. Hogland, 54 Ind. 578; Zinvmernian v. Fitoh, 28 La. Ann. 454; Wiley v. 
Bradley, 67 Ind. 560. 

Equity will not set aside a deed which complainant made to hinder, delay, and de- 
fraud creditors. Wier v. Day, 10 N. W. Rep. 304. 

(1) Définition. In this connection fraud is unlawful oonduct operating çrejudicially 
to creditors' rightSj (Bunn v. Ahl, 29 Pa. St. 387,) and cousiats in withdrawing from an- 
other that which is justly due him, or depriving hiiu of his rights by dece{>tion and 
artifice. Burdiok v. Post, 1 2 Barb. 168 ; 8. C. 6 N. Y. 522. A fraud upon creditors ia any 
act which, by intention, withdraws the property of the debtor from their reach. Mc- 
Kibbin v. Martin, 64 Pa. St. 352 ; Alabama Ins. Oo. v. Pettway, 24 Ala. 544. 

(2) Evidence. The question of fraud is one of fact, to be determined from ail the facts 
and circumstances bearing upon the good faith of the transaction, (Knowlton v. Mish, 
17 Ped. Rep. 198 ; Morse v. Riblet, 22 Fed. Rep. 501 ; Hills v. Stockwell <fc Darragh 
Furniture Co., 23 Fed. Rep. 432 ;) and a transfer may be held fraudulent, although no 
distinct fact provesit. MciJaniels v. Perkins, 19 N. W. Rep. 902. But, asarule, évidence 
of fraud, upon whioh a conveyance will be canceled, must be olear. Fick v. Mulhol- 
Iwd, 4 N. W. Rep. 527 ; Le Sauluier v. Loew, 10 N. W. Rep. 145. 

Insolvency of grantor is not, of itself, sufficient to show fraud. Leffel v. Schermer- 
horn, 14 N. W. Rep. 418. ïhe acts and déclarations of the vendor prior to the sale are 



88 FESmOAIà BEFOBTEB. 

not snffident to show knowledge of the fra-udulent întent on the part of the vendee. 
Bixby V. Carskaddon, 18 N. W. Eep. 875. The rule of évidence excluding the admis- 
sions or declaralions of a party after he has parted with his interest in thesubjeut-mal- 
ter is said not to apply to îraudulent sales and conveyances. Carney v. Carney, 7 Baxt. 
(Tenn.) 284, AU admissions or déclarations before sale are, of course, admissible in 
évidence to show intent, (McLane v. Johnson, 43 Vt. 48 ; Edgell v. Lovvell, 4 Vt. 405 ;) 
but where such déclarations are évidence of fraud on the pai-t of the grantor, jiarticijja- 
tion of the grantee must be shown by separate évidence. Eaton v. Cooper, 29 Vt. 444. 
Eelationship of the parties admissible, but does not invalidate the conveyancc, unlcss 
proof shows grantee knew ot grantor's intent to defraud creditora. Adams v. llvan, 17 
N W. Eep. 159. 

(3) Presumption. Fraud will not be presumed where the faots are consistent with 
honesty of puri)Ose, (Glemens v. Brillhart, 22 N. W. Kep. 779,) but must be established 
by évidence. Baughman v. Penn, 6 Pac. Eep. 890. 

Fraud will be presumed, in courts of equity, from the circumstances of the par- 
ties. Ward V. Lamberth, 31 Ga. 150 ; Kendall v. Hughes, 7 B. Mon. 3(J8; Pope v. An- 
drews, Sniedes & M. Ch. 135 ; White v. Trotter, 22 Mi&s. 30; 14 Bmedes & M. ; King v. 
Moon, 42 Mo. 551; Gallatian v. Cunningliam, 8 Cow. 361; Booth v. Bunce, 33 N. Y. 
139; Briscoe v. Bronaugh, 1 Tex. 326; Burch v. Smith, 15 Tex. 219, Chestertield v. 
Janssen, 2 Vea. Sr. 155 ; 1 Story, Eq. g 190. For a fraudulent intent is seldom suscepti- 
ble of direct proof, but must be established, if at ail, by a considération of ail tlie cir- 
cumstances of the case. Blacknian y. Wheaton, 13 Minn. 326, (Qil. 299 ;) Ilicks v. 
Stone, 13 Minn. 434, (Gil. 898;) Weisiger v. Chiaholm, 28 Tex. 780; Craig v. Fowler, 
13 N. W. Eep. 116. 

In an action for fraudulent conveyance the grantee'a relations to the grantor, and 
his meana of knowing the grantor's circumstances, and ail connections with him, are 
admissible in évidence. Stadtler v. Wood, 24 Tex. 622. But relationship does not in- 
validate a sale unless the proof shows that the grantee had knowledge, or should bave 
known, of grantor's intent to defraud his creditors. Adams v. Ryau, 17 N. W. Eep. 
159. Where évidence tending to show the fraudulent character of the transfer to one 
claiming to be a bonafide -pnrchaser, and he remains ailent, thia is presumptive évidence 
of fraud. Whitney v. Eose, 4 N. W. Eep. 557. 

(4) Burden of Proof. Fraud must be proved by party who allégea. Craig v. Fowler, 
13 N. W. Eep. 116; Eckert v. Pickel, 13 N. W. Eep. 708; Adanis v. Eyan, 17 N. W. 
Eep. 159; Clemens v. Brillhart. 22 N. W. Eep. 779; Morse v. Eiblet, 22 Fed. Eep. 501 ; 
Curry v. Lloyd, 22 Fed. Eep. 258. This raay be done by facta and circnnistancea. 
Craig V. Fowler, 13 N. W. Eep. 116. But, as againat creditors, the wife must show by 
prépondérance of évidence that ahe ia a bona fide purchaser for value. Kaiser v. Wag- 
goner, 12 N. W. Eep. 754; Thompson v. Loenig, 14 N. W. Eep. 168. Burden of proof 
is on grantee when it beconies necessarv to establish the bona fides of the transaction. 
Lane v. Starky, 18 N. W. Eep. 47. See Knight v. Kidder, 1 Atl. Eep. 142. 

(5) Seaet Trust. The réservation of a secret benefit, upon the exécution of an abso- 
lute conveyance, does not necessarily render such conveyance fraudulent as to credit- 
ors. Howe Machine Co. v. Claybourn, 6 Fed. Eep. 438. See Lewin v. Hopping, 8 
Pac. Eep. 73. But the land may be charged in equity with the beneflt reserved. Id. 
As a gênerai rule, a conveyance in trust for the beneflt of the grantor ia fraudulent as 
against exiating creditors. Smith v. Conkwright, 8 N. W. Eep. 876. 

(6) Badges of Fraud. It is said that kinship in any relation or any degree, in trans- 
actions under suspicions circumstances, is a badge of fraud, (Bump, Fraud. Conv. 96, 
and cases cited ;) but relationship ofitselfis not a badge of fraud, (Id.; Adams v. Eyan, 
17 N. W. Eep. 159,) for business dealings between parents and children, or near rela- 
tions, are to be treated as the transactions of other people, and if the bona fides thereof 
be attacked, the fraud alleged must be proved. Curry v. Lloyd, 22 Fed. Eep. 258. 

Possession after sale is a badge of fraud, altliough the conveyance is by absolute deed, 
(Peok v. Land, 2 Ga. 1 ; Beers v. Dawson, 8 Ga. 556 ; Perkins v. Patten, 10 Ga. 241 ;) for 
the law will not permit a debtor in failing circumstances to aell his land, convey it by 
deed without réservations, and yet secretly reserve to himaelf the right to possess and 
occupy it for a limited time for hia own benefit. Ijukina v. Aird, 6 Wall. 78 ; Wooten 
V. Clark, 23 Miss. 75 ; Arthur v. Commercial & R. E. Bank, 9 Smedes & M. 394 ; Towle 
V. Hoit, 14 N. H. 61 ; Paul v. Crooker, 8 N. H. 288; Smith v. Lowell, 6 N. H. 67. 

The foUowing acte are évidences of rétention of possession, (Bunip, Fraud. Conv, 
90;) Eenting, (Duvall v. Waters, 1 Bland, 569 ; Callan v. Statliam, 23 How. 477 ;) col- 
lecting rents, (Sands v. Hildreth, 14 Johns. 493 ; S. G. 2 Johns. Ch. 35 ; Lee v. Hunter, 
1 Paige, 519 ; Lewis v. Love's Heirs, 2 B. Mon. 345 ; Wianer v. Parnhara, 2 Mich. 472; 
Walcott v. Almy, 6 McLean, 23 ; How v. Camp, Walk. Ch. 427 ; Schaferman v. O'Brien, 
28 Md. 565 ;) giving reoeipt for rent in his own name, (Duvall v. Watera, 1 Bland, 576 ; 
Callan v. Statham, 23 How. 477 ;) directing the making of leasea, (Schaferman v. O'Brien, 
28 Md. 565 ;) making a sale of the land, even though acting under a power of attorney 
from the grantee, (Starr v. Starr, 1 Ohio,.321 ; Gibbs v. Thompson, 7 Humph. 179 ; Stau.- 
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ton v.'Green, 34 Miss. 576; Glenn v. Glenn, 17 lowa, 498;) salling timber, (Duvall v. 
Waters, 1 Bland, 569 ;) paylng ground rent, (8chafeniian v. O'Brien, 28 Md. 565 ;) pay- 

iiig taxes, (Sta.itou v. Qreeii, 34 Miss. 576 ; Huiit v. Kuox, 34 Mî?s. 055 : Jacks v. Tunno, 
3 Desaus. 1; Sancis v. Codwise, 4 Johns. 536; Haskell v. Bakewell, 10 B. Mon. iiU6 ; 
Hutchison v. Kelly, 1 Kob. Va. 123 ;) niaking improvements, CSands v. Hildreth, 14 
.Tohns. 493; Merry v. Bostwiok, 13 111. 398; Marshall v. Green, 24 Ark. 410; Gibbs v. 
Thompson, 7 Humph. 179 ; Tappan v. Butler, 7 Bosw. 480 ;) or driving the grantee off 
of theland, (Duvall v. Waters, 1 Bland, 569.) 

Anything ont of the usual course of business Isa badge offraud. Anunusualmodeof 
payaient is also. So is unusual crédit, or inadequaoy of considération, or false récitals, 
or concealments, orsecrecy, or embarrassment. Duvall v. Waters, 1 Bland, 569; Tav- 
enner v. Roljinson, 2 Rob! Va. 280; Borland v. Walker, 7 Ala. 269; McRea v. Branch 
Bank of Ala. 19 How. 376 ; Hadgins v. Kerap, 20 How. 45 ; Callau v. Statham, 23 How. 
477 ; Chanel v. Clapp. 29 lowa, IWl ; Borland v. Mayo, 8 Ala. 104; Gibbs v. Thompson, 
7 Humplî. 179; Conistock v. Eayford, 12 Sniedes & M. 369; Sayre v. Predericks, 16 
N. J. Eq. 205 ; Richards v. Swan, 7 Gill, 366 ; McNeal v. Glenn, 4 Md. 87 ; Jackson v. 
Mather, 7 Cow. 301 ; Merrill v. Locke, 41 N. H. 486. 

2. VoLDNTARY CoNVETANOB. A voluntary conveyance, without considération, will 
vest an ab.3olute title in the grantee, subject only to the rights of creditors, (Atwater v. 
Seeiy, 2 Fed. Rep. 133 ;) for suoh conveyances are good as between the parties, and void 
only when they hiiider, delay, ordefraud creditors. Elwell v. Walker, 8 N. W. Rep. 64. 
Where sufficieut property is left in the handa of the debtor, subject to exécution, to pay 
the claiius of existing creditors, suoh conveyance la valid even as against them. Provi- 
dence Savings Bank v. Huntington, 10 Fed. Rep. 871 ; Emery v. Yount, 1 Pac. Rep. 686. 
But a voluntary conveyance by one largely indebted in comparison witli his resonrces 
3Si?ri?nafacie fraudulent. Vertner v. Hiimphreys, 22 Miss. (14Sinedes & M.) 130; Baker 
V. Welch, 4 Mo. 484; Crumbaug\ v. Kugler, 2 Ohio St. 373; Gruder v. Bowles, 1 Brev. 
(S. G.) 266. 

(1) Presumption of Acceptanee. In the absence of direct testimony the acceptance of 
the grant will be presunied, after the expiration of four years, where the grantee held. 
owned. controUed, and managed the property from the time of the conveyance, and 
the onlv occupants were hia tenants, and for his sole and exclusive use. Herring v. 
Richards, 3 Fed. Rep. 439. 

(2) To Wife. Transactions between husband and wife In regard to the transfer of 
property from hini to her, by reason of which creditors are prevented from coUecting 
their just dues, will be scrutinized very closely, and it must clearly appear that such 
transfer was tnade In good faith and for value. First Nat. Bank of Omaha v, Bartlett, 
1 N. W. Rep. 199. Fraud wiU be presumed where a voluntary conveyance to the wife 
is followed within a short time by a fraudulent disposition of the remaining estate of 
the grantor, (Burdick v. Gill, 7 Fed. Rep. 668,) and will be void as to subséquent cred- 
itors. Id. À voluntary conveyance by the husband to the wife of a valiiable estate is 
prima fade fraudulent as to then existing creditors, (Wiswell v. Jarvis, 9 Fed. Rep. 84 ; 
Boulton V. Hahn, 12 N. W. Rep. 560,) and the burden of proof is on the wife to show 
the good faith of the transaction. Kaiser v. Waggoner, 12 N. W. Rep. 751; Thomp- 
son V. Loenig, 14 N. W. Rep. 168. But a voluntary conveyance to the wife is valid 
where made in good faith, and the husband retains property sufflcient to pay hisdebts. 
Stephenson v Cook, 20 N. W. Rep. 182; State v. Wallace, 24 N. W. Rep. 609. 

A husband may, in good faith, make a gift to his wife when he is not owing any- 
thing. Tootle V. (^oldwell, 1 Pao. Rep. 329. May at any time make a gift to her of ex- 
empt property, when he does so in good faith. Robb v. Bruvver, 15 N. W. Kep. 420. 
But a transfer of property to the wife to préserve it from exécution will, of course, be 
fraudulent. Hendershott v. Henry, 19 N. W. Rep. 665. As a gênerai rule, a convey- 
ance from husband to his wife will be effectuai as against creditors, unless it was exe- 
outed with intent to hinder or delay them, c- unless the grantee has doue some act 
which estops her to assert it as against them. Wheeler & Wilson Manuf g Go. v. Mon- 
ahan, 23 N. W. Rep. 127. 

A voluntary conveyance by a husband to his wife in fraud of the grantor's creditors 
is valid as to subséquent creditors with notice. In re May, 2 Fed. Rep. 845. It is held 
that a conveyance to the wife, as to subséquent creditors, although the husband be em- 
barrassed at the time of its exécution, is not fraudulent per se as to them, and the fact 
whctlier it is or not is to be determined from ail the circumstances, and the fact of in- 
debtediiess is never conclusive offraud. Wallace v. Pentield, 1 Sup. Ct. Rep. 216. 

Where a voluntary conveyance of real property by a husband to his wife, through a 
tl^ird person, leaves him unable to pay his debts, it is fraudulent. CoUinson v. Jack- 
son, 14 Fed. Rep. 303. Otherwise where such conveyance does not affect creditors. 
Metslfer v. Bonebrake, 2 Sup. Ct. Rep. 351. Conveyance to a wife of lands by a person 
buying them from her husband on exécution is not fraudulent. Allen v. Allen, 10 N. 
W. Rep. 113. 
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A oonTeyance made to"a wîfe for a valuable considération paid by the hnsband wîll 
be upheld as against a oreditor of the husband, whose demand accrued beforesuch con- 

yeyance, wliere the conveyance was procured aud made wittiout fraudaient inteut. 
Keich V. Reich, 1 N. W. Kep. 804 And where such a conveyance is procured to be 
made in good faith, and mtended aa an absolute gift, or post-nuptial settlenient, 
it is good as against subséquent creditors, (U. S. v. Griswold, 8 Fed. Kep. 556 ;) but 
it must, to support the conveyance made after marriage, as against creditors, be in 
writing. Elwelî v. Walker, 3 N. W. Rep. 64. A conveyance to the wife procured by 
tbe husband upon a considération moving from himself, and which appears frora the 
évidence to be a mère device or contrivanoe to put the husband's property in his vfife's 
natne, and beyond the reach of creditors or the oontingenoies of business, while he re- 
mains in the actnal possession, control, and enjoyment of the sanie, as thouah the légal 
tltle was in himself, the wife will be held to be the trustée for her husband, and such 
property subjected to the payment of his debts. Elwell v. Walker, 3 N. W. Rep. 64. 
where ajudgraent créditer seeks to set aside conveyance to wife, upon considération 
moving from husband, on the ground that it is fraudaient upon creditors, and the dé- 
fense is set up that the conveyance was made prior to contracting the debt sued upon, 
the burden of proof is on défendant. Knight v. Kidder, 1 Atl. Rep. 142. 

Where a man bought certain lands, the considération being the discharge of certain 
indebtedness held by him, and took the title in his wife's naine without her knowledge. 
it was held fraudulent as to former creditors. Gear v. Schrei, 11 N. W. Kep. 625. Atid 
where a husband deeded land to a creditor in payment of a demand held against him, 
and such creditor reconveyed a part of such land to the wife in considération of her 
signing her husband's deed, it was held to be a fraud upon the other creditors. Haynes 
V. Kline, 20 N. W. Rep. 453. 

A husband actualljr indebted to his wife may, if acting in good faith, convey to her 
property not exempt in payment thereof, and other debtors eannot complain that such 
indebtedness, or a part thereof, was barred by the statute of limitations, had the debtor 
seen Bt to assert sueh défense. Brigham v. Fawcett, 4 N. W. Rep. 272 ; Joues v. Brandt, 
10 N. W. Rep. 854 ; Jones v. Brandt, 13 N. W. Rep. 310. And where the title to land 
purchased with wife's money was taken in husband's name, he may deed same to her. 
Bennet v. Strait, 19 N. W. Rep. 806. But he eannot convey to his wife without con- 
sidération, in fraud of interest of creditors, property earned by their joint labors, but 
standhig in his nauie. Langford v. Thurlby, 14 N. W. Rep. 135. 

A wife eannot allow her husband to use and appropriate her property as his own for 
years, and inoorporate a part of hia own raeans into it, and then, upon a conveyance of 
the whole frora her husband, raake valid claim to it as against his creditors. Moyer 
V. Adams, 2 Fed.' Rep. 182. For a husband is not allowed to return, to the injury of 
his creditors, money given him by his wife to be nsed in his business, unless a loan. 
Bailey v. Kansas Manuf g Co., 3 Pac. Rep. 756. 

Where a wife had made advances to her husband from time to time by way of loan 
and not of gift, the subséquent conveyance of land through a third person to her, in 
repayment of such loans, and not made with the purpose of hindering, delaying, or 
defrauding creditors, but to satisfy his équitable obligations to his wife, is not a volun- 
tary conveyance, and is valid aa against creditors. Metsker v. Bonebrake, 2 Sup. Ct. 
Rep. 351. But even where a conveyance is made by tlie husband to tlie wife for a val- 
uable considération, yet with the intent to hinder and delay creditors, and this fact was 
known to the wife. it is fraudulent. CoUinson v. Jackson, 14 Fed. Rep. 305. 

(3) To Children. A voluntary conveyance from a parent to hia children, by way of 
settleraent, while solvent and free from debt, and notdisproportionate to his meana, will 
be sHstained, as against subséquent creditors, in the absence of fraud. Herring v. Rich- 
ards, 3 Fed. Rep. 439. Where a parent makes a voluxitary conveyance of real estate to 
his children, and makes subséquent contributions of money to pay oflf incumbranoes 
and improve the property, this will not render such conveyance void. Id. And where 
a banker, at the time entirely free frora pecuniary erabarraasment, and apparently pos- 
sessed of abundant means of his own, without fraudulent or wrongful intent, volunta- 
rily ereoted a dwelling-house upon his son's land without request of the son, who in- 
nocently acquiesced in the gratuitoua act of the father, believing him to be a man of 
wealth, and shortly thereafter the fatlior was coinpelled to suspend business by reason 
of a gênerai finanoial panic, and was adjudged a bankrupt, it was held that the volun- 
tary expenditure so made by the father was not a ground for charging the son or his 
land. Curry v. Lloyd, 22 Fed. Rep. 258. 

A conveyance by a parent to his children of real estate, in pursuance of a former 
agreementj in considération of their remaining with and working for him during their 
nouage, will not be upheld as a.^ainst creditors existing at the time, because their serv- 
ices were not a valuable considération, being only auoh services as in law they were 
bound to render. Dowell v. Applegate, 15 Fed. Rep. 419 ; Stearns v. Gage, 79 N..Y. 102 ; 
Updike V. Titus. 13 N. J. Eq. 151 ; King v. Malone, 31 Grat. 158 ; Hack v. Stewart, 8 Pa. 
St. 213 ; Sanders v. Wagonseller, 19 Pa. St. 248 ; Miller v. Sauerbier, 30 N. J. Eq. 71 ; Bart- 
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îett V. Mercer, 8 Ben. 439 ; Guffln v. Pirst Kat. Bank, 74 111. 259 ; Hart v. Flinn, 36 lowa, 
366; Zerbe v. Miller, 16 Pa. St. 488; Van Wyck v. Seward, 18 Wend. 375. However, 
a conveyanoe to a grandchild uiider suoh a promise, and the renderiug of such serv- 
ices, wiU be upheld as a oonveyance for a valuable considération, and good as against 
the claims of creditors. Dowell v. Applegate, 15 Fed. Rep. 419. 

And where there is an express contract to pay wages to son, where he remalns with 
and Works for parent after he becomes of âge, a transfer to son in liquidation of indebt- 
cdness thus created will be upheld. Byrnes v. Clark, 14 N. W. Rep. 815. For parents 
hâve a right, as against creditors, to oompensate children for their services in supporting 
them. Howard v. Rynearson, 15 N. W. Rep. 486. And oonveyances to oompensate for 
past services, made in good faith, will be npheld. Collier v. French, 21 N. W. Rep. 90. 
But where a son, after he had attained majority, oontinued for a few years to live with 
his father, support him, and to labor on the farm as he had previously donc, no ex- 
press contract as to the payment of waa;es by the father for the services of the son being 
proved to exist between them, it was held that the father oould not, after he became 
mdebted and insolvent, oonvey; to him real estate in payment for the services rendered 
by him since attaining his majority. Hack v. Stewart, 8 Pa. St. 213. Same was held 
in the case of a daughter, where the alleged considération was a cow given to the 
danghterbyher grandfather, andthecowaud increase kept by the jiarent, and for serv- 
ices performed by her while in the family after attaining her majority. Hart v. Flinn. 
36 lowa, 366. 

A conveyance by parent to a child of property in payment of note due is, of course, 
valid. Howard v. Rynearson, 15 N. W. Rep. 486. And it will not be fraudaient when 
made without considération, but in good faith, before the debt was coutracted, even 
though the parent kept the custody of the land and managed it for his daughter. Dun- 
ham V. Pitkin, 19 N. W. Rep. 166. 

Conveyance by a parent largely indebted of his property, or a part thereof, for a 
sraall suni down, aud notes for the balance, unsecured, or when the considération is 
the assiimption of a mortgage on the property simply, will be held to be fraudulent. 
Star Wagon Co. v. Maurer, 5 N. W. Rep. 576; Knowlton v. Hawes, 7 N. W. Rep. 286, 
Dickernian v. Farrell, 13 N. W. Rep. 422 ; Lyon v. Haddock, Id. 737. 

But where a parent is in debt, and makes a voluntary conveyance to his child, or chil- 
dren, with a view of insolvency, or intending that the property shall be held in secret 
trust for himself, or that the conveyance shall hinder, delay, or defraud creditors, such 
conveyance is void. Godell v. Taylor, Wright, (Ohio,) 82; Carlisle v. Rich, 8 N. H. 
44; Pepper v. Carter, 11 Mo. 540; Henry v. FuUercon, 13 Smedes & M. 631 ; Wells v. 
Treadwell, 28 Miss. 717 ; Marston v. Marston, 54 Me. 476 ; Atkinson v. Phillips, 1 Md. 
Ch.507; Clayton V. Brown, 17Ga. 217; Mixell v. Lutz, 34 111. 382 ; Miller v. Thomson, 
3 Port. (Ala.) 196 ; Gardner v. Boothe, 31 Ala. 186 ; Benton v. Jones, 8 Conn. 186 ; 
Olayton v. Brown, 17 Qa. 217; Sheppard v. Iverson, 12 Ala. 97; Parish v. Murphree, 
13 How. 92 ; Jones v. Slubey, 5 Har. & J. 372 ; Kissam v. Edmonston, 1 Ired. Eq. 180 ; 
Ringgold v. WagRoner, 14 Ark. 69; Swartz v. Hazlett, 8 Cal. 118; New Haven Steam. 
Co. V. Vanderbilt, 16 Conn. 420 ; Stewart v. Rogers, 25 lowa, 395 ; Brady v. Briscoe, 2 
.T. J. Marsh. 212 ; Rucker v. Abell, 8 B. Mon. 566 ; Birdsale v. Lakey, 6 La. Ann. 647 ; 
Rousseau v. Lum, 9 La. Ann. 325 ; Hoye v. Penn, 1 Bland, Ch. 28 ; Worthington v. 
Shipley, 5 Gill, 449 ; BuUett v. Worthington, 3 Md. Ch. 99 ; Brice v. Myers, 6 Ohio, 121 ; 
Croft V. Arthur, 3 Desaus. (S. G.) 223 ; Chamberlayne v. Temple, 2 Rand. (Va.) 384 ; 
Coleraan v. Cocke, 6 Rand. (Va.) 618 ; Amy v. Young, 15 N. H. 522 ; Seward v. Jackson, 
8 Cow. 406; Robinson v. Stewart, 10 N. Y. 189; Tripp v. Childs, 14 Barb. 85; Pell v. 
Tredwell, 5 Wend. 661 ; Sterry v. Arden, 1 Johns. Ch. 261 ; Waller v. Mills, 3 Dev. Law, 
515 ; Jessup v. Johnston, 3 Jones, Law, 335 ; Smith v. Reavis, 7 Ired. Law. 341 ; Morgan 
V. McLelland, 3 Dev. Law, 82 ; O'Daniel v. Crawford, 4 Dev. Law, 197; Winchester v. 
Reid, 8 Jones, Law, 377 ; McGill v. Harman, 2 Jones, Eq. 179 ; Brown v. Godsey, Id. 417 ; 
McKimmon v. Rogers, 3 Jones, Eq. 200 ; Edgington v. Williams, Wright, (Ohio,) 439 ; 
Geiger v. Welsh, 1 Rawle, 349 ; Miner v. Warner, 2 Grant, Cas. 448 ; Johnston v. Harvy, 
2 Pen. & W. 82 ; Nicholas v. Ward, 1 Head, 323 ; Hamilton v. Bradley, 6 Hayw. (Tenn.) 
127; Dillard v. Dillard, 3 Humph.41; Martin v. OUiver, 9 Humph. 561; Redfieldv. 
Buok, 35 Conn. 328; Chase v. McCay, 21 La. Ann. 195; Grimes v. Rugsell, 45 Mo. 431. 

The same is true where the conveyance is not directly from the father to the child, 
but from vendor to child, the father paying the purchase money therefor. Doe v. Mc- 
Kinney, 5 Ala. 719; Patterson v. Campbell, 9 Ala. 933; Elliott v. Hom, 10 Ala. 348; 
Godell v. Taylor, Wright, (Ohio,) 82; State Bankv.Harrow, 26 lowa, 426; Ewell, Lead. 
Cas. 75. The same is true where the son takes the property and agrées to pay the par- 
ent's debts. Star Wagon Co. v. Maurer, 5 N. W. Rep. 576 ; Swihart v. Shaum, 24 Ohio 
St. 432; Brady v. Briscoe, 2 J. J. Marsh. 212; Robinson v. Stewart, 10 N. Y. 189. See 
Pattison v. Stewart, 6 Watts & S. 72 ; Preston v. Jones, 50 Pa. St. 54. 

A mother's oonveyance of her property to her children, just prier to her second mar- 
riage, is said to be a fraud upon the second husband. Black v. Jones, 1 A. K. Marsh. 
312; Petty v. Petty, 4 B. Mon. 215. See Bamsay v. Joyce, MoMuU. Ch. 236; Mânes v. 
Durant, 2 Rich. Eq. 404. But a father's conveyance of ail his personalty to his cUil- 
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dren ty a former wîfe îs lield ndt to be a fraud on the rights of the second wîfs, Oam- 
eron v. Catneron, 10 Smedes & M. 394. 

A marriage contracted by a cliild in considération oi a oonveyance is a valuable con- 
sidération and will sustain tlie transfer, Verplank v. Sterry, 12 Johns. 536; Sterry v. 
Arden, 1 Jobns. Ch. 261; Wood v. Jackson, 8 Wend. 9; Whelan v. Whelan, 3 Cov^. 
537 ; Mills v. Morris, 1 Hoff. 419. But tbis rule does not apply whexa a voluiitary con- 
veyance is made to a child who afterwards marries, and tlie father continues in posses- 
sion, contracting debts and dying insolvent, so as to enablethe child to hold the prop- 
erty as against his creditora. O'Brien v. Coulter, 2 lilackf. 421. See Stokes v. Jones, 18 
Ala. 734. 

3. Bo.'ïA FiDE PoKCHASEB. A bona fide piirchaser of the légal title, withotit notice of 
fraudaient intent of grantor, oroutstandingeqnities, will beprotected, (Butler v. Doug- 
lass, 3 Fed. Rep. 612: Paddock v. Fisli, 10 Fed. llep. 125; Latbani v. Barney, 14 Fed. 
Eep. 433 ; Scheble v. Jordan, 1 Pac. Rep. 121 ; Farlin v. Sook. 1 Pac. Rep. 123 ;) other- 
wise, however, if he gets no légal title, (Butler v. Douglass, 3 Fed. Rep. 612 ; Latliam v. 
Bamey, 14 Fed. Kep. 433;) for fraudaient intent of tlie grantor cannot affecta bona fide 
purcliaser for value witbout notice. Howe Macliine Co. v. Clavliourn, C Fed. Rep. 
438 ; McDonald v. Hardin, 8 N. W. Eep. 473 ; Zoeller v. Riley, 2 N. E. Rep. 388. But 
a bona fide purchaser from a fraudulent grantee, without notice of the fraud, is liable 
to any of sucb creditors for any portion of the purchase nioneyreniaining unpaid after 
notice of the fraud, and a court of equity will give the creditôr a lien upon the prem- 
ises for that amount. Dowell v. Applegate, 7 Fed. Rep. 881. 

To cuustitiitu a uonafide purchaser for a valuable considération thesale uiust bemade 
without notice, and with the nioney actually paid. Savage v. Hazard, 9 N. W. Rep. 
83. For wliere the grantee in a deed made to dofraud the creditors of the grantor knows 
of such fraudulent intent, or bas knowledge of facts sufficient to excite the suspicions 
of a prudent nian and put hitu on inquiry, he makes hiniself a party to the fraud. 
Bartles v. Q-ibson, 17 Fed. Eep. 293. Actual knowledge on part of vendee of fraudu- 
lent intent of vendor is not necessary to render sale void. If facts brought to his at- 
tention are such as to awaken suspicion, and Icad a nian of ordinary prudence to make 
inquiry, he is chargeable with notice, and with participation in the fraud. GoUober v. 
Martin, 6JPac. Rep. 207. But to render fraudulent, the purchaser must bave notice of 
facts sufiBcient to put an ordinary man on bis guard. Temple v. Smith, 14 N. W. Rep. 
527. 

A conveyance' made in considération of future support, where grantee acts in good 
faith, and the greater part being valuable and actually paid, will not render fraudulent. 
Barnett v. Kniglit, 3 Pac. Rep. 747. But ordinarily a voluntary transfer of property by 
an insolvent debtor by gift, or upon tlie considération of a promised future support of 
the grantor, necessarily tonds to delay the just ciaima of his creditors, and is prima fade 
évidence of a fraudulent intent. ïupper v. Thompson, 4 N. W. Rep. 621; Rynearson 
V. Turner, 17 N. W. Rep. 219; Graham v. Rooney, 42 lovva, 567; Guffin v. First Nat. 
Bank, 74 111. 259. 

Where a grantee takes land and agrées to pay an incumbrance thereon, which is 
much le.ss thaii the value of the land, this will not prevcnt the conveyance from being 
of a voluntarv charactor, so far as relates to the niortgagor's remaining intcrest in the 
land. First Kat. Bank v. Bertschy, 9 N. W. Eep. 534. 

4. Intest. To make the transfer fraudulen t there must be an intent to dei'raud, and an 
act wliich K-ill actually defraud creditors by hindering, delaying, orpreventing the col- 
lection oftli^eirclaims. Baldwin V. O'Lauglilin, 11 N. W. Eep. 77. The fraudulent intent 
must be allèged in tlie pétition andproven on the trial. Thompson v. Jackson, 3 Rand. 
504. The fraudulent act niust be clearly made out ; it will not, as a rule, be presumed, 
(Grover v. Grover, 3 Md. Ch. 29; Weisiger v. Chisbolni, 28 Tex. 780 ; Bridgeford v. Bi- 
monds, 18 La. Ann. 121 ; Toiiilinson v. Payne, 8 Jones, Law, 108 ; Lyman v. Cessford, 15 
lowa, 229 ; Wright v. Grover, 27 111. 426; Stiles v. Liglitfoot, 2C Ala. 413,) orinferred from 
slight évidence, but is a conclusion drawn from ail the circnmstauces surrounding tlie 
case and the parties. Hollister v. Loud, 2 Mich. 309; Colquitt v. Thomas, 8 Ga. 258; 
Gardiner v. Gerrisb, 23 Me. 46 ; Hamiltou v. Boall, 2 Har. & J. 414 ; Baldwin v. Buck- 
land, 11 Mich. 389 ; Parkhurst v. McGraw, 24 Miss. 134 ; Jones v. Emery, 40 N. H. 348 ; 
Forsyth v. Matthews, 14 Pa. St. 100. 

Intent may be shown by acts and déclarations before sale. Bdgell y. Lowell, 4 Vt. 
405 ; McLane v. Johnson, 43 Vt. 48. Nothing but intent to defraud creditors generally 
will render transfer voidable. Allen v. Bullock, 1 N. W. Rep. 863 ; Burgin v. Burgin, 
1 Ired. Law, 453. The intent must be to "defraud, hinder, or delay creditors," or it 
does not fall within the statute of 13 Eliz. c. 5. An intent to deceive or defraud, or 
hinder or delay, the public, bas been held not to be within the statute. Griffin v. Stod- 
dard, 12 Ala. 783. 

The terni "hinder and delay " relates ni erely to time, but bas référence also to tha 
interposition of obstacles with the fraudulent intent to hinder and delay. Linn v. 
Wright, 18 Tex. 317 ; Hefner v. Metcalf, 1 Head, 677. The statute implies two acts : to 
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" hinder or delay," and to " defrand," créditera. The raere intent to defraud is said to 
rltiate a transfer. Pillins v. Otis, 13 Wis. 495 ; Planck v. Schermerhorn, 3 Barb. Ch. 844 , 
Button V. Hanford, H Mich. 513 ; Davenport v. Gummings, 15 lowa, 219 ; Burt v. Mc- 
iCinstry, 4 Minn. 204, (Gil. 146.) There is something of a more vicions nature implied 
by the Word " fraud " than by the term "hinder and delay." "Hinder" and" delay " 
are synonyins— mère pleonasms introduoed out of the abundance of précaution. Read 
V. Worthington, 9 Bosw. 617 ; Burdick v. Post, 12 Barb. 168 ; S. 0. 6 N. Y. 522. 

Only such hinderanceand delay as opérâtes as a fraud cornes within thestatnte. Hoff- 
man v. Mackall, 5 Ohio St. 124. Thus an assignnient for the benefit of creditors is not 
within the statute: l'iokstock v. Lyster, 3 Maule & S. 371 ; Maux v. Howell, 4 East, 1 ; 
Wilder v. Winne, 6 Cow. 284; S. C. 4 Wend. 100. The duration of the hinderanoe or 
delay bas nothing to do with the matter. Quarles v. Kerr, 14 Grat.48; Sutton v. Han- 
ford, 11 Mich. 513. It lias been held, and that justly, that creditors bave as much right 
to receive their bills when due as they bave to receive them at ail. Nicholson v. Leav- 
itt, 6 N. Y. 510 ; S. C. 10 N. Y. 591 ; 4 Sandf. 253. A man luay secure another who la 
bis creditor, and thus niake hini a preferred creditor. Holbird v. Andersen, 5 Term E. 
235; Wood v. Uixie, 53 E. C. L. 892; S. C. 7 Q. B. 892; Darvill v. Terry, 8 Hurl. & N. 
807 ; Hall v. Arnold, 15 Barb. 599 ; Hartshorn v. Eames, 31 Me. 93 ; Gassett v. Wilson, 3 
Fia. 235; Wheaton v. Neville, 19 Cal. 41. Or he uiay assign for the benefit of ail his 
creditors. Biches v. Evans, 9 Car. & P. 640 ; Johnson v. Osenton, L. K. 4 Exoh. 107 ; 
Wilt V. Franklin, 1 Bin. 502; Jackson v. Cornell, 1 Sandf. Ch. 348; Horwitz v. Ellinger, 
31 Md. 492, The last, while it opérâtes to delay creditors, yet it is not tinctured with 
fraudaient intent, and will be upheld by the courts. 

Frauds are of two kinds: Mrst, where the instrument itself niakes the transaction 
fraudulent; this is oalled fraud in law or constructive fraud, (Lukins v. Aird, 6 Wall. 
78;) and, second, an act that hinders, delays, or defrauds creditors, and which is con- 
ceived, "devised, and contrived of malice, covin, collusion, orguile;" and where the 
intent is niarked by thèse characters, or any of them, it is a fraud in fact. Ewing v. 
Runkle, 20 111. 448 ; Meux v. Howell, 4 East, 1. The présence of the intent is a very 
necessary élément. Sibly v. Hood, 3 Mo. 290. A légal and not a moral intent is referred 
to. Parties may do wbat they consider perfectly fair to prevent a sacrifice, with the in- 
tention of paying ail their debts ultimately, or may be actuated purely by motives of 
compassion or affection, and yet be guilty of gross fraud upon creditors, (Stiirdivant v. 
Davis, 9 Ired. Law, 305; Gardiner Bank v. Wheaton, 8 Me. 373; Briggs v. Mitchell, 60 
Barb. 288; Trinible v. Turner, 13 Smedes & M. 848; Plood v. Prettyman, 24 III. 597,) 
if the tendency of such act and its legitimate etîect are to defeat or delay creditors. 
Enders v. 8wayne, 8 Dana, 103. 

Constructive fraud is a question of law; fraud in fact is a question of évidence, usu- 
ally, (Evans v. liugee, 23 N. W. Rep. 24; Trowbridge v. Sickler, 11 N. W. Rep. 581; 
Sweet V. Wright, 17 N. W. Rep. 408 ; Ho we Machine Co. v. Claybourn, 6 Fed. Rep. 438 ;) 
and when intent is material, party may testify as to what his intent was, (Frost v. 
Rosecrans, 23 N. W. Rep. 895;) but where there is no disputa as to the facts, it is 
purely a question of law. 

The mère intent to prevent a sacrifice of his property on the part of the debtor is not 
within -the statute of frauds, (Murray v. Cason, 15 Mo. 378,) but a transfer of property, 
without consideratioii, to the wife to préserve it from exécution, is, (Hendershott v. 
Henry, 19 N. W. Rep. 605 ;) and where this intent is coupled with tlie requisite delay or 
hinderance, or defrauding creditors, it rises to the dignity of a fraudulent transaction, 
because a fraud in law. lîrown v. Osgood, 25 Me. 505 ; Borland v. Mayo, 8 Ala. 104. 

(1) Presumptions a» to intent. Fraudulent intent presumed only when the interests of 
a third party may be injuriousfy affeeted by it. Kerrick v. Mitchell, 24 N. W. Rep. 151. 
But a party is conclusively presumed to bave intended fraud, if fraud logically resuit 
. from his conduct, (llilliard v. Cagle, 46 Miss. 309;) for every man is presumed, in the 
légal as well as the moral world, to intend the natural conséquences of his acts. Gol- 
lober V. Martin, 6 Pac. Rep. 267 ; People v. Langton, 7 Pac. Rep. 843 ; Gillet v. Phelps, 
12 Wis. 392. When the intent with which an act was donc is thegist of the action, the 
presumption is that every sane man contemplâtes and intends the necessary, natural, 
and probable conséquences of his acts. People v. Sweeney, 22 N. W. Rep. 50. If oue 
intends to do that wliich he is conscious the law forbids, no otber evil intent need be 
shown. tr. S. V. Houghton, 14 Fed. Rep. 544. But wrong intent miist be foUowed by 
a wicked act, to fall under the ban of the law. Id. When the proof shows that an un- 
lawful act was doue, the law présumes the intent, and a proof of the act beiug a viola- 
tion of law is proof of the intent. TJ. 8. v. Baldridge, 11 Fed. Rep. 552. And where the 
conduct of a debtor necessarily results in defrauding his creditors. he is presumed to 
hâve foreseen and intended such resuit. GoUober v. Martin, 6 Pac. Rep. 267. 

Circurastances will be oonsidered in connection with a coïncidence in the date of an 
alleged fraudulent conveyance with tbe time of falling due of claims of a creditor or 
creditors. Gebbart v. MerfeUl, 51 Md. 322. If a fraudulent intent can or must be in- 
ferred from ail the circumstances of the case, the conveyance will be held to be fraudu- 
lent. Lyne v. Bank of Ky., 6 J. J. Marsh. 545; Constantine v. ïwelves, 29 Ala. 607 
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Where one takes a voluntary abaolate oonveyanoe of valuable property, knowing that 
the grantor is largely in debt, and unable to çay bis debts withoat subjecting suoh prop- 
erty to their paynient, he is guilty of fraud m law agaiiist the creditors of hia grantor, 
and the oonveyance is void as against them. First Nat. Bank v. Bertschy, 9 N. W. 
Rep. 534. 

5. Exempt PBOPBBrr. The oonveyance of a homestead already exempt from exé- 
cution — that is, beyond the reach of légal process — cannot be fraudulent, (Lishy v. 
Perry, 6 Bush, 615; Smith v. Kumsey, 33 Mich. 183; Delashmut v. Trau, 44 lowa, 613; 
Carhart v. Harshaw, 45 Wis. 340;) for the conveyance of property exempt from exé- 
cution cannot, under any oiroumstances, be made out to be a fraudulent conveyance. 
(Bond V. Seymour, 1 Chand. 40 ;) and consequently a conveyance of a homestead to 
the wife will be upheld. Dreutzer v. Bell, 11 Wis. 114; Pike v. Miles, 23 Wis. 164; 
Legro V. Lord, 10 Me. 161 ; Hibben v. Soyer, 33 Wis. 319. 

Exempt property is not subjeot to fraudulent aliénation, (Derby v. Weyrich, 8 Neb. 
174; Boggs V. Thompson, 14 N. W. Eep. 393; Robb y. Brewer, 15 N. W. Kep. 420; Gil- 
lespie V. Brown, 20 N. W. Eep. 632,) unless made with the intention of perpetrating a 
fraud upon the exemption laws. Allen v. Perry, 14 N. W. Rep. 3 ; MuU v. Jones, 6 
Pao. Rep. 388. 

6. CoNsiDBBATioN. To sustain a deed of bargain and sale requires a pecnniary or val- 
uable considération. 3 Washb. Eeal. Prop. (3d Ed.) 321. To sustain a deed of oovenant 
and seizin requires a good considération. Id. "A valuable considération means and 
necesaarily requires, under every form and kind of purohase, something of aotual value, 
capable, in estimation of law, of pecuniary measurement, parting with money or mon- 
ey s worth, or an aotual change in the purchaaer's légal position for the worse." 2 Pom. 
Eq. Jur. 205. Where the amount of considération is grossly small or inadéquate, it is 
not a valuable considération. Worthy v. Caddell, 76 N. G. 82. In the last case the 
court say that " when a person causes his land to be sold on exécution to defraud his 
creditors, and B., with knowledge of such intent, purchaaes at a grossly inadéquate 
priée, he is not a bona fide purchaser for a valuable considération. A considération 
named in a deed being merely nominal, the deed, as to creditors of the grantor, will be 
taken by the court to be voluntary." De Tastett v. Crousillat, 2 Wash. 0. 0. 133. See 
Brice v. Myers, 5 Ohio, 121. A conveyance made on a good considération only is a 
voluntary conveyance. 3 Washb. Real Prop. (3d Ed.) 320. To bring a conveyance 
within the categoiy of a voluntary conveyance, there must be a total want of any sub- 
stantial considération. Id. 

Where the circumstances exist upon which a considération of love and affection oan 
be based, — as relationship within the proper degree, — and love and affection, coupled 
with one dollar, is the considération for the tranafër, the latter being grossly inadéquats 
as a money considération, the former will be regarded as the true considération, and 
the only considération. If one considération, like money, be expressed, another, lika 
love and affection, may not be shown, and vice versa. Burrage's Lessee t. Beardsley, 
16 Ohio, 438; Hinde's Lessee v. Longworth, 11 Wheat. 213; Clarkson v. Hanway, 2 P. 
Wms. 203 ; Hildreth v. Sands, 2 Johns. Ch. 43 ; 3 Washb. Real Prop. (3d Ed.) 616. Where 
a deed purports to be for natural love and affection, it is not compétent to prove that 
the considération was valuable. Hinde's Lessee v. Longworth, 11 Wheat. 199. It bas 
been held that mère moral obligations to convey are sut&cient to sustain conveyance. 
Oottrell V. Smith, 18 N. W. Rep. 865. 

St. Faul, Mirm. Jas. M. Kbbb. 



£Ibed and others v. Chase and others. 

Sames v. Lawbbnob and others. 

Same v. Cobb. 

(Oireuît Court, W. D. MieMgan. August 14, 1886.) 

1, Lettehs Patent — Reissde — Expansion dp Claim — Validitt. 

Where the reissue of letters patent covera anything not embraced within the 
original patent, the reiasue is to that estent void. 

2. Same— Expansion of Dbscbiption — Effect. 

The insertion in a reissued patent of the inventor's opinion that his inven- 
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tion is one of a certain class, and rednced into form, accomplishîng a success- 
ful resuit, where it does not in any way aflEect or enlarge tlie claim of the orig- 
inal, does not invalidate the reissue. 

3. Samb— Rbissub Construed, and Held Vamd. 

Heissue No. 9,148, dated April 13, 1880,given on original patent, No. 95,458, 
dated October 5, 1869, considered, and held to be valid. 

In Equity. 

Matthews, Justice. Thèse cases come before me now upon a re- 
hearing, a pétition for which was allowed, upon doubts entertained 
as to the validity of the reissued letters patent. No. 9,148, dated April 
13, 1880, issued to David L. Garver, assigner to the complainants, 
the original patent. No. 95,458, dated October 5, 1869, for an im- 
provement in harrows. There was an intermediate reissue, No. 8,142, 
dated March 26, 1878; but as that was surrendered when the subsé- 
quent reissue was granted, it bas no relation to the présent contro- 
versy. 

At the time the decrees were ordered at the original hearing of 
thèse causes, no argument was heard on the question of the validity 
of the reissued letters patent, which are the foundation of the com- 
plainants' daim for relief, because shortly prior to that hearing the 
question, after argument before the circuit court sitting in Indiana, 
had been decided in the affirmative, and it was considered expédient 
and a matter of comity to follow that décision in this circuit. The 
litigation having spread to other circuits, and doubts having been ex- 
pressed by the judges in those circuits whether the ruling in favor of 
the validity of the reissued patent could be sustained, in view of the 
décisions of the suprême court upon the subject, a pétition for a re- 
hearing in thèse cases was allowed, and a fuU, thorough, and able 
argument bas now been had upon the question, as though it was an 
original one, and the cases are now to be disposed of upon their mer- 
its, without préjudice from any former decrees. 

The original patent was dated October 5, 1869. The application 
for the présent reissue was not made until May 29, 1879, after an 
intervening delay of nearly 10 years. No facts in excuse for this 
apparent lâches are shown or elaimed to exist, and upon the well- 
established doctrine of the suprême court it must be assumed, with- 
out anything further, that the reissued patent, so far at least as it 
covers anything not within the claim of the original, is void. This 
is conceded by counsel for the complainant. On the other hand, it 
is maintained that if the claims of the reissued patent, or one or 
some of them, are either within the scope of the claim of the original 
patent, or are legally identical with it, to that extent the reissued' 
patent can and ought to be upheld. This is also the doctrine of the 
suprême court, as declared in Gage v. Herring, 107 U. S. 640, S. G. 
2 Sup. et. Eep. 819, and is conceded to be so by the counsel for the 
défendant. This question of identity as to the claims in the two pat- 
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ents is one of construction and comparison, to be determined from 
the face of the instruments, interpreted according to the principles 
of law. The spécifications to the original patent, No. 95,458, issued 
to David L. Garver, read as follows: 

"Beit known that I, David L. Garver, of Hart township, in the county of 
Oceana, and state of Michigan, hâve invented certain improvements in har- 
rows, of which the folio wing is a speeiflcation: 

'NATUKE AND OBJEOTS OF THE INVENTION. 

"My invention relates to the construction of harrow teeth of spring steel, 
and of such form that when attached to an ordinary harrow f rame they will 
curve back over the bars of the frame, pass between them, and extend to the 
ground, their points inclining forward. The objects aceomplished by my in- 
vention are the following, viz. : 

"When a tooth strikes any solid substance, it rebounds or springs back and 
upward, thereby clearing the substance, and immediately entera the ground 
again, without interfering with the worklng of the other teeth. Fréquent 
clogging is avoided, and the harrow can be moved froin place to place as 
readily as a common sied, by simply turning it over. 

"DESCEIPTION of THE ACCOMPANYING DBA WING. 

"Figure 1 is a perspective view of a harrow provided with my improved 
harrow teeth. Figure 2 is a transverse sectional view of a bar of the frame, 
also showing one tooth and its fastening. Figure 3 is a longitudinal sectional 
view of a bar of the frame; also sliowing a tooth and its fastening. 

"GENERAL DESCRIPTION. 

"A is a common harrow frame, constructed lighter than the ordinary 
teeth require it to be, and provided with hinges, Z, at the sides, 6&/ ec are 
bars, to the under side of which the teeth, d, are attached. ïhe teeth, 
d, are made of spring steel about four feet in length, two inches in width, 
and one-fourth of an inch in thickness, having their points swedged in the 
shape of common cultivator teeth. The teeth are then bent in a circular 
shape, their points being about eight inches to the rear, and extending about 
five or six inches below, their ends. Their ends are fastened to the bar, c, 
by being let into the bar on the under side so as to be even with the under 
surface, and are there flrmly lield by one or more iron bolts, e, provided 
with nut and screw, as shown in figures 2 and 3. The points of the teeth 
incline furward and extend five or six inches below the under side of the 
frame. The dimensions of the teeth dépend entirely upon the nature of the 
soil for which they are intended. If used in light, sandy soil, they may be 
constructed shorter; if in a clay soil, they should be stifEer; and if in rough, 
rooty, stony ground, they should be longer than I hâve described them. The 
shape or kind of frame, or the number of teeth used, are matters of choice. 
Sixteen teeth are enough for a medium-sized harrow. The construction of 
the teeth admits of the frame being made lighter than the frame of an ordi- 
. nary harrow. Their points inclining forward, they hâve a tendency to enter 
the ground when the harrow is drawn, and this tendency obviâtes the neces- 
sity of a heavy frame. 

"OLAIM. 

"I claim as my invention the circular-shaped harrow-tooth, d, constructed 
and used in the manner and for the purpose herein speciûed." 
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THe drawîngs therein referred to are as follows : 
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The reissued patent ofÂpril S, 1880, différa verbally from the orig- 
inal in the following particulars : 

1. In the introductory part of the speeiflcations there is omitted in the 
reissue the following words contained in the original, viz.: 

"nature and OBJECTS of THE INVENTION. 

"My invention relates to the construction of harrow teeth of spring steel, 
and of such form that when altached to an ordinary harrow frame they will 
curve back over tlie bars of the frame, pass between theoi, and extend to the 
ground, their points inclining forward." 

2. For the words "description of the accompanying drawings" in the 
original, there are substituted the words, "In the drawings is represented a 
harrow embodying the principle of my invention." 

3. At the conclusion of the descriptive part of the spécification, next 
prior to the claims, there is inserted the following new matter not contained 
in the original, to-wit: "I am aware that prior to my invention a V-shaped 
cultivator has been provided with spring shovels inserted vertically in the 
beams or frame, but limited in their backward movement by downward pro- 
jeeting keys or wedges. I am also aware that horse-rakes hâve also been 
provided with spring teeth or Angers, and that upon seeding -machines such 
teeth or Angers hâve been eraployed for scratching in the seed; but none of 
said devices hâve been constructed with two or more séries of such long 
curved spring teeth attached to and supporting the frame, and so far as I am 
aware, I am the flrst ever to hâve produced a harrow wherein the harrow 
frame is supported on two or more séries of spring teeth which are adapted 
to yield to an unlimited extent when in use. " 

4. Instead of the single claim Qf the original, the reissued patent sets ont 
the following: "What I claim is (1) the combinatlon with a harrow frame 
of a curved harrow tooth made between its point of attachment to the frame 
and its point of contact with the ground to extend above the frame, so as 
to support the frame when turned upside down. (2) A spring-metal har- 
row tooth attached to a harrow frame and curved so that the main portion of 
the harrow tooth shall be located above the horizontal plane of the lower sur- 
face of said harrow frame, substantially as and for the purpose shown. (3) A 
harrow tooth of spring métal curved upward from its point of attachment to 
the harrow frame, thenrearward above said frame and downward to its point 
of contact with the ground, substantially as and for the purpose shown. (4) 
A harrow tooth made of spring métal curved forward and upward in an arch 
extending well above the horizontal plane of its attachment to tlie harrow 
frame, and free from contact therewith, except on the lower side of the bar, 
supporting said tooth substantially as and for the purpose shown. (5) The 
combination, with a harrow frame, of séries or rows of spring-metal teeth, 
curved substantially as described, mounted upon the bars or frame of the har- 
row, and supporting said harrow frame, substantially as and for the purpose 
shown. (6) A harrow consisting of a frarae carrying rows or séries of spring- 
metal teeth adapted to hâve a free and unlimited yielding motion to any ab- 
normal pressure or obstruction, substantially as and for the purpose shown. 
(7) A harrow consisting of a frame carrying multiple rows or séries of spring- 
metal teeth, said teeth curved between their points of attachment to said frame 
and their points of contact with the soil, and adapted to pierce and enter the 
ground as the harrow is drawn forward, and also adapted to hâve a free and 
unlimited yielding motion throughout their entire length, substantially as 
and for the purpose shown." 

It is contended, in the first place, by counsel for the défendants 
that, irrespective of the changes in claims, the omission from the re- 
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issued patent of the clause descriptive of the nature of the invention, 
and the insertion therein, in connection with a statement as to the 
existing state of the art, that the patented harrow is the first in which 
"the harrow frame is supported on two or more séries of spring teeth, 
which are adapted to yield to an unlimited extent when in use," en- 
large the scope of the invention as originally described; and that 
this would hâve the eïïect, if the claims in both remained verbally 
the same, to extend the daim in the reissued patent beyond that of 
the original. As the claim in the original is for a harrow tooth de- 
scribed, constructed, and used as therein specified, it is manifest that 
a material change in the description of the tooth would materially 
affect the claim by applying it to a différent invention. But suoh is 
not the présent case. The construction, manner of use, and purposes 
accomplished by the circular-shaped harrow tooth referred to in the 
claim are in no respect altered by the changes made in the spécification. 
The drawings are the same, and the description which identifies the 
tooth with them, showing its construction, the manner of its use, and 
the purposes to be effected, remains unaltered. The clause omitted, 
which déclares the tooth to be of such form that when attached to an 
ordinary harrow frame it will curve back over the bars of the frame, 
pass between them and extend to the ground, its point inclining for- 
ward, simply points out what is otherwise apparent from the gênerai 
description and is shown by the drawings themselves ; so that it re- 
mains true, asthus shown, whetherthe express statement of it is oon- 
tained in or exoluded from the spécification. 

The statement in référence to the state of the art, and the relation 
of the invention to it, is not a substantive part of the spécification, 
which by référence is embraced in the claim, so as to cover every 
harrow where the frame is supported on two or more séries of spring 
teeth which are adapted to yield to an unlimited extent when in use ; 
but is merely the expression of the inventor's opinion that his harrow 
is one of that class, and the first reduced into form, accomplishing a 
successful resuit. Its insertion in the reissued patent does not in any 
way affect or enlarge the claim of the original, considered or applied 
to it. 

It is further contended, however, on the part of the défendant that 
the claims contained in the reissued patent are larger and more com- 
prehensive than that of the original, and that, consequently, the two 
patents are not for the same invention. The argument on this point 
involves and turns upon the construction to be put upon the claim of 
the original patent. That claim, it will be remembered, is as fol- 
lows : "I claim as my invention the circular-shaped harrow tooth, 
d, constructed and used in the manner and for the purposes herein 
specified." 

The référence in the claim to the drawings and the spécification 
undoubtedly constitutes them, — that is, the drawings and spécifica- 
tions, — to a certain extent, and for some purposes, a necessary part of 
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the claim; for the latter cannot be understood wîthout împorting înto 
it the things referred to as a part of it. 

It is contended in argument on the part of the défendants that 
every part of the drawings and description in the spécification is 
made by the référence literally an essential part of the claim ; and 
that, consequently, the claim is to be limited and restrained to the par- 
ticular device described, not only in its gênerai form and construc- 
tion, but in every détail, so that merely formai variations from it, not 
affecting its mode of opération, or the funetions of any of the parts, 
or the purposes and results accomplished, would not be infringe- 
ments of it. It is therefore insisted that it is essential that the teeth 
covered by the patent must be of the précise geometrical shape shown 
in the drawings and described in the spécification and claim as cir- 
cular shaped; and that any variation from that shape, although not 
aiïecting the function or mode of opération, or gênerai oharacter of 
the tooth, or its effect in use, will not be an infringement of the 
patent. 

So, too, it is insisted that it is an essential part of the patent that 
the teeth shall be fastened to the bars of the harrow on the under 
side, and that it is permissible, without infringing the patent, to use 
similar teeth, provided they are fastened to the upper side of the bars 
or otherwise. 

But this mode of interpreting the patent, and the conclusions re- 
sulting from it, are not admissible. It rejects altogether, as incon- 
sistent with it, the well-established rule of construing patents in the 
light of the existing state of the art, so as, by separating things which, 
although parts of the description, were well known and in common 
use, to eliminate the précise invention which it must be presumed the 
patentée intended to claim as his own, unless the claim itself is so 
express and unambiguous as not to admit their exclusion; and also 
the equally well-recognized rule that a patent, even though it claims 
a device by a particular description, must be held also to include every- 
thing which is a mère équivalent for it, not itself involving invention. 
Without the aid of thèse reasonable and bénéficiai rules of construc- 
tion few patents would be of any practical value. In the présent case, 
upon the literal interprétation insisted on to defeat the eomplainants' 
title to relief, it would be sufficient to show that in the machines al- 
leged to be infringements the ends of the teeth were not fastened to 
the bar by being let into it so as to be even with the surface, or that 
they were not held by iron bolts provided with nut and screw, but were 
fastened in some other equally well-known and équivalent manner. 

In my opinion the reasonable and correct interprétation of this pat- 
ent ineludes within its grant the exclusive right, not only to harrow 
teeth made literally according to the drawings and descriptions of 
the spécifications, but also ail similar harrow teeth fastened at one 
end to the bars or frame of the harrow, and curved in shape so that 
they form an arch or bow above the plane of the bars or frame of the 
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harrow, and descend between the bars in a curve to the ground, their 
points inclining forward. Upon this construction it cannot be suc- 
cessfuUy contended that any of the seven claims contained in the re- 
isBued patent, nor ail of them combined, embrace anything not cov- 
ered by the original. The claims of the reissued patent are separately 
within the original claim, and ail combined are no more than its légal 
équivalent. ïhe only purpose they can be conceived as aecomplish- 
ing beyond the original claim is in excluding a construction of the 
original patent which its owner apprehended might possibly be sug- 
gested, which, if sustained, would not only defeat the reissue, but ren- 
der the original of but little value, and which, as already declared, is 
not admissible. 

It is equally clear that the défendants are guilty of the infringe-^ 
ments complained of to the extent declared in the interloeutory de- 
cree. That deeree is therefore confirmed, as is also the master's re- 
port, to which exceptions hâve heretofore been filed and overruled, 
and a final deeree may be entered accordingly. 



GuNN, Trustée, and others v. Savage and others, 
{Circuit Court, D. Connecticut. Septembor 25, 1885.) 

Lettres Patent — Reissub — Infringkment — Injunction. 

Reissue No. 6,113, dated Noverabei- 3, 1874, granted on original letters patent 
No. 123,927, granted Feliruary 20, 1872, considered, and preliminaiy injunction 
to restrain infringement denied. 

Motion for Preliminary Injunction. 

Bowdoin S. Parker and Charles E. Perkins, for plaintiflfs. 

Charles E. Mitchell, for défendants. 

Shipman, J. This is a motion for a preliminary injunction against 
the infringement of the third claim of reissued letters patent No. 
6,113, to Bowdoin S. Parker, dated November 3, 1874, and applied 
for December 22, 1873, the original patent having been granted Feb- 
ruary 20, 1872, and also against the infringement of the second and 
third claims of letters patent No. 314,189, and of the single claim of 
letters patent No. 314,192, each of said patents having been issued 
to William Pearce, and dated March 17, 1885. The Parker reissue 
and No. 814,189 are for improved dies for forging ox-shoes. No. 314,- 
192 is for the process of forging ox-shoes by the use of the dies de- 
seribed in 814,189. Sundry questions hâve been made by the de- 
fendants. I shall briefly mention those which compel me to deny 
the motion and to postpone a positive décision until the more careful 
investigation incident to a final hearing. 

The single claim of the original Parker patent was as follows : "The 
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swaging dies, C, C, D, D', for forming ox-shoes substantially as de- 
scribed." C, C, were the rough, shapiug, or bending dies. D, D', 
were the finishing dies. Tiie lirst daim of the reissue is the claim 
of the original patent. The second and third claims of the reissue 
are as follows : 

"(2) The maie die, D', with its convex projection, K, substantially as and 
for t;he purpose described. 

"(3) ïhe female die, D, formed with dépressions for calks, d, d, at the ends 
of the intaglio, and with rib, A, substantially as described." / 

On December 16, 1873, six days before the Parker reissue was ap- 
plied for, upon an application filed November 22, 1873, letters patent 
were issued to John Deeble, one of the défendants, assigner of three- 
fourths of bis right to the Atwater Manufacturing Company, one of 
the plaintiffs, for a séries of four sets of dies for forging ox-shoes. 
The claim is for "the séries of dies, A, C, B, h, as herein described, 
for the manufacture of ox-shoea." The die, L, is substantially the 
die, D, of the Parker reissue. 

In the months of November and December, 1873, 9,600 pounds of 
ox-shoes were made by the dies of the Deeble patent. Préparations 
for the manufaetui'e of said shoes, including the making of the dies, 
had begun as early as August, 1873. 

The defendant's position is that under the established law in re- 
gard to reissues, as explained in Mahn v. Harwood, 112 U. S. 354, 
S. G. 5 Sup. et. Eep. 174, the third claim of the Parker reissue is 
void. 

The second and third claims of the Pearce patent No. 314,189 are 
as follows : 

" (2) The dies, A and B, constructed as desoribed, and adapted for forging an 
ox-shoe from a straight bar of métal, substantially as described. 

"(3) The séries of dies. A, B, D, and E, constructed as described and 
adapted for forging and trimming an ox-shoe, substantially as shown." 

A and B are the female forging dies; D and E are the trimming 
dies. The patentee's contention is that "the peculiarity of the pro- 
cess is chiefly in so forming the said dies, A and B, that the blank 
may be formed from a straight bar of iron placed across the die. A, 
in substantially a Une with the transverse centers of the calk recesses. " 
The die, B, is substantially the same as the die, D, of the third claim 
of the Parker reissue. The trimming dies are old. 

The important question is the novelty and patentability of the in- 
Tention described in the second claim. Deeble offers the testimony 
of himself and five other witnesses that from 1874-75 to 1878 he 
used, in the manufacture of a large number of ox-shoes known as 
No. 3, his bending dies and a ribless die of substantially the shape of 
the finishing die, L. This statement is controverted by a large num- 
ber of witnesses. The ribless die is elaimed to hâve been substan- 
tially like the Pearce die. A, except in particulars merely mechanical. 
Deeble also testifies that, as an experiment, he successfuUy made a 
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few shoes from a straiglit rod upon the ribless die and die L, without 
the use of any other dies. Models of thèse dies are exhibits known 
as "Deeble dies Nos. 1 and 2." 

As the die, B, of the second claim is old, and dies, B, D, and E, of 
the third claim are old, if die, A, is also old, or an immaterial modifi- 
cation of an old die, it is insisted that the two claims are within the 
principle of the décision in Beecher Manufg Go. v. Atwater Manuf'g 
Go., 114 U. S, 523, S. G. 5 Sup. Ct. Eep. 1U07, and are void. 

The motion is denied. 



DioE and another, Eeceiver, etc., v. Struthbrs and otbers. 
{Circuit Court, W. D. Pennaylvania. September 19, 1885.) 

1. Patents for Inventions— Patent About to Expikk— Injonction. 

A suit in equity was brouglit on May 5, 1885, on letters patent which èxpired 
on the sixteenth of June next succeeding. Tliere was service on the défendant 
on May 7th, but no steps were taken to secure a preliminary injunction. The 
bill, however, on its face disclosing a caae cognizable in equity, on demurrer, 
hdd, that the court would uot dismiss the bill because of the expiration of the 
patent. 

2. Bame — Suit bt-Receivbb op Cobporation. 

In Pennsylvania a reoeiver of a corporation is the mère custodian of its prop- 
erty; and, not beinginvested withthetitle of the corporation to leiters patent, 
he cannot maiutain suit thereon in his own name. 

In Equity. Sur demurrer to the bill of complaint. 

Joshua Douglass, for complainants. 

D. F. Patterson, for défendants. 

AoHESON, J. This suit was brought on May 5, 1885, upon letters 
patent which expired on the sixteenth day of June next succeeding. 
The bill charges the défendant with past, and then continuing and 
threatened, infringement, and prays for an injunction, "provisional 
as well as final," and that the infringing drilling jars in the posses- 
sion of the défendants might be destroyed; also for a discovery, al- 
leged to be "essential and material" to a just détermination of the 
case, for an account, and decree for profits and for damages. Process 
was served on the défendants on May 7th, but no steps were taken 
to secure a preliminary injunction; and, the patent having now ex- 
pired, it is insisted that for this reason the court should not further 
hold the bill. But if a case is cognizable in equity at the time the 
bill is filed, the mère faet that the patent has expired does not oust 
the jurisdiction of the court. Gottfried v. Moerlein, 14 Fed. Eep. 170. 
True, in Betts v. Gallais, L. E. 10 Eq. 392, (cited in Root v. Kaihvay 
Go., 105 U. S. 211,) it was held that the court would not entertain a 
bill for the mère purpose of giving relief in damages for the infringe- 
ment of a patent, where suit was begun so immediately before the 



104 £'£C£BâL BËFOBÏëB. 

expiration of the patent as to render it utterly impossible to hâve ob- 
tained équitable relief during the life of the patent, which had only 
four days to run after bill filed. And in Burdell v. Comstock, 15 
Fed. Eep. 395, and in Davis v. Smith, 19 Fed. Eep. 823, where 
suits in equity were commenced in the former case only five days, 
and in the latter but one day, before the expiration of the patent, the 
bills were dismissed. But in each of those cases it was évident that 
the bill was a mère device to transfer a plain jurisdiction to award 
damages from the forum, to which it properly belonged, to a court of 
equity. Hère, however, such is not the apparent purpose, and this 
ground of demurrer is not sustained. 

But there is another real difficulty in the plaintifîs' way, in that 
they do not represent the entire right in the patent, which is neces- 
sary in order to sustain the suit. Walk. Pat. §§ 399, 400, 574; Gay- 
ler V. Wilder, 10 How. 494; Blanchard v. Eldridge, 1 Wall. Jr. 339; 
Hewitt V. Pennsylvania Steel Co., 24 Fed. Rep. 367. The bill dis- 
eloses that the Gibbs & Sterrett Manufacturing Company — a corpo- 
ration which, as the case stands, is a stranger to the suit — is the 
owner of one-half the patent. F. W. Ames, the receiver of that Com- 
pany, is, indeed, the plaintiff ; but, clearly, he bas no title upon which 
to maintain an action in his own name. Yeager v. Wallace, 44 Pa. St. 
294; Kerr, Eeo. p. 192, note 1; High, Eec. § 209. By the law of 
Pennsylvania, Ames is the mare custodian of the property of the cor- 
poration . By virtue of his appointment as receiver no title to the 
patent passed from the corporation to him. Doubtless it was compé- 
tent for the court appointing him to authorize him to bring suit on 
the patent; but then it should hâve been brought in the name of the 
corporation. The objection, therefore, that the plaintiff Ames bas 
no title upon which to maintain this suit, the same being in a cor- 
poration which is not a party hereto, is well taken, and for this cause 
the demurrer is sustained. 
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DioK and ânother, Eeceîver, etc., v. Oïl Well Supplt Co., Limited. 

{Circuit Court, W. D. Pennsylvania. Septembor 19, 18S5.) 

Patents fok Intentions— Want of Invention. 

In thig case, /leld, that the alleged want of patentable invention was nnt sr> 
obvious Ihat the question of patentability could be examined and safely declded 
on deraurrer. 

In Equity. Sur deraurrer to the bill of complaint. 

Joshua Douglass, for complainants, 

James G. Boyce, for défendant. 

AcHBSON, J. The cause of démarrer assigned upon the record is 
that the letters patent sued on are not for any patentable invention; 
the described improvement in the construction of drilling jars for oil 
wells being the mère substitution of one material for another. Now 
it is indeed true that the spécification discloses that drilling jars had 
been made substantially of the form and shape described in the pat- 
ent, usually of wrought iron alone, or in rare instances entirely of 
steel ; but such jars, the spécification also reveals, were defective — lia- 
ble to become locked together and inoperative while in the well, or to 
break — for reasons fuUy explained. Thèse practical difficulties, itis 
claimed, are obviated bythe invention hère, which consista insocom- 
bining iron and steel in the manufacture of drilling jars as to secure 
the necessary tensile strength in the parts subjected to great longitud- 
inal strain, and the hardness of steel in the parts which give and re- 
ceive the blow, and which are subject to great frictional wear, such 
end being seeured by welding into the wrought-iron jar a steel head- 
piece to receive the blow, and by makiug of steel the inner faces of 
the link-bars where the frictional wear is the greatest. In view of 
the service required, and the obstacles to be overcome, is there an ob- 
vious want of patentable invention in this device ? Whether an im- 
provement in machinery is the resuit of mère mechanical skill and 
good judgment, or involves the exercise of the inventive faculty, is 
often a nice question. That the improvement hère belongs to the 
category of invention, it must be presumed, was shown to the satis- 
faction of the officiais in the patent-oiïice, and I am not prepared to 
say, upon a mère inspection of the patent without any proofs bearing 
upon the subject, that the décision of the office was erroneous. More- 
over, the bill of complaint allèges that Guillod was the "true, orig- 
inal, and first inventer" of the improvement, and that it was "not 
known nor used before." Still further, the bill sets forth th9,t this 
court hitherto, in a contested case, particularly referred to, between 
other parties, made a decree, at final hearing upon the merits, sus- 
taining the validity of the patent, and in another recited case granted 
a preliminary injunction to restrain infringement. The truth of ail 
thèse allégations the demurrer admits. Perhaps cases may arise 
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where the question of patentability is so clear that it may be exam- 
ined and aafely decided on demurrer, but I tbink this ia not such a 
case. If, then, the demurrer had no other ground of support, it would 
be overruled. But at the hearing the defendant's counsel (as he had 
the right to do, Daniell, Ch. Pr. 614, and note) a^signed, ore tenus, 
another cause of demurrer, viz., that F. W. Ames, who sues in bis 
own name as receiver of the Gibbs & Sterrett Manufacturing Com- 
pany, bas no title in or to the patent, and that the bill is defeotive on 
its face for want of the party holding title. This cause of demurrer 
must be sustained for the reasons set forth in the opinion just filed 
in the case of the Same Plaintiffs v. Struthers, ante, 103. 



Thb Maroh. 

Mills, Master, etc., v. Tyson and another. 

(District Court, D. Maryland. July 23, 1885.) 

GsAiK CHA.KTniR-PA.Rïr — Construction op Wobds "New at PoRMAïf, about 
Keady to 8Aiii, OB Albeadt Sailbd." 

New York agents of the Britisli steamer Maroh were authorized to charter 
her for a cargo of grain from Baltimore to a British or continental port. The 
steamer had some tirae previously sailed from Venice to Porman for a cargo of 
minerai, and her exact situation was not known. The charter-party oontained 
a stipulation that she was then at Porman, about ready to sail. or had already 
sailed. She did in fact hâve one-half her cargo on board, and with favorable 
weather could hâve completed her loadin^ in a little over two days, but by un- 
favorable weather her loading was delayed seven days. Held, that the steamer 
was not about ready to aail, within the meaning of the stipulation, and that the 
charterers were not requjred to load her. 

In Admiralty. 

R. H. Smith, for libelant. 

A. W. Machen, for respondent. 

Morris, J. On April 23, 18S4, the owners of the British steamer 
March, by cable authority to their agents, Funch, Edye & Go., of New 
York, chartered the steamer to Tyson & Brother, of Baltimore, to carry 
a cargo of grain from Baltimore to a port in the United Kingdom or 
the continent. The steamer had sailed from Venice to Porman, to 
^:ake in a cargo of iron ore, to be brought to Baltimore for her owners' 
benefit, and Messrs. Funch, Edye & Co. had authority to procure for 
her a grain charter for her return voyage across the Atlantic. The 
charter-p9,rty, executed on the twenty-third of April, deecrihed the 
steamer as "now at Porman, about ready to sail, or already sailed." 
The steamer did not, in fact, sail from Porman until the afternoon of 
the thirtieth of April,^a delay of seven days. 

The charterers had based their calculation as to the arrivai of the 
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steamer în Baltimore on lier leavîng Porman not later than the sec- 
ond day after the date of the charter-party ; and learning from the 
newspapers, shortly after the steamer passed Gibraltar, that she did 
not pass there until May 2d, they chartered, on May 8th, another 
steamer, at the same rate of freight, to use for the purpose for which 
they had intended the March. ïhey also, about the eighth of May, 
notified the représentative in Baltimore of Funch, Edye & Co. that 
if the information they had obtained about the delay in the sailing 
of the March was correct, they should refuse to load her, and that 
the agents of the owners might be looking for another charter for her. 

The steamer arrived in Baltimore on the twenty-flrst of May, and 
after discharging her cargo of iron ore, and having been put in read- 
iness for a grain cargo, she Tsas on the twenty-sixth of May formally 
tendered to the charterers, who refused to load her. She was rechar- 
tered on the twenty-ninth of May at a loss of $1,800, and to recover 
the loss this libel is brought. 

Porman is an open roadstead of the Mediterranean, to which ves- 
sels resort for cargoes of iron ore. They are ail loaded from lighters, 
■which receive the ore from the beach and bring it out to them, and it 
is passed up in small baskets from the lighters to the ship. Ail that 
appears from the évidence to hâve been known to Mr. Small, who 
acted on behalf of Funch, Edye & Co., and to the charterers with 
regard to the situation of the steamer on April 23d, the date of the 
charter, was that she, at a certain date, had sailed from Venice for 
Cartagena to go to Porman to take on a cargo of iron ore to bring 
to Baltimore. 

The fact was that the steamer had left Cartagena on the eleventh 
of April, and arrived at Porman on tbe next day, April 12th, and on 
that same day took on board 120 tons of ore. On the 13th, 14-th, 
loth, 16th, 17th, ISth, 19th, and 20th the weather was rough, and 
the surf on the beach so high that the lighters could not work, and 
the ship received very little cargo on any of those days, and none at 
ail on motst of them. The 21st was a favorable day, and she took on 
about 650 tons, and the 22d was a good working day, and she took 
on 670 tons. At the close of the 22d they had on board about 1,700 
tons. On the 23d (the day on which the charter-party was made) 
the water was too rough to get cargo, and so continued on the 24th, 
25th, and 26th. On the 27th the weather was favorable, and cargo 
was taken in ail day, and on the 28th the weather was favorable un- 
til 5 p. M. On the 29th they could not work, and finally, on the 30th, 
although the weather was not favorable, they took on ail they could 
until 2 p. M., when the ship was unmoored and sailed, having about 
2,400 tons on board. It thus appears that the March was in ail 18 
days loading at Porman; that at the date of the charter-party she 
had been there 11 days, and had taken on board one-half of tbe cargo 
with which she sailed; and that she remained seven days after the 
date of the charter-party, taking on the remaining half. 
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In the negotîatîons of the charter the cbarterers made no statement 
to the ship-broker as to the spécial grain shipment for which they 
wanted a steamer, but it is well known that in ail similar grain char- 
ters time is a very essential élément, and that the steamer's présent 
situation, her probable sailing, and her expected arrivai, are ail im- 
portant éléments in the calculations as to her fltness for the charter- 
ers' use. In this case the question of the steamer's then situation 
and heï probable arrivai were discussed and carefully considered in 
the n^gotiations between the ship-broker and cbarterers, and from the 
kiiown facts with regard to the date of her leaving Venice it was in- 
ferred that either she was well on her way across the Atlantic, or at 
most would sail in a day or two. The possibility that she might ar- 
rive in Baltimore within a few days after the signing of the charter- 
party led to the insertion of a stipulation that, unless the cbarterers 
consented, her lay days in Baltimore should not commence before the 
first of May. 

It is not seriously disputed that the stipulation in the charter-party 
that the steamer had already saiIed,,or was then about ready to sail, 
was a substantive and material part of the contract, and if, upon a 
fair and reasonable interprétation of its import, in the light of the 
situation of the parties, it was not true, it is a breach of the contract 
which justified the cbarterers in refusing the vessel. The Whickham, 
(Davison y. Von Lingen,) 113 U. S. 40; S. C. 5 Sup. Ct. Eep. 346. 

The contention of the libelant is that, as at the date of the charter 
the steamer was in such a situation that in from two to three days 
she could, if not prevented oy unfavorable weather, bave completed 
her loading and hâve been ready to sail, and as the cbarterers had 
not stated that they.wanted the steamer for any particular shipment 
of grain, that, within the reasonable latitude of the language used, it 
was true that she was "about ready to sail." 

It is conceded that there was no télégraphie communication with 
Porman, and that, therefore, her exact situation could not be ascer- 
tained. 

In construing the language of the contract it is, I think, proper to 
be considered that the stipulation, "now about ready to sail," was put 
in the charter-party for the cbarterers' benefit, and that, so far as the 
cbarterers were to be affected by it, it concerns the time of her sail- 
ing rather tban her readinesa to sail. For if, without regard to her 
actual condition of readiness at the date of the contract, she had sailed 
within such reasonable lapse of time as would gratify the expression 
"now about ready to sail," then the cbarterers could not bave com- 
plained, for they were obliged to take her, even if she had already 
sailed. How much cargo she took on board or left behind did not 
concern them. If she was not in a state of readiness, but sailed in 
a state of unreadiness, and safely and speedily made the voyage, the 
cbarterers would not bave suffered by her unreadiness, and it would 
not bave affected their obligations under the contract. And on the 
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other hand ît seems reasonable that, no matter how nearly ready she 
was at the date of the contract, if there still remained something to 
be done to make her ready, which, by reason of contingencies, not un- 
likely to arise, might detain her, and if the contingency should arise 
and she should be detained beyond the fair latitude of the words 
"aboul ready," then, so far as concerns the charterers, they hâve the 
right to say the ship was not "about ready to sail." If, for example, 
she needed one or two men to complète her crew, and was in a place 
where ships frequently experienced dijïïculty and delay in getting sea- 
men, if she should get the men the next day and sail, she would, I 
think, hâve gratified the stipulation; but if it happened that her sailing 
was delayed 30 days before she could obtain the men, I think the stip- 
ulation would not be gratified. 

In this case, the vessel was, at the date of the contract, in such a 
situation that with a little over two days of favorable weather she 
might bave completed the loading of the cargo, which, for her owner's 
benefit, she was to take on, and hâve been ready to sail; but her get- 
ting that additional amount of cargo depended on the weather, which 
had been unfavorable, and continued to be unfavorable, so that, in 
fact, it was several days before she obtained any additional cargo at 
ail, and sevendays elapsed before she completed her loading, and then 
appears to bave corne away with less cargo than it was intended she 
should obtain. 

Now, the owner having represented bis vessel as being about ready 
to sail on the 23d, and her sailing having been delayed until the after- 
noon of the 30th by her inability to get cargo, who is to suffer? 
Conceding that with half her cargo only on board she could be said 
to be about ready to sail, if good weather favored the completion of 
her loading, still, I think she was not about ready if bad weather pre- 
vented it ; for it is obvions that if, at the date of the charter, it could 
hâve been foreseen that a week of continuous bad weather would en- 
sue, it could not truthfuUy hâve been said that she was about ready 
to sail. Who, then, is to suffer the contingency of the bad weather 
which prevented the completion of the loading ? The language of the 
charter-party is not "now about loaded," but "now about ready to 
sail," and there is nothing to suggest that the charterers are to be af- 
fected by the delays in respect to the completion of her loading. The 
charterers contracted to take her, provided she was then about ready 
to sail ; and itis plain to see that thèse words hâve the same meaning, 
60 far as the charterers are concerned, as "about to sail." The char- 
terers were interested in her readiness only with référence to her time 
of sailing, and to them the only significance of the words was that 
she was "about to sail." The case cornes, therefore, within the reason- 
ing and principles of The Whickham, 113 U. S. 40; S. G. 5 Sup. Ct. 
Kep. 346. The voyage of the March from Porman to Baltimore con- 
sumed 21 days, which was just an average voyage in duration. The 
delay of seven days was, therefore, one-third of the whole time required 
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to make the voyage for which she was represented as beîng about 
ready. 

There was in the charter-party a clause giving the charterers the 
option of canceling the contract in case the steamer should not be 
ready for cargo at Baltimore on the seventh of June, but I do not see 
that this throws any light on the représentation with regard to the 
situation of the ship at the date of the contract. Its only meaning 
was that even if the voyage was begxm in accordance with the contract, 
yet if it was protracted by any accident, or if by reason of any other 
contingency the steamer was not ready to receive cargo at Baltimore on 
or before the seventh of June, the charterers might at their option dé- 
cline her. It is not a clause which lessens any duty or warranty which 
the ship-owners had undertaken by any other stipulation of the con- 
tract. In my opinion, looking to the fact that at the date of the 
charter-party the steamer had taken on only about half of her cargo, 
and looking to the probable interruptions from unfavorable weather 
which might delay the completion of her loading, and looking to the 
fact that from that very probable cause she did delay seven days to 
complète her loading, I do not find that the situation of the steamer 
gratified the stipulation that she was then about ready to sail, and in 
my judgment the charterers had the right to refuse to load her. 

The Hbel is dismissed. 
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I'he Eacilia. 

The Blanche. 

{Digtriet Court, D. MauachuseiU. January 23, 1886.) 

CoiiLisioN— Steam-Tug and Tow— Stbam-Ship— Fault. 

On examination of the évidence in tliis case, held, tliat tlie steani-tug was alone 
at fault in the collision with tiie steam-ship whereby ber tow was damaged. 

In Admiralty. 

J. C. Dodge and E. S. Dodge, for libelants. 

Moorfield Story and B. L. M. Tower, for the Eacilia. 

Frank Goodwin, for the Blanche. 

Nelsok, J. Thèse are libels by the owners of the schooner Nina 
Tillson against the steam-ship Eacilia and the steatn-tug Blanche, 
for a collision in Boston harbor in the forenoon of August 23, 1884. 

My conclusion upon ail the évidence in the case is that the Blanche 
sbould be alone held responsible for this collision. The Blanche was 
employed by the master of the Nina Tillson, a large three-masted 
schooner, having on board a cargo of 965 tons of coal, to tow the lat- 
ter from her anchorage on the westerly or South Boston side of the 
channel in the upper harbor of Boston to a wharf in Chelsea, where 
her cargo was to be delivered. The schooner was lying with her head 
to the tide, which was on the flood and setting strongly up the har- 
bor. In performing this service the tug made fast to the starboard 
quarter of the schooner, and, with the wheels of both vessels put hard 
to starboard and their heads gradually turning northward, or up the 
harbor as they went, proceeded to tow the schooner across the chan- 
nel. The Eacilia, a large ocean-going English steam-ship, was com- 
ing up the harbor, her course being a little on the easterly or East 
Boston side of the channel. Her engines had been stopped in pass- 
ing a bark at anchor and a steam-boat bound out, and had not been 
again started, and her only motion ahead was that caused by the 
flood-tide and the slight momentum of her previous speed, which had 
been dead slow. The tug and tow were seen from the steam-ship 
immediately after they began their passage across the channel, and 
her engines were at once put full speed astern and three blasts were 
blown from her steam-whistle. Before her speed could be whoUy 
checked, she struck the schooner, then so far round as to be directly 
athwart the tide, on her starboard side, at the main rigging, at an 
angle slightly inclining forward, owing to the effect of the order "full 
speed astern" upon her right-hand propeller, and inflicted very se- 
rious damage. In the mean time the tug had cast off her lines and 
baeked out of the way of the blow. 

I perceive no évidence of fault on the part of the Eacilia. The 
schooner and tug were seen and reported by her lookout, and were 
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aÎBO observed by her master and pilot from the bridge, immediately 
after they started across the channel. The order "full speed astern" 
was given and obeyed with ail necessary promptness as soon as the 
exigency became apparent. During the short interval that inter- 
vened, no movement of her wheel could hâve affected her course. The 
proper signal of warning was also given. I am convinced that she 
did ail that was possible under the circumstances to avoid the col- 
lision. On the other hand, the tug was guilty of négligence in hav- 
ing no lookout, in giving no signal by her whistle, in failing to see 
the Eacilia until the collision became inévitable, although in plain 
sight, and in attempting to cross the channel ahead of the Eacilia. 
The day was bright and clear, and the wind light. The space between 
the anchorage of the schooner and vessels at anchor on the opposite 
side of the channel did not exceed 900 feet. The schooner was un- 
der the sole management and control of the tug. In such a situation 
and under such responsibilities the conduct of those in charge of her 
was without excuse. 

As the appraised value of the tug is less than the supposed dam- 
age to the schooner, it is for the interest of the schooner, as well as 
of the tug, to hold the steam-ship also responsible for the accident. 
The case they attempt to establish is that the tug with her tow had 
reached as near to the easterly side of the channel as the vessels at 
anchor there would allow, and had stopped her engines preparatory 
to again backing into the stream to complète the turn; that ample 
room was left for the steam-ship to pass astern ; and that instead of 
starboarding and going astern the steam-ship ported and run into 
the schooner. To support this contention, reiiance is placed mainly 
upon the testimony of the men in charge of the tug. In answer to 
this claim it is sufficient to say that the fault of thèse witnesses is 
shown so clearly that their testimony ought not to be perraitted to 
outweigh the extremely convineing défense made by the Eacilia. 

In the casa of the Eacilia the libel is to be dismissed, with oosts. 
In the case of the Blanche an interlocutory decree is to be entered for 
the libelants. Ordered aceordingly. 
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Pennsïlvania R. Co. and others v. Allegheny Valley E. Co. and 

others. 

(Circuit Court, W. D. Pennsylvania. January 7, 1885.) 

Remoyal of Ca0sk — Motion to Remattd — Collusivb Joinder dp Parties. 

It is good practice to raise in limine, by pétition to remand, tlie question of 
thu alleged collusive joinder of a party for tlie purpose of creating a case re- 
movable to the circuit court ; and the riglit so to raise the question is not waived 
by reason of a prinr unsuccesatul motion to remand on jurisdictional grounds 
supposed to appear on tlie face of the record. 

Sur Pétition to Eemand Suit, etc. 

Wayne MacVeagh, for the motion. 

George Shiras, Jr., and D. T. Watson, contra. 

AcHEsoN, J. Ab the flfth section of the aet of congress of March 
3, 1875, makes it the duty of the circuit court to remand a suit re- 
moved thereto from a state court, if at any time it shali appear to the 
satisfaction ot the circuit court that the parties to such suit hâve 
been improperly or collusively made or joined, either as plaintiffs or 
défendants, for the purpose of creating a case removable under the 
act, it seems to me to be good practice to raise the question of the 
alleged improper or collusive joinder of a party for such purpose in 
"limine, by pétition to remand, as has been dono hère. Aud there 
was no waiver of the right so to raise the question by reason of the 
prior motion to remand on jurisdictional grounds supposed to appear 
upon the face of the record. 

The plaintiSs' pétition charges that E. W. Koss was improperly 
and collusively made a défendant, for the purpose of creating a case 
removable into this court. If this be so, this court is concerned to 
know the fact as soon as possible, and the plaintiffs shall now hâve 
the fullest opportunity to establish the truth of their allégation by 
testimony taken in accordance with the rules and practice in equity 
causes. 

Mr. Eoss has filed an answer to said pétition in déniai thereof. 
That answer strikes me to be fairly responsive to the averments of 
the pétition, and exceptions to it hâve not been hled. Hence, at 
présent, I see no good reason for making the order I am asked to do 
requiring Mr. Eoss to corne from his home, in the state of New York, 
to Pittsburgh, and submit to an oral examination before the clerk of 
this court. Leave, however, is granted the plaintiffs (if they désire 
80 to do) to supplément their said pétition by interrogatories ad- 
dressed to Mr. Eoss, to be answered by him under oath. 
v.25F,no.3— 8 
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MoHenbt and others ». New York, P. & 0. B. Co. and others. 
(Gircuit Court, W. B. Pennsylvania. August 13, 1885.) 

Removal of Cause — Becbivbr — Ordeb Appointing, Rkscinded. 

An order waa made in the state court upon an ex parte application appoint- 
ing a receiver of a railroad company. After removal of tlie suit to tlie circuit 
court, upon a hearing of botli sides, it not appearing tliat tlie property of tlie 
Company was in jeopardy, or in need of the proteoting control of the court, 
and the continuance of the receiveiship being lilcely to prove prejudicial to in- 
nocent holders of the securities of the company, held, tliat the order appoiuting 
the receiver should be rescinded. 

In Equity. Sur motion to resoin d the order appointing a receiver. 

W. W. MacFarland, R. P. Ranney, Adams d Russell, and John J. 
Henderson, for the motion. 

J. B. Brawley, W. R. Bole, and G. Heydrick, contra. 

Coram McKennan and Aoheson, JJ. 

AoHESON, 3. The order appointing a receiver was made by the 
learned judge of the court of common pleas upon an ex parte appli- 
cation, while we hâve had the benefit of a fuller hearing and a dis- 
cussion by counsel representing both sides. It would, of course, be 
altogether prématuré at this preliminary stage of the case for us 
to consider the merits of the controversy or intimate any opinion 
thereon. We content ourselvea with saying that the most material 
allégations of the bill are denied, and the right of the plaintiffs to 
any final relief is not yet satisfactorily established. 

It is not shown to our satisfaction that the property of the défend- 
ant company is in any jeopardy, or needs the protecting control of 
the court. On the other hand, it is not difficultto see how the inno- 
cent holders of the securities of the company may be greatly embar- 
rassed and prejudiced by the continuance of the receivership. In- 
deed, the effect of the order in question is to suspend the opération 
of the trust established by the agreement of ail the parties in interest, 
and this, too, when the trustées are not before the court. 

The office order that the bill be taken pro confesso as against the 
New York, Pennsylvania & Ohio Railroad Company, for want of an 
appearanee, was entered by the prothonotary upon the baldest tech- 
nical default, if, indeed, even that had occurred. A motion to vacate 
that order was immediately made, and, although not yet acted upon, 
it ought to be considered as allowed, in relief of innocent parties 
whose rights are hère involved. We hâve no hésitation in holding 
that the order appointing a receiver should no longer remain in force. 
And now, August 13, 1885, upon considération, it is ordered, ad- 
judged, and decreed that the order made in this case on Jaly II, 1885, 
appointing a receiver, etc., be, and the same is, rescinded, and the 
receiver is discharged. 
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Pennsyltakia E. Co. and others v. ÀLLEanEUY Valley R. Co. and 

others. 

{Circuit Court, W. D. Pennsylvania. March 17, 1885.) 

1 "WrrNESSEs— ExAMiNATios op Paetv to Suit — State Statute. 

The Pennsylvania statute providing for theexamination of a partyto a suit, 
•when called by his adversary, as if under cross-examination, is not applicable 
to a suit in equity in a United States court, 

2. RBMOVAIi OF OaUSB — COLLUSION. 

If a party, by virtue of his citizenship and iona^deownershipof bonds piior 
to the commencement of litigation, and before it was contemplated, had the 
right to sue in the circuit court, or to intervene in a suit in a state court and 
reraove the cause to the circuit court, his intervention in suoh pending suit, 
with a view to ils removal, is not collusive, allhough there may hâve been an 
understanding between him and résident bondholders that he should pursue 
this course, and that they would co-opeiate with him in the litigation, and 
pariicipate in and contribute to the expenses of the légal proceedings. 

In Equity. Sur exceptions to raie for commission to examine E. 
W. Eoss, and to interrogatories. 

George Shiras, Jr., for exceptions. 

J. F, Slagle, contra. 

AcHEsoN, J. 1. I think the plaintiffs hâve a right to sue ont the 
proposed commission, and the first exception is overruled. 

2. Section 858, Eev. St., embodies législation found in the acts of 
July 16, 1862, (12 St. at Large, 588,) July 2, 1864, (13 St. at Large, 
351,) and March 3, 1865, (13 St. at Large, 533.) This législation, 
■which was ail prior to the Pennsylvania statutes upon which the plain- 
tiiïs rely for their right to examine Mr. Eoss as if under cross-exam- 
ination, covers the whole subject of the examination of the parties to 
a suit. And as suits in equity are not within section 721, making 
the laws of the states rules of décision in the courts of the United 
States, or section 914, conforming the practice, etc., therein to the 
state practice, etc.. it follows that the Pennsylvania statutes are not 
applicable hère. The second exception is therefore sustained. 

3. In 80 far as the interrogatories n,umbered 5, 6, 7, 12, and 13 
seek to elicit confidential communications passing between Mr. Eoss 
and his counsel, the objection thereto on that ground is, I think, well 
founded. 

4. But the interrogatories from number 5 to 15, inclusive, are ob- 
jected to as irrelevant and incompétent. They certainly take a very 
wide range, and, it does seem to me, relate to immaterial matters. 
They proceed upon the theory that, notwithstanding Mr. Eoss may 
hâve been the honafide holder and owner of incôme bonds aggregat- 
ing $3,200 at the time this suit was commenced, and may bave ac- 
quired them long before the litigation began or was thought of , he 
yet could not intervene and remove the cause into the circuit court 
of the United States if there was a prior understanding between him 
and résident bondholders that he should pursue this course, and that 
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they would co-operate with him in the litigatîon and particîpate in 
and contribute to the expenses of the légal proceedings. To thia 
view I cannot assent. I perceive nothing collusive or improper in 
such understanding, if it existed. The fourth exception is therefore 
sustained. 

tJee Dravo V. Fabel, infra. 



Dbavo and others, Assignées, etc., v. Fabel and others. 

{District Court, W, D. l'ennsylvania. August 25, 1885.) 

"l. WlTNBSSES— BXAMINATION OF PaBTT TO SdIT—PeNN8YL VANIA StATUTE. 

Tlie Pennsylvania statuts, whicli provicies that a parly to the record, whea 
called by the adverse party, may be examined as if under oross-examination, 
is not applicable to a suit in equity in a court of the United States. 

2. Samk— HosïiLiïT OF Witness—Impeachmbnt— Contradiction. , 

Where a party is called by the opposite party, he stands in a diflerent posi- 
tion from an ordinary witness; he is necessarily hostile to the party caUing 
him, who is not bound by what he testifles. It may be that he cànuot be di- 
rectly impeached by the party who called him, but he may be freely contra- 
dicted, even though this may incidentaliy discrédit him. 

3. Same — Effbct of Testimony of Party. 

But a party wio has voluntarily put bis adversary on the witness stand can- 
not insist that his testiniony be ignored if it happen to disappoint him. It is 
compétent testimony in the case, and, unless self-oontradictory or inherently 
improbable, it must prevail in the absence of countervailing évidence. 

4. Dbbd — Effect of Delivery. 

By the law of Penasylvania a deed takes fuU eflEect by mère delivery, with- 
out recording. 
6, Fraudulent Oontbyancb — Evidence. 

The évidence in this case statéd and discussed, and held, that it fails to sus- 
tain the charge conlained in the bill, but denied by the answer, that certain 
deeds of conveyance were executed in fraud of the credilors of the grantor. 

In Equity. 

J. H. McCreery, W. S. Pier, and D. T. Watson, for complainants. 

H. W. Weir and Knox é Reed, for respondents. 

AcHESON, J. The purpose of this suit is to set aside two deeds of 
conveyance from John Dippold and wife to Philip Fabel and Kate 
Fabel, (née Dippold, and daughter of the grantors,) his wife, one dated 
January 22, 1876, for a tract of about 11 acres of land, reciting a 
considération of $10,000; the other, dated January 26, 1876, for a 
tract of 237| acres of land, reciting a considération of $18,000 ; ail 
situated in Beaver county, Pennsylvania. Both deeds purport to bave 
been acknowledged January 26, 1876, but they were not recorded 
until February 16, 1878. On March 1, 1878, John Dippold and his 
eopartners in the firm of John Dippold & Sons were adjudged bank- 
rupts, upon a pétition filed February 28, 1878. Thô plaintiffs ara 
the assignées in bankruptcy of John Dippold, and they attack said 
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deeds for actual fraud; the bill charging that they were made with 
the intent and purpose of delaying, hindering, and defrauding the 
creditors of John Dippold, and in pursuance of a fraudaient conspir- 
acy between Dippold and Philip Fabel and Kate, his wife, (who were 
without the means to purchase said lands,) and other persons to the 
plaiûtifïs unknown. The défendants in the suit are Philip Fabel 
and Kate, his wife, and John Dippold and Nannie, his wife. The an- 
swers are responsive to the bill, and deny ail its allégations of fraud 
and conspiracy. 

The plaintiiïs called and examined Philip Fabel and John Dippold 
"as if under cross-examination, " pursuant to the Pennsylvania prac- 
tice, and they subsequently introduced évidence tending to contradict 
them. To this mode of procédure no objection was taken before the 
examiner, but at the final hearing the défendants' counsel objected 
to the whole of the évidence, and claimed that the bill must be dis- 
missed for want of proof to overthrow the answers. The évidence, 
liowever, was read, subject to the objections, and the questions thereby 
raised were reserved. Thèse objections are — First, that the Pennsyl- 
vania statute providing for the examination of the opposite party "as 
if under cross-examination" is liot applicable to a suit in equity in a 
court of the United States; sknà, second, thsbt it wasnot compétent to 
call Philip Fabel and John Dippold to testify against their wives. 
(1) The iirst objection is well taken, and sustained by a récent dé- 
cision of the United States circuit court for this district, in Pennsyl- 
va7iia R. Go. v. Alleghcny Valley B. Go., ante, 115. But it does not fol- 
low that the testimony is to be rejected altogether. Under section 
^58, U. S. Eev. St., the parties to a suit are admissible to tes- 
tify for themselves and compellable to testify for the others. Texas 
v. Chiles, 21 Wall. 488. Now, to sustain an objection to the mode 
of conducting an examination which was not raised before the ex- 
aminer would take the plaintiffs by surprise. The testimony of Fa- 
bel and Dippold, therefore, must be received, and such eiïect given 
to it as if they had been called generally by the plaintiffs, unless there 
is something in the second objection. (2) Whether, in view of the 
Pennsylvania rule which forbids husband and wife to testify against 
«ach other, either can testify against the other in a court of the United 
States sitting in this state, need not be determined hère. Mrs. Dip- 
pold bas no pecuniary interest whatever (so far as appears) in this 
suit, and she is an unnecessary and improper party. Theu as to 
Mrs. Fabel, while it may be that the testimony of her husband could 
not be used to her préjudice, certainly he is a compétent witness, as 
against himself, and his interest hère is separable from hers. Thèse 
objections, then, being overruied, we are brought to a considération 
of the évidence. 

In the year 1876, and for some time prior, John Dippold & Sons were 
■engaged in steam-boating and in merchandising coal. Tbeir busi- 
ness head-quarters were at Pittsburgh, but they transacted some busi- 
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ness in the same firm nàme at Louisville, Kentueky. John Dîppold 
resided in Beaver county, Pennsylvania, on the lands now in dispute. 
Philip Fabel is the son of Frederick Pabel, who died in July, 1878, 
before this suit was brought. Frederick Fabel carried on the manu- 
faetory and business of a chandler in Louisville. He was prosperous 
and a man of considérable means. It does not very clearly appear 
■what estate he left at his death, but probably it was at least $100,000. 
Philip had been in his father's employ as book-keeper and clerk, at a 
yearly salary of $1,200. The relations, business and otherwise, be- 
tween father and son were confidential and close. The son married 
Kate Dippold in Mareh, 1874. Philip Fabel and John Dippold both 
testify that after this marriage, Dippold, whose business frequently 
called him to Louisville, borrowed from Philip Fabel, from time to 
time, various sums of money, many of which loans were repaid, but 
not ail, so that in January, 1876, Dippold owed on thèse loans 
$10,000. At that time (they say) Dippold applied for a further loan 
of $10,000, but Philip refused unless he was secured; that, after 
some negotiations, it was finally agreed that Dippold should sell and 
convey his real estate in Beaver county, Pennsylvania, to Philip for 
$28,000, — the sum it had originally cost Dippold, and,, it would 
seem,its then fair value; — Philip, in addition to the $10,000 already 
loaned, to pay Dippold $10,000 in cash and to give his notes for 
the other $8,000. Philip (they state) then came to Pittsburgh, and 
the parties met at the bouse of J. Sharp McDonald, at Sewickley, 
where the transaction was consummated; Philip paying to Dippold 
$10,000 in cash,and giving his four notes at four, six, eight, and twelve 
months, aggregating $8,000, and receiving the two deeds already 
mentioned. They testify that a short time afterwards Philip wrote 
a letter in his father's name to Dippold that he would discount the 
notes, and thereupon Dippold brought them to Louisville to Fabel's 
place of business, and Dippold was paid $7,600 for the notes. This 
is the substance of the testimony of Philip Fabel and John Dippold 
touching the main transaction. Philip further testities that ail this 
money he received from his father, and that it came in the first in- 
stance out of his business. He states, however, that when he took 
money out of the safe to loan to Dippold he made a loose temporary 
mémorandum until his father replaced it, and no entries were made 
on the books. Speaking on this subject, he says : 

" When I told him that I had loaned the money, he sold some stocks or some- 
thing and replaced it. That was the case in every Instance of thèse loans. 
I reported to my father in each separate instance. I don't know how he re- 
placed it unless he sold stocks. He would replace the money I would report 
to flim. I was the flnancial son, and what I did was regarded by him as cor- 
rect." 

Philip further testifies that his father told him it was his purpose 
to keep an account against each child of what he or she got, so that 
fttter his death one would not get more than another, but no such ac- 
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coùnt had been found; and that none of the transactions between 
himself and John Dippold were entered on the bocks eonnected with 
bis father's business. He also states that he took no notes, or writ- 
ings eyidencing the loans. He says that the money he paid Dippold 
at Sewickley, and which he carried there in bis satchel, was in large 
bills, ûve or six $1,000 bills, and the rest in bills of $500; and that 
thèse bills he procured at Louisville, in exchange for smaller ourrency, 
through one J. William Andersen, a broker, who left Louisville and 
went to Europe a few months afterwards. Philip testifles that he took 
his deeds to Louisville, and there kept them until December, 1877, 
when he sent them to J. Sharp McDonald to hâve them recorded. 

The défendants' eounsel contend that as this testimony cornes f rom 
witnesses called by the plaintiffs they are concluded thereby, and its 
truth cannot be questioned by them. But to such proposition I can- 
not assent. Where a party is called by the opposite party he stands 
in a différent position from an ordinary witness. He is necessarily 
hostile to the party calling him, who is not bound by what he testi- 
fles. Whart. Ev. §§ 484, 489. It may be that he cannot be directly 
impeached by the party who called him, but he may be freely contra- 
dicted, even though this may incidentally discrédit him. But while 
this is so, on the other hand, a party who bas voluntarily put his ad- 
versary on the witness stand cannot insist that his testimony shall be 
ignored if it happen to disappoint him. It is compétent testimony in 
the case, and, unless self-contradictory or inherently improbable, it 
must prevail in the absence of countervailing évidence. Keeping in 
mind thèse principles, let us prooeed to consider the évidence, which 
in the main is circumstantial, relied on by the plaintiffs. 

It appears that in January, 1876, John Dippold & Sous were largely 
indebted. Their then principal créditer was the Tradesmen's Na- 
tional Bank of Pittsburgh, which held $51,000 of their paper. About 
$26,000 of this debt still remained unpaid when the ârm went into 
bankruptcy, the réduction being accounted for otherwise than by 
money received from Pabel. It is shown that there was no change 
in the possession of the lands in question ; John Dippold remaining 
in possession after the conveyances, the same as before. There is évi- 
dence that, in a conversation with P. H. Anderson two or three 
months before his bankruptcy, John Dippold spoke of thèse lands as 
his, and that in January, 1878, upon the renewal of a note, he ex- 
pressly stated to Gyrus Glarke, Jr., cashier of said bank, that theprop- 
erty was ail in his name, except a little pièce that had some defect 
in the title, which was in his wife's name, and there was nothing 
against it. The plaintiffs also show that the name of J. William 
Anderson was not in the directories of the city of Louisville, and 
they examined several witnesses who .would be likely to know such 
a broker, who testified that they had ne ver heard of such a person. 
Upon this évidence, in connection with the relationship between the 
parties; the fact of conveyances to the grantors' daughter jointly with 
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her husband ; the secrecy of the transaction, and the rétention of the 
deeds from record until the very eve of the proceedings in bauk- 
ruptcy; the unusual incidents detailed by the parties, such as the use 
of cash in every instance instead of checks, the bringing of $10,000 
to Pittsburgh in a satchel, and the absence of ail entries in Frederick 
Fabel's books; the omission to hâve the title to the land examined, or 
to take professional advice; the failure to account specifleally with 
what was done with the money, John Dippold merely stating that he' 
used it in his business and to lift notes, with ont being able to partic- 
ularize; and upon the extraordinary character of the transaction gen- 
erally, — thé pîaintiffs rely as overthrowing the testimony of ï'abel 
and Dippold that the considération moneys named in the deeds were 
actually paid, and as impeaching the honafides of the conveyances. 

Certainly the case is an uncommon one, and it must be conceded 
that it is attended by some circumstances tending to excite suspicion 
as to the integrity of the transaction. Nevertheless, human affairs 
are so diverse, and their phases oftentimes so strange; the actions of 
mankind frequently are so unaccountable, — that we might well pause 
before rejecting the positive testimony of the plaintifïs' two ehief wit~ 
nesses, even if they stood uncorroborated. That Frederick Fabel had 
the pecuniary ability to make the alleged advances to his son Philip, 
if he saw fit to do so, is plain enough, I think, upon the plaintifiPs' 
own showing. His business methods eonnected with this matter, as 
indicated by the son 's testimony, may appear odd; but we should not 
be too hasty in drawing conclusions therefrom, in view of the glimpse 
into his character afforded by what the pîaintiffs' witness Jacob 
Krieger incidentally remarks. Speaking of the elder Fabel, he says : 
"But some old Germans keep their private matters very close, — es- 
pecially their money matters, — so strictly private, that it is very hard 
even for a sharp business man to learn much about them." Again, 
the very relationship subsisting between John Dippold and Philip 
Fabel might beget in the latter such confidence in the former as to 
account satisfactorily for conduct on the part of Philip which, in 
the case of strangers, dealing natur.ally at arm's length, would be 
scarcely reconcilable with good faith. 

Beyond the fact of the indebtedness of John Dippold & Sons in Jan- 
uary, 1876, and their failure some two years later, we hâve little évi- 
dence as to their financial condition at the earlier date. The books of 
the firm were not offered in évidence before the examiner, nor exhibited 
to the court, and they are not in the case. But if financial embarrass- 
ment in January, 1876, can be inferred from the proofs, it must still 
be said that there is not a particle of direct évidence that Philip Fabel 
'vas aware of the fact, — at least apart frorn his knowledge that Dippold 
was a borrower of money. Philip's own testimony is that he knew 
nothing about Dippold's affairs; and he lived, it must be remembered, 
500 miles from Pittsburgh. Upon the pîaintiffs' proofs it would be a 
strained inference that John Dippold was contemplating bankruptcy 
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in January, 1S76. Indeed, Mr. Clarke's testirnony ratlier suggests 
that he was then vigorously and hopefuUy attempting to extricate his 
firm from debt. Can it be t.lioiight surprising that he should seek 
pecuniary aid from the Fabels ? The rétention of possession, so much 
insisted on as a badge of fraud, might well be accounted for on.the score 
of kindly feelings cherished by young Pabel towards his wife's aged 
parents, even if it were not shown to be consistent with au agreement 
testified to by John Dippold and J. Sharp McDonald. They state that 
at Dippold's request Philip IPabel agreed to resell him the lands at the 
priée of $28,000, with interest, if paid within two years, and that a few 
words to that effect were written on a slip of paper, and signed by 
Philip, and gi*en to Dippold, who says that he bas lost it. It may be 
proper to say just hère that about this particiilar matter Fabel (who 
was the first witness examined) was not interrogated at ail, and he 
did not mention it. How Kate Fabel's name came to be inserted in 
the deeds as one of the grantees is an unexplained oircumstance. It 
seems not to bave attracted the spécial notice of counsel on either 
side during the taking of the testirnony, for no witness was asked in 
respect to it. That her name should go in the deeds was no part of 
the prior arrangement, as testified to. The deeds were not drawn by , 
a lawyer, but J. Sharp McDonald took Dippold's old deeds, and there- 
from had young Jacob Dippold prépare the deeds to Fabel, using the 
ordinary printed blank forms. It is possible that Jacob ignorantly 
supposed that the name of the grantee's wife should be inserted. 
Philip Fabel, to the inquiry whether he asked why the deeds bore 
différent dates, responded : "I nevermentionedit at ail. Isaidnoth- 
ing. I had Sharp McDonald's word that it was ail right, and took 
my deeds, and paid out my money." It would seem, then, that Philip 
made no very close scrutiny of the deeds. However, as the matter 
has been left, whether the wife was made a grantee by a mistake of 
the scrivener, or by direction of Philip Fabel, is a point about which 
we can only conjecture. And now as to the recording of the deeds. 
Under the laws of Pennsylvania a deed takes full effect by mère de- 
livery, and, as against the grantor and one in the situation of a sub- 
séquent assignée in bankruptcy, it is immaterial whether it is re- 
corded or not. Mellon's Appeal, 32 Pa. St. 121 ; Curry v. McCauley, 
11 Fed. Eep. 365; S. G. 20 Fed. Eep. 583. Hère there is no evi- 
dence whatever of any agreement or understanding that the deeds 
should be withheld from record. That they were not recorded as 
early as Deeember, 1877, was the fault of McDonald. And if John 
Dippold made the alleged misrepresentations to Anderson and Clarke, 
it was not in tbe présence of Philip Fabel. In fine, the circumstances 
most insisted on as overcoming the oaths of Fabel and Dippold are 
80 equivocal, and of such doubtful significance, that it would be un- 
safe, it seems to me, to decree the deeds to be void for tbe alleged 
fraud, did the case rest upon tbe plaintiffs' proofs only. 

But tbe case does not so stand, The défendants havf introduced 
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testimony of tTie utmost importance and value to them. In the first 
place, the testimony of Frank W. Smith, the notary public, puts it 
beyond any question that the deeds were in fact executed more than 
two years before the bankruptcy, on the date set forth in the ac- 
knowledgments, January 26, 1876. And then J. Sharp McDonald 
testifies that shortly prier to that date, at the instance of John Dip- 
pold and in his behalf, he visited Louisville and concluded the nego- 
tiations with Philip Pabel for the sale of the lands to him upon the 
aforesaid terms. He then understood, from both Dippold and Fabel, 
that the former owed the latter $10,000 for moneys loaned. The 
bargain being finally agreed on, McDonald returned to Pittsburgh 
and reported to Dippold, and the deeds were prepared and executed 
in anticipation of Fabel's arrivai. ïhe transaction was closed in 
McDonald's house, and in his présence. He drew the notes for 
$8,000, and saw Fabel make the cash payment of $10,000, and give 
his notes to Dippold, and the deeds delivered to Fabel. True, Mc- 
Donald states that he did not count the money, but he saw Dippold 
count it, and he is morally certain that the amount was $10,000. 
McDonald's first wife, -who was dead at this time, was a daughter of 
John Dippold, and at a later date he became a partner with Dippold 
in the firm of Dippold & McDonald; but thèse facts do not tend to 
his discrédit. He has no apparent interest in this case, and there is 
no discernible reason for his swearing falsely. I hâve attentively 
looked into the évidence, and am unable to discover a substantiel ba- 
sis for the theory that McDonald himself was a party to the alleged 
conspiracy. There is still less ground for the hypothesis that he "^vas 
hoodwinked. And accepting, as I think we must, his narrative as 
true, it is strongly confirmatory of the testimony of Fabel and Dip- 
pold, and goes far to sustain the conveyances in question. 

It may be that I bave failed to mention some matters which im- 
pressed the learned counsel for the plaintiffs more than they hâve 
me; but this opinion has grown to such length that I almost forbear 
further discussion, and I can only add that a careful study of the 
whole case has brought me to the fixed conclusion that the clear 
weight of évidence is on the side of the défense, and that the bill 
should be dismissed. 

Let a decree be drawn dismissing the bill, with costs to be paid 
eut of the estate in bankruptcy. 
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HoLT and others ». Field and others. 
{Gircuit Court, W. D. Missouri. October, 1885.) 

CONTEACT— SpKCIFIO PERFORMANCE— EVIDENCE. 

Oa examination ot' tlie évidence ia this case, held, that plaintiSs are entitled 
to the spécifie performance of tlie contract on the part of défendants by accept- 
ance of the deeds and creamery erected under such contract by plainti&s, and 
that plaintiSs are entitled to compensation fortbeir laboraad expense in erect- 
ing said creamery. 

In Chancery. 

John W. Beebe, for plaîntiff s. 

Simrall é Sandusky and Karnes é Ess, for défendants. 

Krekel, J. Plaintiffs, in their bill, state that they réside in lowa, 
and are creamery builders; that in December, 1883, they entered 
into an agreement with défendants, who réside near Liberty, Mis- 
souri, under which they were to erect a creamery for them at that 
place, complète the same by the first of March, 1884, and receive 
$5,500 therefor. It is further avei-red that défendants, for the pur- 
pose of carrying on the creamery, were, within a reasonable time 
after entering into the contract, to organize into a stock company 
under the laws of Missouri, with a fixed capital of $6,500, to be divided 
into shares of $50, to be issued to each stockholder in the amount by 
him subscribed, and in addition thereto issue 20 shares of stock to 
plaintiffs, for the considération whereof they were to superintend the 
manufacturing and marketing of the creamery butter for one year. 
The bill further allèges that plaintiffs proceeded with due diligence to 
oomply with their contract, but that, through no fault of their own, 
they failed to complète the creamery by the first day of March, 1884, 
but did so within a reasonable time tbereafter ; that the plans and 
spécifications of the buildings were, at the request of the défendants, 
changed in some particulars, but that such changes were in ail in- 
stances to their advantage ; that they tendered the deed for the ground 
upon which the creamery was erected, together with the buildings, to 
défendants, who refused to accept and payfor them; finally, alleging 
that they bave performed their contract, and pray that défendants 
may be compelled to accept the deeds and creamery, pay for the same, 
organize and incorporate the company contemplated by the agree- 
ment, and issue to them the twenty shares of stock, and for gênerai 
relief. 

Défendants, answering the bill, admit the entering into the contract, 
but deny that plaintiffs hâve complied with it in furnishing suitable 
material, doing the work in a workmanlike manner, or doing it in 
time, or a reasonable time thereafter, as they were bound to do to en- 
title them to be paid; deny that they agreed to or wanted any changes 
in the plans and spécifications. Ëegarding the organization of the 
stock company, and the issuance of the 20 shares of stock to plain- 
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tiffs, défendants say that it was left optional with them under Ihe 
contract whether they would employ plaintiffs to superintend the busi- 
ness of the creamery for one year, and that said stock organization 
was contingent upon défendants' so employing them, which they did 
not do, and are not bound to so organize; closing with prayer to bo 
dismissed. 

In order to duly weigh the testimony in the case, it is neeessary 
to bear in mind the object for which it was entered into. Ahiong 
the buildings to be erected was an ice-house, which, to make it avail- 
able for the creamery, had to be built in time to be filled. After 
the sélection and purchase of the grounds, plaintiffs proceeded with 
the building of the ice-house, and fînished it in time to enable de- 
fendants to put up ice, which they did. Whether the foundation of 
the ice-house was sufficient is a matter of dispute between the par- 
ties, and testimony regarding it is conflieting. An additional dispute 
regarding the ice-hoase is that the walls, after the packing of the ice 
in it, sprung outward from two to four inches, carrying the foundation 
to that extent with it. It is claimed by the défendants that this was 
caused by the failure to put in iron cross-rods, intended to hold the 
siils in place, and for which the contract provides. Plaintiffs claim 
that thèse iron cross-rods were dispensed with by agreement and con- 
sent of défendants' agent, and another contrivance applied, by which 
the sills were held in place. The cause assigned by plaintiffs for the 
spreading of the walls of the building is improperly packing the ice, 
thereby causing a pressure on the walls, forcing them out. 

On ail thèse matters in dispute there is a large amount of confliet- 
ing testimony. But for the fact that by changing the iron cross-rods 
and substituting other means to hold the sills in place the plaintiffs 
seem not to hâve gained an advantage, and the testimony tending to 
show that défendants consented thereto, I would be inclined to hold 
that this was a material departure from the contract. The parties 
seem to hâve acted in good faith, and as the injnry resulting can be 
redressed in this action, I deem it a nearer approach to justice to 
make a déduction in the amount claimed than to visit them on plain- 
tiffs by turning them out of court. I hâve been minute regarding 
the ice-house because ail other defeets complained of in the buildings 
and equipments are determined in favor of plaintiffs by the same 
rule. 

Eegarding the organization of a stock company, and the issue of 20 
shares of its stock to plaintiff, I agrée with the view taken of the con- 
tract by the défendants. The language of the contract is: "We will 
also procure and keep hired at the expense of the company compé- 
tent butter-makers ; and we will superintend the manufacture and 
marketing of the butter for one year, if desired by the stockholders." 
It is true that the contract binds the défendants to organize a stock 
company, yet as the plaintiffs can hâve no interest in it, unless it is 
the contingent interest of an increase of réputation as creamery build- 
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ers, the con tract must be construed as an offer of which défendants 
might avail thernselves or not, Having declined to employ défend- 
ants, they incur no liability on that account. 

What strikes me as most singular in the case is that the whole en- 
terprise of establishing and operating a creamery should hâve been 
abandoned without any reasonable cause being assigned. Assuming 
ail the defects in thé buildings and équipaient of the creamery claimed 
by the défendants to bave existed, they furnish no solution for the 
change. The creamery as constructed could hâve been taken pos- 
session of by défendants under protest, defects remedied, damages re- 
Bulting from the completion of the building being too late.all could hâve 
been adjusted with or without suit. Why abandon the enterprise and 
attempt to throw the resuit of it upon the plaintiffs ? Even af ter mak- 
ing due allowance for the persuading influence of patent creamery 
builders, I cannot account from the évidence for the giving up of the 
project. The défendants could hâve explained, and if failing to do so 
has influenced my conclusions, it is their misfortune, if not fault. 

The decree will be that défendants accept the deeds and creamery, 
and pay plaintiffs the sum of $5,001, with interest from date of de- 
cree. 



Southern White Lead Co. v. Cary and others. 
{Oircuit Govrl, N. D. Illinois. October 10, 1885.) 

1. Tbade-Marks— Infringement cf. 

The complainant in a trade-mark suit is entrtled to relief if the marks or 
brands used by the défendants suflBciently resemble the complainant's marks 
or brands to be mistaken for them. 

2. Samb— Injuncïion. 

An injunction should be granted if tlie défendants adopt their brand for the 
purpose of selling their goods as and for the goods of the oomplainnnt, or for 
the purpose of enabling otliers to do so, and the complainant has been injured 
or is likely to be Injured thereby. In such case it will not be sufflcient for the 
défendants to show that no déception is in fact practiced on those with whom 
they deal personally ; but an injunction will be granted if consuraers to whom 
the goods are intended to be resold are or may be deceived. 
S. Samb— UsiNa Name op Place to Deobive. 

Wheie manuf acturers at one place f alsely mark or brand their goods as man- 
ufactured at another, for the purpose of inducing trade which would other- 
wise go to manuf acturers at such olher place, such false marking will be con- 
sidered as fraudulent and a " resort to a palpable trick," and, the complainant 
being injured thereby, the infringing manufacturers will be enjoined from thua 
using the name of the place where the complainant carries on ils business. 

In Equity. 

Banning é Banning, for complainant. 
Dent, Blaclc é Cratty Bros., for défendants. 

Gresham, J., (orally.) The complainant is a large manufacturer 
of white lead at St. Louis. It stampa or stencils upon the upper 
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end or head of its kegs the words "Southern Company, St. Louis." 
Thèse words encircle the head qî thekeg; "St. Louis" forming the 
lower half of the circle, and "Southern Company" the upper half ; and 
they inclose the words : " Warranted strictly pure white lead in pure 
linseed oil. " The eomplainant uses another brand or mark, in addition 
to the one already deseribed, by simply stenciling a red crescent upon 
the upper half of the head of the keg. St. Louis bas an established 
réputation for the manufacture and sale of pure white lead, and the 
eomplainant has had and maintained for years a large trade at that 
place as a manufacturer of this article. The évidence clearly shows 
that the complainant's lead is pure. The défendants are manufact- 
urers of white lead at Chicago, They brand upon the heads of their 
kegs "Southwestern, St. Louis, "surrounding the words "strictly pure 
white lead;" and the words "Southwestern, St. Louis," appear in the 
same form as the words "Southern Company, St. Louis," appear upon 
the complainant's keg, and the letters are the same in size and ap- 
pearance. The crescent, however, does not appear on any of the de- 
fendants' kegs. The défendants also paste upon the sides of their 
kegs a label containing the words : "The white lead in this package is 
guarantied strictly pure, ground in bleached oil, and for purity, white- 
ness, and durability is not excelled by any lead manufactured." 

It is shown by analysis, and not denied, that while the complain- 
ant's manufacture is unadulterated and free from impurities, the de- 
fendants' contains on an average only 50 par cent, of lead. The 
eomplainant claims a trade-mark in its two brands, one without the 
red crescent, and the other with it; and this bill is filed to enjoin the 
défendants from infringing the first of thèse trade-marks. 

I shall not stop to inquire whether the complainant's claim to trade- 
mark is or is not well founded, as I think it is entitled to an injunc- 
tion upon another ground. The défendants so brand the heads of 
their kegs as to naturally mislead and induce persons purchasing for 
consumption to suppose they are purchasing the complainant's lead, 
when they are getting an inferior article. The brand used by the de- 
fendants is 80 like the complainant's as to induce the public to mis- 
take the one for the other. The défendants sell their goods to retail 
dealers, and it may be that such dealers are not deceived, but they 
sell to consumers who are or may be deceived. The eomplainant is 
entitled to relief if the brand used by the défendants sufficiently re- 
sembles the complainant's brand to be mistaken for it, and the dé- 
fendants adopted their brand for the purpose of selling their kegs as 
the kegs of the eomplainant, or for the purpose of enabling retail 
dealers to do so, and the eomplainant hîis been injured by this fraud, 
or is likely to be injured by it. 

The eomplainant manufactures its genuine white lead at St; Louis, 
and its réputation is already established as a manufacturer and dealer 
of this character. The défendants manufacture their adulterated and 
greatly inferior lead at Chicago, and stamp upon their kegs a false 
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brand în imitation of the complainant's brand. Why is this done 
unless it be in the hope of deceiving the public and injuring the 
complainant ? Eealizing that they could not engage in open, manly 
compétition with the complainant, the défendants resort to a palpa- 
ble trick. If this resulted in no injury to the complainant, or was 
likely to resuit in no injury to it, the bill would hâve to be dismissed. 
But the affidavits show that the défendants' kegs can and bave been 
Bold as the complainant's. 

A temporary injunction will be granted restraining the défendants 
from branding upon their kegs the words "South western" and "St. 
Louis." 



Fleischmann and others v. STARKEy. 

{Circuit Court, D. Rhode laland. May 14, 1885.) 

Tkade-Mabk— CoLOR op Labbi, Apart from Name or Dbvicb. 

The color of a label, apart from a name or clevice, caanot be the subject-mat- 
ter of a trade-mark. 

In Equity. 

Chas. E. Mitchell and Oscar Lapham, for plaintiffs. 

G. H. Johnson and C. F. Parkhurst, for défendant. 

CoLT, J. The complainants are the owners of certain trade-raarks 
used upon their packages of compressed yeast, and they charge the 
défendant with an unlawful imitation of the same. It is clear, on a 
comparison of the labels, that the défendant is not guilty of any in- 
fringement unless the use of a yellow-colored label makes him charge- 
able. The position is taken by the complainants that the essential 
part of their trade-marks consista of a label having a yellow color, 
and that, therefore, they cover ail yellow-colored labels used upon com- 
pressed yeast, and that the use by the défendant of a yellow-colored 
label upon the compressed yeast made and sold by him constitutes 
an unlawful imitation of their trade-marks. Tbe défendant bas taken 
no testimony. The évidence of the complainants goes to prove that 
yeast with a yellow label sells readily, while yeast with a white label, 
or any color other than yellow, sells with diflBculty, — the cause of this 
being the réputation acquired in the market of the article manufact- 
ured by the complainants; and, further, that the public are deceived 
into buying other and inferior yeast having a yellow label as the gen- 
uine yeast made by them. This case narrows itself down to the 
question whether a label of a single color, like the one in controversy, 
is the lawf al subject of a trade-mark apart from any name, figure, or 
device with which it may be connected, so that a person who adopts 
a similar color upon his label may be charged with an unlawful imi- 
tation. Color of ten serves as the groundwork of a trade-mark, and 
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it may be a very essential élément in its composition. In determin» 
ing the question of infringement it is often a very important circum- 
stance. Browne, Trade-marks, §§ 263, 265, 267. But the term 
"mark" implies formrather than color, and it consists of some peculiar 
name, symbol, figure, letter, or device whereby one manufacturer 
distinguishes his goods from like goods sold by other persons. Falk- 
inburg v. Lucy, 35 Cal. 52. The color of a label, apart from a name 
or device, can hardly be the subject-matter of a trade-mark. The 
effeot would be that a single manufacturer might acquire the exclusive 
right to the use of labels of a certain color, or to the colored paper 
in whieb his goods might be wrapped. This might seriously interfère 
with trade and with legitimate compétition. Browne, Trade-marks, 
§§ 271, 272. Whatever view may be taken by the Prench courts in 
the cases referred to by the learned counsel for complainants, we 
know of no American or English authority which goes to this extent. 
On the contrary, so far as the point has been touched upon in the 
adjudicated cases which hâve corne to our notice, an opposite con- 
clusion seems to hâve been reaehed. Falkinburg v. Lucy, supra ; 
Faber v. Faber, 49 Barb. 357. 

It follows that the défendant, in using a label of a yellow color, is 
not guilty of any infringement of complainants' trade-marks, and that 
the bill should be dismissed. 



Campfield and another ». Lang and others. 

(Oircuit Court, E. D Wisconsin. August, 1885.; 

ASBIGNMENT FOR BeNEFIT OP CRKDITORS — WiSCONSIN STATDTB — PRKFBRBNCBa 

— Exceptions in Favob op Labokbks. 

A statut© of Wisconsin (1 Laws Wia. 1883, e. 349) provides that " any and 
ail assignments hereafier made for the benefit of creditors which shall contain 
or give any préférence to one creditor over another creditor, except for the 
wages of laborers, servants, and employés, earned within six months prior 
thereto, shall be void." L., a manufacturer, entered into a contract with B., 
who was also a manufacturer, by which B. was to saw a quantity of lumber 
for L. at the stipulated priée of $15 per thousand feet. The lumber was fur- 
nished by L., and tlie sawing was done at B.'s establishment. The work re- 
quired the use of B.'s machineryand the labor of his employés. Ileld, that 
the relation of the parties was that of contractor and contractée ; that in doing 
the work B. was not a laborer, servant, or employé of L. within the meaning 
of the statute; and that a préférence in favor of B.,in an assignment made by 
by II., was illégal, and invalidated the assigament as to a creditor attacking it. 

At Law. 

Shepard é Shepard, for plaintiffs. 

E. Coleman, for the garnishee. 

Dyee, J. On the fourteenth day of April, 1884, D. C. & J. H. Lang, 
a firm engaged in the business of manufacturing trunks, at Fond du 
Lac, made an assignment to the garnishee, Simmons, pursuant to 
the statute of this state authorizing voluntary assignments by insolv- 
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ent debtors, and therein directed that the debts, demanda, and liabil- 
ities due to certain creditors, including Bâtes & Barrett, a firm of 
manufacturers at Fond du Lac, be paid to them as wages earned 
within six montbs prior to the date of such assignaient, in préférence 
to other creditors of said assignors. The plalntiffs in this action 
were creditors of D. C. & J. H. Lang, and brought suit against them 
in this court to recover the amount of their demand, in which suit 
they recovered judgment on the fifteenth day of July, 1885, for the 
sum of 1822.72. Concurrently with the institution of that suit, gar- 
nishee proceedings were commeneed against Simmons, the assignée 
of D. C. & J. H. Lang ; and upon issue duly joined, pursuant to the 
forms of statutory procédure existing in the state, the plalntiffs now 
seek to compel the assignée to pay the amount of their judgment from 
assets of the insolvent ûrm alleged to be in his hands. The conten- 
tion of the plaintiffs is that, as to them, the assignment is void, for 
the reason that it provides for an unlawful préférence in favor of 
Bâtes & Barrett. 

The iôsue between the plaintiffs and the garuiahee was tried before 
the court, and upon the trial the foUowing f acts were elicited : Bâtes 
& Barrett were a firm engaged in the manufacture of varions kinds 
of wood-work in Fond du Lac. They had shops with machinery 
therein, which were operated by steam-power. They employed a lim- 
ited number of men in their business. The firm of D. C. & J. H. 
Lang were manufacturers of trunks, and an arrangement was made 
between the two firms by which D. C. & J. H. Lang were to furnish 
Bâtes & Barrett with a cargo of lumber, which, for certain specified 
compensation, wia,s to be sawed up into slats at the shops of the latter 
firm, for use by the assignors in the manufacture of trunks. The 
contract between the parties was verbal, and by virtue thereof Bâtes 
& Barrett were to be paid for the work of sawing up the lumber at the 
rate of $15 per thousand feet. It seems to hâve been contemplated 
by the parties that the work would continue through a considérable 
period, as the sawing was to be done only so fast as D. C. & J. H. 
Lang should require the manufactured material for use in their busi- 
ness. As the sawing progressed. Bâtes & Barrett were to be paid 
$50 per month, and at the close of the service a settlement was to be 
had, and whatever balance should then be found to be due to them 
was to paid by D. G. & J. H. Lang, on the basis of $15 for every 
thousand feet of lumber sawed. 

In pursuance of this contract, D. C. & J. H. Lang caused to be de- 
livered at the shops of Bâtes & Barrett a cargo of lumber which wa? 
sawed up by them, and as fast as sawed the material was delivered 
to the assignors. Payments at the rate of $50 per month were made 
to Bâtes & Barrett as the sawing progressed, and when the work was» 
fully completed, upon a settlement between the parties it was ascer- 
tained that D. C. & J. H. Lang were indebted to Bâtes & Barrett in 
the sum of $150. This balance was not paid, and in the assignment 
v.25F,no.3— 9 
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the assignors declared a préférence in favor of Bâtes & Barrett for 
suoh indebtedness, scheduling them as preferred creditors, and list- 
ing such indebtedness as wages due to them as their laborers, serv- 
ants, and employés. The shops of Bâtes & Barrett were entirely dis- 
tinct fromthose of D. C. & J. H. Lang. The lumber sawed wasfur- 
nished exclusively by D. C. & J. H. Lang, and the workdone by Bâtes 
& Barrett involved the use of the steam power and machinery in their 
shops, and the manual labor of their employés. 

On the fourth day of April, 1883, the législature of this state passed 
an act, by the first section of which it was provided that "any and 
ail assignments hereafter made for the benefit of creditors which shall 
contain or give any préférence to one creditor over another creditor, 
except for the wages of laborers, servants, and employés earned 
within sixmonths prior thereto, shall be void." 1 Laws Wis. 1883, 
c. 3é9. Before the passage of this act, assignments of insolvent 
debtors containing préférences in favor of any creditors or class of 
creditors were lawful. The question hère in controversy is wbether 
the relation of Bâtes & Barrett to D. C. & J. H. Lang, in the trans- 
action before stated, was that of laborers, servants, or employés 
within the meaning of the statute. The question is one of impor- 
tance, since it involves the interprétation of a new enactment not 
yet passed upon by the suprême court of the state, and which is de- 
claratory of a radical change, in one respect, of the law of assign- 
ments in this state. 

I As before observed, préférences without restriction as to individual 
creditors, or classes of creditors, in voluntary assignments, were law- 
ful before the passage of this statute. A debtor might sélect any 
favored creditor, or body of creditors, and provide for their payment 
in fuU, leaving, perhaps, an inconsiderable percentage of his assets 
— perhaps nothing — for distribution among other creditors equally 
meritorious, thus making an assignment in many cases an injury to 
Bome creditors rather than a benefit to ail. The exercise of this priv- 
ilège grew to be an evil. The législature intended to uproot the evil 
by taking away from the debtor the right thus to discriminate among 
his creditors, except to a very limited extent, and emphasized its in- 
tention by deelaring that any assignment which shall contain a préf- 
érence to one creditor over another, except for wages of "laborers, 
servants, and employés," earned within a limited period, shall be void ; 
by which is meant, of course, void at the instance of a creditor at- 
tacking it. Prom the use of the words "laborers, servants, and em- 
ployés" it seems évident that the législature had in contemplation a 
class of persons dépendent upon their daily, weekly, or monthly 
"wages" for the maintenance of themselves and familles; a class dé- 
pendent upon their daily and personal labor, and very liable to be 
ieft, upon the failure of their employer, in a necessitous condition if 
their demands should not be preferred. 

Interpreting the act consistently with the législative intent as fairly 
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implied from the language used, and the known misehîef to be reme- 
died, did Bâtes & Barrett, the preferired creditors in the assignaient, 
by virtue of their transaction with D. C. & J. H. Lang stand towards 
them in the relation of "laborers, servants, or employés?" I am of 
opinion that they did not. The service they performed in sawing up 
the lumber was done under express contract, and the relation estab- 
lished between the parties was one of contract, involving the employ- 
ment of capital, machinery, and shop facilities on the part of Bâtes 
& Barrett, and the labor of their employés. They were not "laborers, 
servants, or employés" in the sensé in which those words are used in 
the statute. They were not to bepaid "wages" in the sensé in which 
that term is also used in the statute. For sawing the lumber they 
were to be paid, and were paid, so much per thousand feet. This was 
the basis of their compensation, although as the work progressed they 
were to receive monthly payments of $50 to apply on the contract 
priée. AU the rights and liabilities of the parties sprung from con- 
tract, and the character of the relation created by the contract was 
essentially différent from that existing between master and servant, 
employer and employé. ' 

A servant is one who is engaged, not merely in doing work or serv- 
ices for another, but who is in his service, usually upon or about the 
premises or property of his employer, and subject to his direction and 
control therein, and who is generally liable to be dismissed. Heygood 
V. State, 59 Ala. 51. If a person is engaged under a contract in an 
independent opération, not subject to the direction and control of his 
employer, the relation is not regarded as that of master and servant, 
but is said, in modem phrase, to be that of contracter and contractée. 
Forsyth v. Hooper, 11 Allen, 419. The term "laborer" is used in the 
statute in its popular and usual sensé. The statutory provision was 
designed to permit a préférence in favor of the ordinary laborer who 
earns compensation and reçoives "wages" for his personal work, and 
not in favor of one who contracts for the employment of his capital 
or the use of his manufacturing establishment for the benefit of 
another. The word "employés," as also used in the statute, may be 
well said to be qualified, and to some extent limited, by its association 
with the words "laborers" and "servants," according to the maxim 
noscitur a sociis. AU thèse terms are used in the statute in their 
common acceptation, indicating persons hired for wages to work as 
the employer may direct, and not embracing the case of the employ- 
ment of a person carrying on a distinct trade or calling to perform 
service independent of the control of the employer, such as was hère 
rendered by Bâtes & Barrett. 

This view is strengthened by the fact that the word "wages" is used 
in the statute; by which is meant "that which is paid or stipulated 
for services, but ohiefly for services for manual labor." We speak 
of a laborer's wages, or a servant's wages, or an employe's wages, 
but do not ordinarily apply the word to a eontraetor's compensation 
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which he receives as a reward for the use of hîs capital or machinery, 
or the service of his employés, in the business, or for the benefit of 
another under a contract. The application of the word "wages" to 
"laborers and employés certainly conveys the idea of a subordinate 
occupation which is not very remunerative ; one of not much inde- 
pendent responsibility, but rather subject to immédiate supervision." 
liailroad Co. v. Falkner, 49 Ala. 118. See, also, 6 Jac. Law Dict. 
382, and 3 Toml. Law Dict. 655. 

As before indicated, in seeking for the législative intent we should 
give to the language of the statute its ordinary signification. The 
intent hère was to permit préférences in favor of a class of persons 
who are wholly dépendent upon their toil for subsistence, and whose 
probable necessities, arising from the nature of their employment, 
justly entitle them to some protection. Having in view the mischief 
to be remedied, it is not allowable to give the statute such a latitu- 
dinarian construction as would lead to évasions of its provisions, It 
is a remédiai statute as to the class of persons therein specifically de- 
fined, but it is also stringently restrictive as to ail other classes, and 
should not be extended beyond the fair import of its terms. Préfér- 
ences, as heretofore permitted, were opposed to the rule of equality. 
And as equality is equity, and as the statute was intended to enforce 
the principle of equity in the distribution of the assets of an insolvent 
debtor among his creditors, it should be strictly construed, to the end 
that its purpose may not be defeated. 

As having some bearing upon this question it may be observed that 
a statute of this state provides that the earnings of ail married per- 
sons and of ail other persons who hâve to provide for the entire sup- 
port of a family in this state, for 60 days next preceding the issuing 
of any process of attachment, exécution, etc., shall be exempt from 
seizure on such process. In Brown v. Hebard, 20 Wis. 326, the su- 
prême court had occasion to détermine the meaning of the word 
"earnings" in this statute; and Mr. Chief Justice Dixon thought a 
correct définition to be "the gains of the debtor derived from his serv- 
ices or labor withoat the aid of capital. If the debtor has no capi- 
tal and no crédit contributing to inorease his profits, except the crédit 
arising from the labor or service in which he is presently engaged, 
and out of the proceeds of which his obligations on account of such 
labor or service are to be discharged, then * * * his net receipts 
or gains from such labor or service may fairly be accounted ' earn- 
ings.'" Thus the meaning of that word was restricted to the gains 
of labor without the aid of capital; and the word "earnings," as com- 
monly used, is certainly of more comprehensive signification than the 
word "wages." In Kuntz v. Kinney, 33 Wis. 510, it was held that 
earnings included not only the fruits of personal labor, but also what 
might be earned within the prescribed period by the aid of the debt- 
or's team ; but this ruling was placed on the spécifie ground that the 
team was itself exempt property. 
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It is contended în support of the assignment that if the préférence 
in favor of Bâtes & Barrett was illegally made, it was a mistake, 
"within the meaning of the assignment law of the state, that ought net 
to vitiate the assignment. The statute (section 1697, Eev. St. Wis.) 
provides that within a prescribed time after the exécution of an as- 
signment the assignor sliall make and file an inventory of his assets 
and a list of his creditors, etc.; that a failure to make and file sueh 
inventory and list shall render such assignment void; and then dé- 
clares that "no mistake therein shall invalidate sueh assignment or 
affect the right of any créditer." The suprême court of the state, in 
Farwell v. Gundry, 52 Wis. 26S, S. G. 9 N. W. Eep. 11, held that 
this includes mistakes of law; and so it is urged that if the préférence 
in question was unauthorized by the statute, it was but a mistake of 
law to make it, and ought not, therefore, to vitiate the assignment. 
But this position is wholly untenable, because the préférence is de- 
clared in the assignment itself ; it is an intégral part of that instru- 
ment, and it is to be observed that the mistake spoken of in the 
statute is a mistake in the inventory of assets and list of creditors, 
which are not part of the instrument of assignment, but are made 
and filed as steps in the statutory course of procédure subséquent to 
the exécution of the assignment. 

On the whole, the conclusion must be that the préférence in favor 
of Bâtes & Barrett was illégal, and invalidated the assignment as to 
the plaintifï creditors; and they will hâve judgment against the gar- 
nishee défendant for the amount of their demand. 



Shattoc V. McÂETHUE and another.' 

{Circuit Court, E. D. Missouri. October 1, 1885.) 

1 LiBEi,— Statkmbnt Calculated to Brino inïo Contempt. 

A written or printed statement. calculated to expose a person to the con- 
tempt of honorable inen is libelous. 

2. Same— AccTTsiNG Gbnkkal Passbngeu Agent oi' Dividing Commissions with 

LooAiy Ticket Agents. 

A statement that a gênerai passenger agent of a raiiroad company '• has 
grown rich by making his local ticket agents, or some of them, divide their 
commissions with him," held to corne within the rule. 

3. Same— Rbasonablh Gkodnds to Bklievb Statement Thde. 

It is no défense to a suit for libel that tlie défendant had reasonable grounds 
to helicve that his statement was true, but it may be shown in mitigation of 
damages. 

4. Same — Provocation. 

Provocation may be shown in a libel suit. in mitigation of damages ; but it is 
no défense. 

5. Praotick — Unliquidated Damages-^Judoment ovbb Answer. 

In a suit for unliquidated damages judgment cannot be entered over an an- 
swer disclosing no défense but stating matters in mitigation. 

' Eeported by Benj. P. Rex, Esq., of the 8t. I^ouis bar. 
See note at end of case. 
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Motion for Jiulgment on the Angwer. 

Krum é Jones and Garland Pollard, for plaîntiff. 

Dyer, Lee é Ellis, for défendants, 

Bbewee, J., (orally.) This case is for libel, and $50,000 damages 
are elaimed. It is insisted that the answer contains no défense, and 
that, therefore, plaintiff is entitled to judgment over the answer. Tech- 
nically, I think his motion cannot be sustained unless the plaintiff is 
willing to take simply a judgment for nominal damages, which I sug- 
gested to him, and which is not desired. A judgment is the final 
détermination of the rights of the parties. If an action is on a con- 
tract whère the damages are liquidated and certain, and no défense is 
set up in the answer, then, doubtless, such a motion would prevail, 
and the court would enter judgment for the amount due, as disclosed 
by the pétition. But where the damages are unliquidated and uncer- 
tain, then, although a good cause of action be stated in the pétition, 
and no défense disclosed by the answer, still the damages, being un- 
liquidated, must be assessed upon inquiry, and until they are deter- 
mined no judgment can be entered. 

I might stop hère; but, as counselhave discussed the merits of the 
pleadings, perhapa it may not be improper to go further and say how 
they impress me. The libel chargea is this : that "Mr. Shattuc [the 
plaintifiPJ bas grown rich by making his local ticket agents, [meaning 
the local ticket agents of the Ohio & Missiasippi Eailway,] or some of 
them, divide their commissions with him." The pétition allèges that 
Mr. Shattuc ia the gênerai passenger agent of such railway com- 
pany. Now, even with the explanation tendered in the answer as to 
the meaning and gênerai understanding of that charge, I think it is 
libelous. It may be true, as stated, that, to the gênerai knowledge of 
the public, the local ticket agents are paid salaries by their employer, 
the railroad company, for ail work done for it, and that beyond that, 
with the tacit approval of their employer, they are in the habit of 
selling tickets for other companies on commission, and that ail that 
was meant, or understood to be meant, was that this plaintiff shared 
those commissions; and although such a charge is not of an unlawful 
act, yet it is one that it seems to me exposes the plaintiff to the con- 
tempt of honorable men, and thua comes within the définition of 
libel. The suggestion is not that by some arrangement between the 
company (the employer) and the various ticket agents (the employés) 
a part of the plaintiff'a compensation should be derived from the 
sums thus received by thèse sub-agents, but it is that he "bas grown 
rich by making them divide their commissions." The idea conveyed, — 
the natural understanding o£ the words, — was that the plaintiff in 
some way used his officiai position and control over those sub-agents to 
compel a division of the moneys which they had earned. Now, I think 
no honorable man would approve of auoh conduct as that. The man 
that is burdened with a charge of that kind is placed before the world 
exposed to the contempt of honorable men. Take a similar instance. 
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We ail know that in the management of Pullman sleepers the portera 
are permitted to receive gratuities from passengers for the iittle serv- 
ices that they render. If any local superintendent should coerce the 
portera to divide those Iittle gratuities with him, shpuld make their 
hinng conditioned upon their dividing those gratuities, it would not 
be illégal, but yet I think every honorable man would feel that it was 
discreditable; and so in this matter, when you charge that a gênerai 
agent coerces local agents to divide suma whioh they bave eamed by 
their services, it seems to me you are charging upon him that which 
exposes him to gênerai contempt. 

The answer, I think counsel practically concède, makes no défense 
to the action. While there is a gênerai déniai, yet it subsequently 
admits the publication. It does not justify it, — does not say that the 
charge is true, — but it sets up a séries of matters which are merely 
matters in mitigation. It says that the défendant had reasonable 
grounds to believe that the charge was true. Concède that; that may 
go in mitigation of damages, but certainly that is no défense. A 
man may hâve reasonable grounds to believe that one of the judges 
of this court is corrupt in office. If he makes a direct charge to that 
effect, his belief does not make it true, or any the less a libel. It may go 
to the jury, and influence them in mitigating damages which should 
be awarded against him. So, when this charge, libelous in its nature, 
is made against a gênerai passenger agent, it is no défense to the ac- 
tion that the party believed it to be true, and so did not aot through 
malice. It goes only in mitigation of damages. So the fact that the 
plaintiff had made prier newspaper charges against the défendant is 
no défense. I do not understand that you can défend one tort by 
proving a counter-tort. You cannot defeat an action for one libel by 
proof that prior to that time the plaintiff himself libeled the défend- 
ant. This answer, so far as ail the charges that are said to hâve been 
made by the plaintiff are concerned, is not of matters germane or 
kindred thereto, or in explanation or réfutation of them, but is a dis- 
tinct charge of an independent matter; and, while provocation may be 
shown in mitigation of damages, yet only in mitigation. Now, it 
would be idle to strike out this answer, because, although it sets np 
nothing but matters in mitigation of damages, yet if it was stricken 
out and inquiry had before a jury as though no answer were filed, thèse 
matters could be offered in évidence ; and so it would be purely a work 
of supererogation to go through the form of striking out the answer. 

The motion for judgment over the answer will be overruled. 

NOTE. 
Slander and lÂbel — Adionable Wordi. 

1. WoBDg AcriONABLE Pbr Sb. Any article that holds a person up to soom and rid- 
icule, contempt, and exécration, or imputea or implies the commission of a crime not 
openly charged, is. Crocker v. Hadley, 1 N. E. Rep. 734 ; Bradley v. Cramer, 18 N. W. 
Rép. 268. The fact that the article is in a foreign language does not prevent It being 
actionable per se. Kiram v. Steketee, 12 N. W. Rep. 177. 



136 



FEDEEAL BEPOETEE. 



Words intended to expose a person to public contempt, hatred, and ridicule, and to 
deprive him of the benefit of public confidence and social iiitercourse, are actionable 
per se, Call v. Larabee, 14 N. W. Eep. 237 ; sucli as circulating liand-bills ehargiiig a 
person with larceny is actionable per se, Bowe v. Rogers, 7 N. W. Kep. 547; charging 
a man witii being a "hog," is. Solverson v. Peterson, 25 K. W. Kep. 14. Accasing 
a niarried wotiian of being a prostitute, Klewin v. Bauman, 10 N. W. Eep. 398; or 
ciiarging tliat " sheis slow-poisoningher husband," Campbell v. Campbell, 11 N.W. Rep. 
456 ; words charging commission of an indictable felony or misdemeanor, West v. Han- 
rahan, 10 N. W. Kep. 415 ; Geary v. Bennett, Id. 602. But charging one with ' ' bearing 
<lown" when defendant's stock was weighed, and "lifting up" when plaintiiFs was 
weighed, are uot actionable iiiiless it be also charged that plaintiif was weigii-niaster, 
or in some way interested. Wilkin v. Tharp, 8 N. W. Eep. 467. And it lias beeii lield 
that charging a person with having sworn falsely in a lawsuit is not. Schmidt v. 
Withericlc, 12 N. W. Kep. 448. A iiublication iu newspaper falsely charging one with 
the commission of crime, is. People v. Détroit Post & Tribune Co., 20 N. W. Eep. 528. 
And a publication in writiii'!;, though not charging a public offense, is nevertlieless 
libelous if it falsely and maliciously tends to produce such an impression. Bradley 
V. Cramer, 18 N. W. Rep. 268. And where a railroad Company, through its superin- 
tandent, asslgns as a reasou for the discharge of an employé a crimiual act, it is action- 
able. Bacon v. Michigan Cent. R. Co., 21 N. W. Eep. 324. 

(1) Words Respecting Btisin-^-ss Men and Merchants. Words which impute to a nierchant 
a want of crédit or responsibility, or insolvency, past, présent, or future, are. Newell v. 
How, 17 N.W. Kep. 383. Bvery publication in writing or in print, which charges ujjon 
or imputes to a merchant or business man insolvency or bankruptcy, or conduct which 
would préjudice him in his business or trade, or be injurions to his standing and crédit 
as a merchant or business nian, is. Erber v, Dun, 12 Fed. Rep. 526. An article in print, 
depreciating a merchant's or tradesman's wares, and charging him with counterfeiting 
genuine articles and their labels, is. Kimm v. Steketee, 12 N. W. Rep. 177. Where a 
ibank cashier retnrned draft sent for collection with thèse written words, " We return 
unpaid draft, [describing it ;] he [drawee] pays no attention to notices," in action against 
the cashier for libel it was held that the words do not impute to plaintitf (drawee) any 
want of integrity, and are not actionable per se. Platto v. Geilfuss, 2 N. W. Rep. 1135. 

(2) Tfonfa Regarding Prqfessional Men. Defamatory words spoken or written of one 
in his profession are actionable ^er se. Pratt v. Pioneer Press Co., 20 N. W. Rep. 87. 

(o) Regarding Lawyers. Charging an attorney with " betraying and selling innocence 
in a court of justice," is. Ludwig v. Cramer, ÏO N. W. Rep. 81. 

(6) Regarding Pkysicians. Where the words employed in a publication in a newspaper, 
in stating the cond.uct of a physician in a particular case, only impute to him such ig- 
norance or want of skill as is compatible with the ordinary or gênerai knowledge and 
skill in the same profession, they are not actionable per se; but where they are such as 
fairly impute to him gross ignorance and unskillfulneas in such matters as men of or- 
dinary knowledge and skill in the profession shoiild knowanddo, thenthey necessarily 
tend to bring such physician into public hatred, ridicule, or professional disrepute, and 
îjre actionable per se. Ganvreau v. Superior Publishing Co., 22 N. W. Rep. 726. Pub- 
lishing in a newspaper, in the "want" column, the words, " Wanted, É. B. Zier, M. 
D., to pay a drug-bill," are uot actionable pffr «e, Zier v.Hoflin, 21 N. W. Eep. 862; but 
may become so froni the circumstauees under which they are published. Woodling 
V. Knickerbocker, 17 N. W. Rep. 387 ; Zier v. Hoflin, 21 N. W. Rep. 862. 

(c) Regarding Newspaper Men,. Falsely charging an editor with being drunk may be. 
State V. Mayberry, 6 Pac. Eep. 553. Charging a newspaper publisher wiih being a party 
to a secret conclave, in which he, the publisher, sold the support and advocacy of his 
said newspaper to a certain corporation for a large sum of money, is actionable per se. 
Fitch V. De Yoting, 5 Pac. Rep. 364. 

(3) Words Respecting Public Officers and Candidates for PuMic Offices. A charge ofem- 
bezzlement, made in good faith against a treasurer of city or oounty, who ia a candi- 
date for re-election, is not actionable per se. Marks v. Baker, 9 N. W. Rep. 678. A 
publication which charges that a person, while forraerly holding the otfice of sealer of 
weights and rneasures, and inspecter of acales, for a certain city, " tampered with" or 
" doctored " such weights, rneasures, and scales for the purpose of increasing the fées 
of his office, is actionable per se. Eviston v. Cramer, 3 N. W. Rep. 392. 

(4) Words Spoken or Written by Mercantile Agendes. A stateinent made in good faith by 
a mercantile agency to one of its subscribers, interested iri the information, respecting 
the responsibility and business standing of a merchant, is not actionable per se. Erber 
V. Dun, 12 Ped. Rep. 526 ; Trussell v. Scarlett, 18 Ped. Eep. 214. But stateraents made 
respecting the business or character of a merchant in the "daily notification sheets" 
sent out'to the subscribers of a mercantile agency, irrespective of their interest therein, 
are. Krber y. Dun, 12 Fed. Eep. 526. 
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(5) Malice, Satred, Hl-VAll, etc. Willful publication of injurions statements Involves 
the design to produce whatever înjury muât necessarily foUow, and when done pur- 
posely, knowingly, and for no good purpose, js not justifiable, and it is malicious in the 
sight of the law, even if done without any personal ill-will, and actionable. Maclean 
V. Scripps, 17 N. W. Kep. 815 ; Maclean v. Scrippa, 18 N. W. Eep. 209. A false and in- 
jurions publication in a public journal " for sensation and increase of circulation " is, 
in a légal sensé, malicious. Maclean v. Scrippa, 18 N. W. Eep. 209. A communication 
otherwise privileged, if made with malice in fact, or through hatred, ill-will, and a ma- 
licious design to injure, is not privileged, and is actionable. Erber v. Dun, 12 Ted. Eep. 
526. Wliere a persun prints and circulâtes a statement which imputes to a mercbant 
or otlier business nian conduct which is injurions to bis charaoter and standing as a 
merclian t or business man, it is a libel, and implies malice. Locke v. Bradstreet Go., 22 
lï'ed. Eep. 771. 

(6) Construction. In determining whether words are actionable ver se they are to be 
taken in the sensé in which they would naturally be understood by those who heard 
or read them. Campbell v. Caiiipbell, 11 N. W. Eep. 456; Bradley v. Cramer, 18 N. 
W. Rep. 2G8. Innuendo cannot enlarge the meanlng of words in publication, but 
nierely point eut their application of facts previously alleged. Bradley v. Cramer, 18 N. 
W. Eep. 268. 

2. Privileged Communications. The rule is that a communication made in good 
faith, upon any subjeot-matter in which the person communicating has an interest, or 
in référence to wliicli he has a duty, public or private, eitlier légal, moral, or social, if 
made to a person having a corresponding interest or duty, is privileged. Marks v. Baker, 
9 N. W. Eep. 678. A communication is privileged, within the rule, when made in good 
faith in answer to one having an interest in the information sought; and it will be priv- 
ileged, if volunteered, when the party to whom it is made has an interest in it, and such 
partystands in such relation to him as to makeit areasonable duty, orat least proper, 
that he should give the information. Crâne v. Waters, 10 Fed. Eep. 619 ; Brber v. Dun, . 
12 Fed. Kep. 526 ; Locke v. Bradstreet Co., 2? Fed. Rep. 771. Where the subject-matter 
of the communication is one of public interest in the community of which the parties to 
the suit are members, it is sufflcient to make the communication privileged. Marks 
V. Baker, 9 N. W. Eep. 678. 

Written information as to the standing of a merchant or business man, furnished 
by a mercantile agency to its subscribers voluntarily, or in answer to inquiries frôm 
them, is a privileged communication. Locke v. Bradstreet Co., 22 Fed. Eep. 771. A 
corporation carrying on the business of a mercantile agency is not exempt from légal 
responsibility, and is subject to the same rules of law as other persons who bave a 
just occasion for making statements which are eharged to be libelous. Locke v. Çrad- 
street Co., 22 Fed. Eep. 771. Where, in publishing an article which tends to injure a 
mercbant or business man, as such, the author or publisher acted in the bonafide discharge 
of a public or private duty, légal or moral, or in the prosecuiîon of bis own rights and 
interests, that which is conimunioated in writing, under such circumstancos, is a priv- 
ileged communication, unless aotuated by malice. Locke v. Bradstreet Co., 22 Fed. 
Eep. 771. False charges, made with improper motives or express malice, are never 

Êrivileged. Eviston v. Cramer, 3 N. W. Eep. 392 ; Weiman v. Mabie, 8 N. W. Rep. 71 ; 
ocke V. Bradstreet Co., 22 Ped. Eep. 771. 

Statements made to a prosecuting attorney, whose office and duty is to présent and 
proaecute ail crimes and offenses, are privileged. Vogel v. Gruaz, 4 Sup. Ct. Eep. 12. 
So, also, those made in affldavits to pleadings and papers used in a court of justice 
are privileged, provided they are not irrelevant and impertinent. Hart v. Baxter. 10- 
N. W. Eep. 198. And the statements contained in an affidavit presented to a superin- 
tendent of schools for the purpose of preventing a teacher's liceuse being granted to a 
particular person, chargingsuoh person with improper conduct, are privileged. Weiman 
V. Mabie, 8 N. W. Eep. 71. 

Public writers and speakers may discuss men and measures in speaking of matters of 
public interest, provided only they do so in good faith. Crâne v. Waters, 10 Fed. Eep. 
619. Publication and circulation of an article, although not true, in good faith, 
among voters, to inform them of the character of a candidate for a public office, and 
enable them to vote more intelligently, is privileged. State v. Baloh, 2 Pac. Eep. 609. 

Whether an alleged libel is within the protection afforded to a privileged communi- 
cation is a question of law. Locke v. Bradstreet Co., 22 Fed. Rep. 771. It is for the 
jury to détermine whether a privileged communication is defamatory and actuated 
by malice. Id. 

St. Paul, Minn, Jas, M. Kbbb. 



138 FEDEBAL EEPOEIEB, 

TTnitbd Stat«3 V. Wakriok. 
{Oireutt Court, D. New Jersey. October 12, 1885.) 

1* lUTHTtlTAt ReVENUK — NOTKS USEDFOR CIRCULATION AS MoNET. 

In an action under section 19 of tlxe act of February 8, 1875, (18 Bt. 311,) In or- 
derto render the défendant liable it must be shown that he intended to.put his 
notes in circulation as money and paid them out for tliat purpose, but in show- 
ing such inteation, bis déclarations wlien he paid out the notes is net the only 
proper évidence thereof, and it is not errer to instruct tlie jury that paying out 
the notes, knowing that they would bo used and circulated as money, is évi- 
dence from which they may infer the intention to pay them out for that pur- 
pose. 

2. SaMB — ASSBSSMKNT OV TAXES BT COMMISSIONEn BEFORB SuiT. 

In such an actioif recoverymaybe had without an asaessment of the taxes by 
the commissioner of internai revenue. 

8. 8amr — Amount of Notes. 

That the notes were under the amount of one dollar each will not prevent 
their being taxable. 

i. Bamb— Notes Rbissubd Taxable. 

Where the notes when tal^en up are reissued, every such issue is a new issue 
thereof, and becotnes a part of the amouut of the notes so used for circulation, 
and siubject to the tax. 

In Aasurnpsit. 

A. Q. Keasbey, TJ. S. Dist. Atty., for the Unitea States. 

S, H. Orey, for défendant. 

Bbadlbt, Justice. A writ of error to the district court bas been 
brought by each party in this case. The plaintif recovered a judg- 
ment for $463.31, but, being dissatisfied with the smallness of the 
amount, brought its writ to procure a reversai on that ground. The 
défendant brought his writ for a reversai of the entire judgment. 
The action was by the United States to recover taxes alleged to be 
due from thô défendant and his former partner, constituting the firm 
of Warrick & Stauger, for using and paying out their notes as cur- 
rency, The tax was claimed under and by virtue of the nineteenth 
section of the act entitled "An act to amend existing customa and in- 
ternai revenue laws, and for other purposes," approved Pebruary 8, 
1875, (18 St. 311,) which section is as foUows: "That every person, 
firm, association, other than national bank associations, and every 
corporation, state bank, or state banking association, shall pay a tax 
of ten par centum on the amount of their own notes used for circu- 
lation and paid out by them." Warrick & Stanger were glass man- 
ufacturers at Glassboro, Gloucester county, New Jersey, and in 1877 
and subséquent years issued their notes in varions amounts from 
five cents to five dollars each, in payment of wages due to their 
hands, which notes were in the foUowing f orm : 
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Registered, Glassboro, June 18, 1876. 

yr ■ ^ j Five years after date we promise to pay the bearer at oiir 

arnc an store in Glassboro, Gloucester county, N, J., 

Stanger, FIVE CENTS, 

in lawf ul money o£ the United States, for value received. Tliis 

June 18, 1876, promissory note will be taken by us, at or before its maturity, 

rino«v,nrr> ^°^ tiie afflount named herein, in payaient of any debts due us. 

°' [Signed] Wakeiok & Stanger. 

N. J. No. 

The notes were in printed form, except the date, number, and sig- 
nature, were on bank paper, and had the appearance of notes in- 
tended for circulation from hand to hand. ïhey were issued to the 
amount of $3,561.75, in various dénominations, and when redeémed 
were continually reissued, until the amount paid out from November, 
1877, to March, 1880, reached the sum of $67,474.51. The average 
amount outstanding at any one time was about $2,300. Evidence 
was given tending to show that thèse notes circulated in the commu- 
nity as money, being used, not only in purchasing goods at the store 
of Warrick & Stanger, but in transactions and dealings between other 
persons. The court below left it to the jury to détermine whether 
the notes were in fact used for circulation as money in the commu- 
nity, and whether the défendants, in paying them out, knew that 
they would be so used. Among other things the judge, in his charge, 
used the foUowing language ; 

"We cannot properly afifirm that the true nature of the issue can only be 
determined by considering what was said by the maker when they were paid 
out. We must take notice how they were used by the workmen and the 
community with the knowledge of the défendant. We must ask, were they 
in fact used for circulation, and did the défendant know when he paid them 
out that they would be thus used? If he did, does not the law necessarily 
infer that he intended them to be thus used when he paid them? That is 
for the jury to say." 

The défendants' counsel contended, and asked the judge to charge, 
that, in order to render the défendants liable to the tax, it should be 
shown that they intended to put the notes in circulation as money, 
and paid them out for that purpose; and that their déclarations when 
they paid out the notes were the proper and only évidence of their 
intention. The judge charged that it must be shown that it was one 
of the purposes of the défendants, in paying out the notes, to put 
them in circulation; and he told the jury that in order to render a 
verdict for the plaintiff, they must be satisfied that the notes were 
paid out with the intent that they should be used for circulation ; 
but declined to charge that the déclarations of the défendants were 
the only évidence of such intention. As already shown, he charged 
that paying out the notes, knowing that they would be used and cir- 
culated as money, was évidence from which the jury might infer the 
intention to pay them out for that purpose. We'do not well see how 
the défendants could hâve reasonably asked a more favorable charge. 
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Other spécifie charges on this branch of the case were requested, but 
it is not necessary to enumerate them. We are satisfied from the 
gênerai character of the évidence, and from the form and appearance 
of the notes, that it was fairly left to the jury to détermine -whether 
the notes were used for circulation as money, and whether the de- 
fendant and his partner issued them for that purpose. 

Another point taken by the défendants was that no recovery could 
be had in the action without an assessment of the taxes by the com- 
missioner of internai revenue. The judge declined so to charge, and, 
under the ruling of the suprême court in Savings Bank v. U. S., 19 
"\yall. 227, we suppose the judge was right. 

Another point was that notes under the amount of one dollar were 
not taxable under the law. But we see nothing in the language of 
the act to lay a foundation for any such distinction. The suggestion 
that tne United States, or the national banks, issued no currency un- 
der that amount with which the notes of the défendants could come 
in compétition has very little pertinency in view of the clear terms of 
the act, and the suggestion may be met, if necessary to meet it, by 
the counter-suggestion that the. government does issue specie currency 
of varions dénominations less than one dollar. 

As to the amount of the tax, (supposing a tax to be due,) the plain- 
tiff contended that it was 10 per cent, of the whole amount of notes 
paid out by the défendant and his partner, without regard to the fact 
that the same notes were reissued after being taken up and paid; 
while the défendant contended that the amount of tax was only 10 per 
cent, of the notes that were executed and used, no matter how often 
they may bave been paid out. If the plaintiff was right, the whole 
amount of notes paid out was 167,474.51, and the tax amounted to 
$6,747.45. If the défendant was right, the amount of notes executed 
and used was only $3,561.72, and the tax amounted to only $356.17. 
The judge charged the jury in accordance with the views of the de- 
fendant, and a verdict was rendered for the latter sum, with intereat. 
It is for this portion of the charge that the plaintiff has brought its 
writ of error. We hâve carefully examined the language of the act, 
and feel compelled to say that on this point we think the court below 
erred. We think that every issue of the notes, whether the original 
issue or a reissue, was a new issue thereof, and became a part of "the 
amount of tbeir own notes used for circulation" by the défendants. 
If, instead of using old notes, already redeemed, the défendants had 
issued new ones, there can be no doubt that they would bave been 
taxable. But how could it differ in the principle or reason of the 
thing whether they used old notes or new ones ? A note redeemed 
ceases to be a note. It is of no more validity than a blank pièce of 
paper. If it be reissued, it becomes a new note to ail intents and 
purposes. 

Other points were taken, which we do not think it necessary to ex« 
aminé in détail. 
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After a careful examination of the whole record, we think that none 
of the défendants' assignments of error are tenable; but that the 
plaintiff's assignaient is well taken, and that for this cause the judg- 
ment must be reversed, and a new trial awarded. 

Tlie act of February 8, 1875, waa passed as an amendinent to the internai revenue 
laws, and is to be construed in connection therewitli, as well as with the laws to i)ro- 
vide a national currency. HoUister v. Zion Co-operative Mercantile Inst., 4 Sup. Ct. 
Rep. 263. Only such notes as are in lavv negotiable so as to carry title in circulation 
from handto hand are taxable under the statute. It waa no doubt the intention ofcon- 
gress in imposing this tax to provide against compétition with the established national 
currency for circulation as money, but as it was not likely that obligations, payable 
in anything else than nioney, would pass beyond a limited neighborhood, no attention 
was given to such issues as affecting the volume of the currency, or its circulating value, 
and consequently obligations imyable in goods are not included in the prohibitions of 
the act. Hollister v. Zion Co-operative Mercantile Inst., 4 Sup. Ct. Rep. 264 , foilowing 
U. S. v. Van Auken, 96 U. S. 368, aud afilrining Zion Oo-operative Mercantile Inst. v. 
Hollister, 3 Pac. Rep. 87.— [En. 



In re Jung Ah Luno.* On Habeas Corpus. 

In re Jung Ah Hon. On Habeas Corpus. 

{Distrid Court, D. Ualifornia. October 13, 1886.) 

1. Chinesb RESTRiOTroN AcT-i-RiGiiT OF Chinaman Dbtainbd on Boakd Vbs- 

SBL TO Habeas Corpus. 

The refusai to allow a Chinese passenger to land is a restraint of his liberty, 
within the meaning of the habeas corpus act, and it ia the duty of the court, 
justice, or judge to whom the application for a writ of liabeas corpus is made 
to forthwith award the writ, uniess it appeara from the pétition itself that 
the party is not entitled thereto. Kev. St. \ 755. 

2. Samb — Décision op Collectok not Res Adjudicata. 

The court, in investigating the legality of the détention of a Chinese passen- 
ger on board a vessel, in such case is not bound or controlled by the décision 
of the collector of the port, or hia deputy, as to the right of such passenger to 
land. 

In thèse cases the United States attorney proposed to raise for 
final Bubmission to the suprême court, if necessary, two important 
points relative to the jurisdiction of the court in habeas corpus cases 
under the restriction act, After moving for and obtaining, by con- 
sent of the counsel for the petitioner, varions formai orders necessary 
to enable him to raise and submit to the court the points proposed, he 
asked and obtained leave to file an amended intervention containing 
objections to the jurisdiction of the court. To this intervention and 
plea the counsel for the petitioners interposed a demurrer. As the 
proceeding was quasi amicable, and as the pleadings bad been pre- 
pared with the knowledge of both parties, and after fuU conférence by 
counsel on both sides with the judge, the reading of the pleadings 
was dispensed with and the cause submitted. 
Wm, F. Gibson, for Jung Ah Lung. 
1 Affirmed. See 8 Sup. Ct. Rep. 663. 
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8. 0. Helborn, U. S. Atty., for the United States. 

HoFFMAN, J., (orally.) The intervention filed by the district attor- 
ney challenges the jurisdiction of the court upon two grounds : First, 
that the petitioner is net restrained of his liberty within the mean- 
ing of the habeas corpus aot; second, that the coUector has already 
investigated and passed upon the petitioner's right to land; that 
the question is therefoie res adjudicata, and that the court is bound 
by the eollector's décision, and has no right to further examine into 
the matter. 

1. It is admitted that the petitioner is of the Mongolian race; 
that he is on board a steamer recently arrived at this port, from 
whioh he is not permitted to land. The mode of his restraint is not 
specified ; but if restrained lawfuUy any force necessary to prevent his 
leaving the ship can rightfully be applied. It is not denied that it is 
the intention of the master to retain him on board the ship until her 
departure, and then to convey him to the port in China from which he 
came, unless in the mean time the petitioner may find means of getting 
on board some other ship, without landing on our shores, to be con- 
veyed by her to sonie foreign country. Whether this proceeding be 
lawful may involve important questions of law and of fact. The 
petitioner is a free man, under our flag, and within the protection of 
our laws. If the déniai, therefore, to the petitioner of the right to 
land, thus converting the ship into his prison-house, to be followed 
by his déportation across the sea to a foreign country, be not a re- 
straint of his liberty within the meaning of the habeas corpus act, it 
is not easy to conçoive any case that would fall within its provisions. 

The second objection raised by the district attorney is that the re- 
striction act commits to the collector the duty of deciding upon the 
right to land of any Chinese person arriving in this country; that his 
décision is final and conclusive, and that this court has no right to 
review it on the return of the writ of habeas corpus. 

This claim of exclusive jurisdiction on the part of the collector 
must be derived from the provisions of the ninth section of the act of 
1882; for no other section of the act affords the slightest color to such 
a pretension. Section 9 is as follows : 

"Before any Chinese passengers are landed from any such vessel the col- 
lector, or his deputy, shall proceed to examine such passengers, comparing 
the certiflcates with the list and with the passenger, and no person shall be 
allowed to land in the United States from such vessel in violation of law." 

It will be perceived that the duty imposed upon the collector is to 
make the examination mentioned in the section. He is not, in terms, 
directed to prevent the landing of passengers, but it may reasonably 
be inferred from the clause which forbids any passengers to be landed 
in violation of the law that it was intended that he should carry out 
that provision. But the section affords no color to the extraordinary 
pretension that the reault of that examination shall be final and con- 
clusive upon the rights of passengers. Such an abrogation of the 
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writ of haheas corpus, which bas always been considered among En- 
gUsh-speaking peoples the most sacred muniment of personal free- 
dom, must be unmistakably declared by congress before any court 
could venture to withhold its benefits from any human being, no mat- 
ter what his race or color. 

It seems to bave been in some quarters overlooked that the restric- 
tion act does not prohibit tbe coming into thia country of ail Chinese 
persons. 

First. The restriction is, both by the treaty and the act of con- 
gress, confined to Chinese laborers; and persons other than Chinese 
laborers are not prohibited from landing. The passenger arriving 
hère, therefore, may be a Chinese merchant, student, traveler from 
curiosity, or other person not a laborer. The ing[uiry into his status 
in this respect is often exceedingly difficult. Second. He may also 
hold a certiâcate issued by the custom-house authorizing him to re- 
euter the United States. The question whether such certifLcate bas 
been fraudulently obtained, and whether the person holding it is en- 
titled to its protection, is frequently raised, and often very difficult 
of solution. Third. He may also, under the décision of the suprême 
court, be entitled to land without a certificate if it shall appear that 
he resided in the United States at the date of the treaty and departed 
therefrom before the restriction act went into opération, and before 
it was possible for him to obtain a return certificate from the custom- 
house. This inquiry also is exceedingly difficulté Fourth, He may 
be entitled to land, on the ground that he was born in this country, 
and bas therefore the full rights of an American citizen. 

Hère, also, difficult questions of fact may arise for détermination. 
The collector who, it is suggested, is charged with the exclusive décis- 
ion of thèse questions is not of necessity a lawyer. He discharges his 
duties by deputy. He is not authorized to administer oaths to wit- 
nesses, nor to compel their attendance. The discharge by him of 
the duties heretofore supposed to belong to the judieial department 
of the governiuent would be almost impraeticable, unless the other 
duties of his office be neglected. It is believed that in this class of 
cases the collector has rarely personally concerned himself with their 
examination. If I am right in the opinion that a Chinese person, like 
every other human being in this country, is entitled to tbe benefits 
of the writ of habeas corpus in order that it may be judicially ascer- 
tained whether the restraint of his liberty be lawful or unlawful, to 
require the court in its investigation to be governed by the décision 
of an executive officer, acting under instructions from the head of the 
department at Washington, would be an anomaly wholly without 
précèdent, if not a flagrant absurdity. 

The right to a writ of haheas corpus is the right to hâve the lawful- 
ness of the restraint to which the petitioner is subjected inquired into 
by the courts ; to be adjudged and determined by the law of the land. 
It has not as yet been committed to any purely executive officer. I 
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am, therefore, clearly of the opinion that it is the duty of the "court, 
justice, or judge to whom such application [for a writ of habeas corpus] 
is made, to forthwith award writ of habeas corpus, unless it appears 
from the pétition itself that the party is not entitled thereto." Eev. 
St. § 755. The performance of this duty the court is not at liberty, 
on any pretext, to évade. That on the return of the writ it is the 
duty oî the court to inquire and détermine whether the restraint is 
lawf iii, independently of any previous décision of the question by the 
collector or his deputy, or by the surveyor, or by the inspecter of cus- 
toms stationed on board the vessel. 

If the position taken in the intervention of the United States at- 
torney be sound, an eKtraordinary circumstance must be noted. The 
restriction act has now been in opération for nearly three years 
and a half, and numerous cases on the return of the writs of habeas 
corpus issued on the application of Chinese persons hâve been pre- 
sented to Mr. Justice Field, to Judge Sawybe, circuit judge, and 
the district judges of Washington Territory, Oregon, Nevada, and 
California. Similar cases hâve also arisen in the fédéral courts in 
Boston, New York, and Philadelphia, and on appeal hâve been de- 
cided by the suprême court of the United States. 

It has never been suggested by any judge or district attorney that 
the refusai to allow a Chinese passenger to land was not a restraint 
of his liberty, the lawfulness of which was to be inquired into by the 
courts, nor has the still more extraordinary pretension until now been 
set up that in such inquiry the court, whether the suprême court of 
the United States, the circuit court, or the district court, was to be 
controlled by the décision rendered by the collector of the port or his 
deputy. 

The demurrer to the intervention is sustained, and the district at- 
torney is allowed to lile an intervention contesting the merits of the 
application. 



Sawyer V. Mabset and others.* 

(Gireutt Court, «V. D. Oeorgia, W. D. Scptember, 1885.) 

. Intbdfbring Patents — Case in Equitt. 

After a décision by tlie commisgioner of patents in an interférence proceed- 
ing awarding letters patent to an inventor wliose application waa liled subsé- 
quent to tliat of anotlier appliciint wlio had obtaincd letters patent covering 
tJie invention in controversy, priority of invention nonstitutes tlie material is- 
sue between tlie parties when thedefe ited party files liis billin equity to hâve 
the patent of his adversary declared void. 

. Samb — Lâches. 

In such case, the delay of complainant to flle his bill for flve years after the 
adverse décision by the commissioner of patents will be considered by the court 

'Keported by Walter B. Hill, Esq., of the Maçon bar. 
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as hearing upon the good faith of the complainant's proceeding, no explana- 
tion of the delay being olïered. 

3. Bamb — Decrke fob Injdnction. 

Where the conduct of the complainant has been stubbornly litigious, the 
court may not only déclare hls patent void because of want of priority, but 
may enjoin him from threatening or bringing other suita wheie such lltiga- 
tion will produce damage irréparable at law. 

4. Samk— SAwyBii V. Miller, 12 Fed. Rbp. 725, Followed. 

The décision of the circuit Judge iû the case of iSawyer v. Miller, 12 Fed. Rep. 
725, approved and followed. 

In Equity. 

Pottle é Bayne and Hulsey d Bateman, for complainant. 

Lanier & Anderson, Hardeman é Davis, and Hill ce Harris, for de- 
fendants. 

Speer, J. This is a bill filed by Sawyer against the firm of Car- 
hart & Curd, against the administratrix of the deceased partner, and 
Orren E. Massey, and against Elizabeth P. Massey, theexecutrix of 
Orren W. Massey, deceased. The allégations are tlîat complainant is 
the inventor of a new and usef ul improvement in cotton-gins ; that the 
invention was patented in 1873 and 1874; that the respondents, con- 
federating together, are infringing upon his patents, and are largely 
manufacturing and selling machines embodying such infringements. 
The invention claimed is the construction of the swinging front cot- 
ton-board and ribs to form a circular cotton-box of the gin, such box 
when closed to form a major part of a circle. 

The respondents deny that the complainant is the inventor of the 
improvement described in the bill, but claim that he purloined the 
invention of Orren W. Massey, the husband and intestate of the re- 
spondent Elizabeth F. Massey. It appears from the évidence that 
Orren W. Massey was a gin maker by trade. The complainant 
worked for him a while in the shop, and then served him in the ca- 
pacity of traveling salesman. It does not appear by any satisfactory 
proof that the complainant was a practical machinist, or knew more 
about gins than he was made to understand by his short term of em- 
ployment with Orren W. Massey. The latter had an inventive mind, 
and, in the language of one of the witnesses, was "always experiment- 
ing." Sawyer's patent was obtained in 1873, and it is clear enough 
from the évidence that Massey had conceived the idea of the improve- 
ment claimed as early as 1870, and that Sawyer had been apprised 
of' the invention; that Massey had put it into suceessful opération 
in the same year; and that he had been in correspondence and com- 
munication with a solieitor of patents in the effort to protect his in- 
vention, but had been improperly advised that his designs were not 
patentable. When Massey learned that Sawyer had obtained a pat- 
ent for his invention, he made haste to protect his design. It was, 
on the case made, formally adjudged by the commissioner of patents 
that Massey was entitled to a patent, but the commissioner left the 
question of priority of invention to be determined. In the opinion 
v.25F,no.3— 10 
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of the court in view of the évidence, this is not even a debatable 
question. The testimony of Sawyer himself is to the effect that a 
curved rib, which forma a part of the essential design, was stolen 
from Massey by Moore, the partner of Sawyer. He admits that the 
importance of this rib was pointed out to him by Jackson Hendricks, 
a workman in Massey's employ. Sawyer justifies himself bysaying 
that he did not get the "rib" in question in Massey's shop. It is not 
apparent how this will help him. The pattern was Massey's, and it 
does not matter how Sawyer obtained it; he can take no benefit from 
it. It further appears that when Sawyer made his original applica- 
tion totbe patent-offîce he said nothing about tbecircular roli-box or 
the major part of a circle. In thèse features the real merit of the in- 
vention resided, and it is in an application for a reissue of his letters 
patent that we find Sawyer's claim to them. In the mean time, how- 
ever, Massey had made application for his patent, and had specified 
the circular roU-box, comprising the major part of a circle. The tes- 
timony of six witnesses, only one of whom had any interest in the 
controversy, is to the effect that Massey was the first inventor; and 
in the opinion of the court the question of priority is the only material 
considération. Walker, Pat. 315, 317; Pentlarge v. Pentlarge, 19 
Fed. Eep. 818. 

The authorities of the patent-office had adjudged the questions in- 
Tolved in this controversy in favor of Massey. For five years the com- 
plainant had not attempted to disturb that finding. Then he filed his 
bill against Miller and others, which bill is identical in every respect 
with that now before the court. In a maturely considered opinion, 
notable for its directness and clearness of statement, the Hon. Don 
A. Paedbb, circuit judge, determined that the relief prayed must be 
denied. There can be no doubt as to the propriety of that décision, 
or of the order of the court dismissing the bill. But there must be 
an end of litigation, and it is manifest from the past conduct of the 
complainant, unless other and more stringent orders are granted, he 
will again institute, against persons who hâve purchased, or who may 
manufacture, the gin containing the patent of Orren W- Massey, pro- 
ceedings which, though necessarily futile, will be vexatious and dam- 
aging to the respondents in their character, and this damage will be 
irréparable at law. It is, therefore, ordered and decreed by the court 
that the alleged patent of the complainant, so far as it affects his 
claim to a circular roll-box, is void. It is further ordered and de- 
creed that the complainant be perpetually enjoined from bringing 
Buits or threatening suits against respondents, or either of them, or 
against persons purchasing or who hâve purchased from them, and 
against ail others who bave bought or used or are using gins manu- 
factured in aocordance with the patent of said Orren W. Massey, now 
the property of respondents. Ordered, further, that the complain- 
ant pay the cost of this proceeding. 
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Stutz V. Akmsteong and another. 

{Oireuit Court, W. D. Pennsylvania. September 1, 1885.) 

1. Patents for Inventions— Inpringbmknt— Damages. 

Where infringement of a patented coal-washing machine was deliberate 
and witlioiU palliation or excuse, ?ieîd, that tho infringer was justly charge- 
ablewiththe full established licensefee foreach infringing machine, although 
liis use of two of them had beea but for three years, and of four of them for 
eighteen months only. 

2. Bame— Measuhe of Damages— Future Use of Infringing Machine. 

Whilo the patentée may, if he choose, confine himself to a recovery for past 
infringement, and insisi that the further use of tbe infringing machine be en- 
joined, yet, if heelect as his measure of damages the full license fee established 
by himself, the payment tliereof opérâtes to vest in the défendant the right to 
use the machine during the life of the patent, or uutil that particular machine 
is worn out. 

In Equity. Sur exceptions by défendants to the master's report. 

D. F. Patterson, for exceptants. 

George H. Christy, contra. 

AcHEsoN, J, The force of the admission contained in the answer, 
as to the number of coal-washing machines built by the défendants, is 
not weakened by the proofs, and the master was right in finding the 
number of infringing machines to be six. The finding that the plain- 
tiff's established license fee for each machine (exclusive of compen- 
sation for superintending its érection) is $350 is, I think, fully war- 
ranted by the évidence. An élément thereof is the written eontract 
of February 15, 1877, between thèse parties, under which the défend- 
ants' first two machines embodying the invention were erected, under 
the supervision of the plaintitf, for the eum of $800, In view of that 
eontract, in connection with the other proofs, the défendants cannot 
very well complain that the license fee, as reported by the master, is 
too high. 

The question most demanding discussion is raised by the sixth ex- 
ception, viz. : " The master erred in assessing damages for an in- 
fringement limited to eighteen 'months as to four machines, and three 
years as to two machines, at the rate per machine of a sum which he 
found to be the fixed royalty for the patent term." But the master 
hère only foUowed the rule, so often approved and acted upon, that 
where the patentée makes his patent available exolusively by the sale 
of licenses for its use at a fixed sum, such license fee furnishes the 
just measure of his damages in case of the nnlicensed use of his in- 
vention. Seymour v. McCormick, 16 How. 489, 490 ; Sickels v. Bor- 
den, 3 Blatchf. 536; Emerson v. Simm, 6 Fish. 281; Star Sait Caster , 
Go. V. Crossman, 4 Ban. & A. 566. This rule commends itself by its 
simplicity and gênerai equity. In such cases, ordinarily the unpaid 
license fee is what the patentée loses by the unauthorized use of his 
invention; and, aside from that standard, the question of damages is 
involved in uneertainty, and is diiSeult of satisfactory solution. True, 
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the rule is not of universal application, as we leam from Birdsall v. 
Goolidge, 93 U. S. 64, where there was a reversai of the judgment of 
the trial court because of peremptory instructions to the jury to adopt 
the rule in a case where the defendant's use of the invention was lim- 
ited in extent, and lasted for a very brief period of time, in no instance 
exceeding six weeks. The suprême court there say : 

"Evidence of an established royalty will undoubtedly furnish the true meas- 
are of damages in an action at law, where the unlawful acts consist in mak- 
ing and selling the patented improvement, or in the extensive or protracted 
use of the same, without palliation or excuse; but where the use is a limited 
one and for a brief period, as in the case before the court, it is error to apply 
that rule arbitrarily and without qualification." 

How stands the présent case to the rule as thus explained and re- 
stricted ? Under the contract already mentioned, whioh expressly rec- 
ognized him as the inventor, the défendants commenced the licensed 
use of the plaintiff's invention in two coal-washing machines. Sub- 
sequently, and, presumably, after they were satisfled with the value 
ot the improvement, the défendants, without license, built six more 
of the same machines, and used them in their business ; four of them, 
it seems, for the period of eighteenmonths, and two of them for three 
years. New, certainly, hère was an unlawful use altogether without 
"palliation or excuse." The défendant» did not err ignorantly. There 
never was a more deliberate infringement. And, looking at the nature 
of the invention and business to which it is applied, it seems to me 
it may, too, fairly be said that the défendants' use was "extensive and 
protracted. " Why should the défendants not pay the plaintifif bis es- 
tablished license fee ? Is the willful infringer to be favored above his 
honest competitor in business, who pays for a license to use the pat- 
ented improvement? If one advisedly exercise the privilèges of a 
licensee, shall he be heard to deny his liability to pay the fixed priée 
for the right ? 

It is, indeed, urged in favor of the apportionment of the license fee 
that the enforced payment thereof does not confer the right to fur- 
ther use the infringing machine. But such is not my understanding 
of the law. I think the true doctrine, and one reconciling any seem- 
ing inconsistencies in the décisions, is this: that while the patentée 
may, if he choose, confine himself to a recovery for past infringe- 
ment, and insist that the further use of the infringing machine be 
enjoined, yet, if he elect as his measure of damages the full license 
fee established by himself, the payment thereof opérâtes to vest in 
the défendant the right to use the machine during the term of the 
patent, or until that particular machine is worn out. Sickels v. Bor- 
den, 3 Blatchf. 636; Suffolk Go. v. Hayden, 3 Wall. 815; Spaulding v. 
Page, 4 Fish. 641; Emerson v. Simm, 6 Fish. 285, 286; Birdsall v. 
Goolidge, supra; Birdsell v. Shaliol, 112 U. S. 485; S. C. 5 Sup. Ct. 
Eep. 244. This is in harmony with the gênerai rule that satisfîic- 
tion of a judgment for the value of property wrongfully converted 
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transfers the title to the défendant. 2 Sedg. Dam. (7th Ed.) 421. 
But to place the matter beyond any future question, the decree hère 
can be so framed as to assure to the défendants, upon making satis- 
faction, the future use of thèse machines, or such of them as still exist. 

The answer allèges, and it is stated in the proofs, that after 18 
months' use four of the infringing machines were "torn down." 
Whether this means that they were so destroyed that they could not 
again be set up has not been explained, and is not clear. But, as- 
suming this to be the f act, still, under ail the circumstances, I do not 
eee that it is any answer to the plaintiff's demand for full license fées. 
There had already been a willful and prolonged infringement, and the 
tardy tearing down of the four machines was not in récognition of 
the plaintiÊE's rights. On the contrary, the défendants hâve seen fit 
to make a contest with him, and hâve put him to the expense of de> 
fending bis patents. 

I think there is no good reason hère for denying the plaintif full 
costs. And, upon the whole, I am of opinion that ail the exceptions 
to the master's report should be overruled; and it is so ordered. 



The City of New York. 

{Dittriet Court, S. D. NffU) York. July 1, 1885.) 

1. CoijtreioN — Masteb and Seamen— Personat Effects of — Half Damj^ges. 

The claims of master and seamen for loss of Personal effects througU a collis- 
ion are afiected with the faults of thelr own shlp ; if boih vessels are in fault, 
and one be lost, her crew recovers of the other vessel but half their damages. 
%. Bamb— Contribution to Cargo— Mastbu Liablk— Crkw not. 

Seamen, being responsible to third persons for wlllful defaults only, are not 
liable to hâve their recovery for loss of Personal effects applled to make up their 
vessel's share of loss of cargo on collision through négligence. Secus, as to the 
master's elïecls, for he is responsible to cargo-owners for ail the négligences of 
his subordinates. 
>. Appbai,— BuiTS in Rem and in Pbrsonam— Stat. 

After suit in rem by master for loss of vesael, cargo, and personal effects, in- 
surers of cargo brought suit in peraonam for loss of cargo by same proctors. 
Both vessels being in fault, on recovery of half damages, the vessel lost not re- 
ceiving enough to make good her own half of cargo, the claimants were ad- 
judged to pay the whole loss of cargo, and one-half of seamen's effects, for 
Deneflt of insurers, and, both desiring to appeal, a decree was entered in the 
suit in rem only, with stay of the suit m peraonam ou ail the respondeuts exe- 
cuting the bond on appeal in the suit in rem. 

In Admiralty. 

Scudder é Carter and Geo. A. Black, for libelantB. 

A. 0. Salter, for respondents. 

Brown, J. Upon the settlement of the decree, a question bas arisen 
in regard to the amount reooverable for the loss of the effects of the 
master and crew of the bark Helen, which was sunk, and also as lo- 
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gards the application of the sums allowed therefor. Both vessels were 
held in fault, (15 Fed. Eep. 624; 23 Fed. Eep. 616,) and the dam- 
ages were ordered to be divided. The libelants were the owners of 
the Helen, and sued to recover for the loss of that ship, and also in be- 
half of the master and crew for the loss of their effects, as well, also, 
as carriers, for the recovery of the loss of cargo, whieh belonged to 
third persons. The report on damages as confirmed shows a loss on 
account of the bark of $21,898.64; of $2,102.45 on account of the " 
effects of the master and crew; and $27,004,64 on account of the 
cargo. The damages to the steam-ship, which were set up by way 
of recoupment in the answer, amount to $7,876.29. Both vessels 
being liable in solido for the loss of the cargo, the amount that would 
be recoverable for the loss of the bark must be applied to pay her 
sbare of the loss of the cargo, and it is insuffîcient for that purpose 
by several thousand dollars. The bark's share of the loss of the 
cargo is $13,502.31, while one-half the différence of the damages to 
the two vessels, which is the limit of her recovery against the steamer, 
isbut $7,011.13, 

For the «ffects of the master and crew the libelants claim to re- 
cover against the steamer the whole loss, upon the authority of The 
Titan, 23 Fed. Eep. 413. That case, which was one of personal in- 
juries upon a collision, was decided upon the authority of Chicago, 
M. é S. P. Ry. Co. V. Ross, 112 U. S. 377; S. C. 6 Sup, Ct, Eep. 184. 
The latter case arose from a collision of railroad trains through the 
négligence of a conduetor to communicate to the engineer the or- 
ders which had been telegraphed by the superintendent to the con- 
duetor. The décision of the suprême court was limited to the facts 
of the case, holding that "the conduetor of a rail way train, who com- 
mands its movements, directs when it shall start, at what station 
it shall stop, at what speed it shall run, and bas the gênerai man- 
agement of it, and control over the persons employed upon it, rep- 
resents the company, and therefore that for injuries resulting from 
bis négligent acts the company is responsible." 

Some caution is doubtless to be observed in the application of dé- 
cisions concerning railways to maritime collisions. In the case of 
The Titan there was personal fault of the master in command in not 
assigning any lookout, one of the functions of command; and it is 
upon this analogy, as regards the command of the vessel, that I un- 
derstand that décision to be placed. But in the later case oï Quinn v. 
New Jersey Lighterage Co., 23 Fed. Eep. 363, it was held that co-labor- 
ers take the risks of such négligent aets of the master as are not 
those of command, but are only such as any employé might perform, 

There seems to me considérable doubt whether the décision of the 
suprême court in the Ross Case was designed to introduce any modi- 
fication in the maritime law as regards the liability of a vessel, orof 
her owners, to seamen or officers on board for injuries or losses sus- 
tained by them in the service of the ship. Such injuries axxd losses 
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are as old as navigation. The maritime law, as respects personal in- 
juries, bas long been considered as well settled in limiting the recov- 
ery against the seam9,n's own vesaei to wages for the rest of the 
voyage and expansés of cure, where the owners hâve not been in any 
fault. The City of Alexandria, 17 Fed. Eep. 390, and cases there 
cited. If any différent rule is hereafter to be applied as regards in- 
juries happening through the commands of the master, the présent 
is not such a case. Hère the master was below, and was not in any 
Personal fault. 

Claims for the loss of seamen's effects bave been frequently included 
in the judgments of this court in collision cases, where the fault was 
whoUy in the defendant's vessel. But I know of no case in which such 
claims bave ever been adjudicated against the seaman's own vessel, 
where the loss was whoUy by the fault of her own officers or men. No 
such claim could be entertained without overturning one of the cardi- 
nal principles of maritime law, which identifies the interests of the 
mariner with the interests of his ship, and afïects ail with the f aults 
of the ship. As there was fault in this case on the part of the bark, 
as well as on the part of the steamer, the claims of the crew against 
the steamer must be limited to one-half their damages. 

There is no rule, and no modem précèdent, so far as I am aware, 
for holding the seamen, or any of the ship's company below the mas- 
ter, responsible to cargo-owners for injuries to cargo arising from 
mère négligence in the management of the ship. And if they are not 
legally responsible for such injuries, then their personal effects can- 
not be held to contribute for the loss of cargo. By the old Ebodian 
law there was apparently no distinction between master and mariner; 
each was alike answerable for his acts of négligence, and his own 
acts only. Article 26 provided that "if the master, or any of the 
mariners lying ashore, the ship bappens, during their absence, to per- 
ish, whether by night or by day, the master or mariners so lying 
ashore shall sustain the damage; and those who remain in the ship 
shall be free. And whatever damage befalls a ship by any one's nég- 
ligence shall be ref unded to the owner by the persons by whose fault 
it happened." By the eighth article it was provided that "if a mas- 
ter to whom the ship was intrusted, run away with her, with the con- 
sent of the mariners, into a foreign country, ail their goods, and what- 
soever they possess, shall be seized and sold; and if not sufficient to 
pay the value of the ship, the master and mariners shall be hired out 
till they bave made satisfaction." By article 10 it was also provided 
that "if, by the négligence of master and mariners, any damage or 
shipwreck happen, they shall be answerable for it. And likewise if, 
by the fault of the merchant, the ship and cargo perish, he shall sus- 
tain the loss. But if a shipwreck happen merely by misfortune, with- 
out any failure on either side, what can be saved of the ship and lad- 
ing shall be prized and brought to a contribution." 

In modem maritime law, so far as I can discover, the liability for 
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injuries through négligence is confined to the owners of tlie shîp and 
to the master, who is responsible for ail his subordinates that are ap- 
pointed by him and are under hia control, (Stojy, Ag. 314, 317;) and 
that is the gênerai rule in English and American law. Agents or 
subordinates are not, in gênerai, responsible to third persons for mère 
non-feasancea or omissions of duty in the course of their employment, 
there being no privity between them. Lane v. Cotton, 1 Ld. Eaym. 
655; Story, Ag. §§ 308, 313; 2 Kay, Sliipm. 1153, The liability of 
seamen for loss or injury to cargo is limited to cases of willful de- 
fault. A recovery will therefore be allowed for the benefit of the 
seamen in this case to the extent of one-half the value of their ef- 
fects, without liability over to contribute for the loss of cargo. 

By the English and American maritime law the master is respon- 
sible for the loss of cargo equally with the owners, without référence 
to any personal fault of his own, but by reason of his accountability 
for the acts or omissions of his subordinates, as a kind of subrogated 
principal, says Story, and qualified owner; although his liability is 
more restricted on public vessels, where he does not appoint his subor- 
dinates, and is therefore not responsible for their defaults. Nicholson 
V. Mounsey, 15 East, 384; Story, Ag. § 314; The Limerick, 1 Prob. 
Div. 411. It foUows that in this case his personal effects must abide 
the fate of the ship herself, and, like the ship and owners, be held to 
make up the ship's share of the loss of cargo. The statute of 1851, 
limiting the liability of owners, excepted ail existing remédies against 
the master, ofQcers, or marinera for loss or injury of cargo. Eev. St. 
§ 4287. The amount of $689.90, being one-half the amount of the 
master's personal effects, must be applied, therefore, like the amount 
recoverable for the loss of the ship herself, upon aocount of one-half 
the cargo, for which the owners and the master are alike responsible. 
After applying both thèse sums on acoount of the half of the cargo 
for which the bark is responsible, there will still be a deficiency which 
the steaûier must make good. The resuit, therefore, is that there 
must be a deeree against the steamer for the whoie loss of the cargo, 
and also for the one-half of the seamen 's effects. 

After the commencement of the suit iw rem, the Atlantic Mutual In- 
surance Company, having paid the cargo-owners for a total loss, com- 
menced a suit in personam against the owners ôf the steamer to re- 
cover the value of the cargo. That suit was heard at the same time as 
the suit in rem, (see 16 Fed. Eep. 279;) but further proceedings were 
stayed until the settlement of the deeree in the suit in rem. The 
libelants in both suits are represented by the same proctors. They 
now ask to be permitted to enter decrees in both suits : in the suit in 
personam, for the whole amount of the value of the cargo; in the suit 
in rem, for the amount payable to the seamen, with directions for off- 
setting the residue against the respondent's liability in the other 
suit. The défendants object to entering decrees in both suits, be- 
cause that would subjeot them to double appeals, to double expenses, 
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aud to additional inconveniences. No practical reasons are sug- 
gested for the eutering of decrees in both suits. Both aides, it is 
understood, expect totake an ap.peal; the amount involved being con- 
sidérable, and the questions close. The whole case on eaoh side can 
be perfectly presented upon appeal from a single decree in the snit 
in rem; and on Buch an appeal, which might go to the suprême court, 
both sides would stand upon equal terms. The whole case cannot be 
so presented upon appeal from a decree in the suit inpersonavi alone. 
In the absence of any good reason, I thiuk the burden of an additional 
appeal should not be imposed upon the respondents in personam. 
The libelants in the suit in rem lawfuUy represent the rights of the 
insurers; and the latter, being represented by the same proctors, in 
effect prosecute and control the suit in rem. The only reason for 
entertaining the suit in personam, and for not dismissing it upon the 
plea in bar, was that ail the respondents had not made themselves 
personally liable in the suit in rem by executing a bond for the re- 
lease of the vessel. AU the objects of the suit in personam for the 
purpose of security will be attained by requiring, as a condition of a 
stay of further proceedings, that the respondents shall ail exécute a 
stipulation upon any appeal that may be taken from the decree in the 
suit in rem. See The City of Paris, 1 Ben. 529; S. G. léBlatchf. 
531, 536; The Commander in Ghief, 1 Wall. 43, 52. 

A decree may therefore be entered in the latter suit for the pay- 
ment, to the use of the Atlantic Insurance Company, of the value of 
the cargo and interest; and for the use of the seamen, one-half the 
amount reported due for their effects, excluding any olaim of the 
master. 



The Maet B. Wellingtos. 

The Annie J. Paedee. 

(District Court, D. Massachusetts. January 29, 1885.* 

COLliTSlON— SCHOONBRS— FaULT— CONFLICTING EVIDENCE. 

The collision in this case held due to the négligence of the schooner Welling- 
ton, and that tlie schooner Pardee was eniitled to an interlocutory decree for 
damages. 

S. C. reversed on appeal, post, 155. 

In Admirai ty. 

John Lathrop, for the Annie J. Pardee. 

Frédéric Dodge, for the Mary B. Wellington. 

Nelson, J. Thèse are cross-libels for a collision between two large 
three-masted schooners, the Mary B. Wellington and the Annie J. 
Pardee, on the ovening of October 8, 1884. The place of the collis- 
ion was off Peaked Hill bars on Cape Cod. The night was dark and 
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cloiidy, the atmosphère clear, and the wind S. W. by S., blowîng a 
fresh breeze. The Wellington, light bound from Boston to New York 
for a cargo of sait, was sailing close-hauled on the wind on the star- 
board tack, with her lower sails and mizzen-top sail set. Her rate 
of speed was six knots. The Pardee was on a voyage from Baltimore 
to Boston, coal laden; she was on the port tack, under ail her sails, 
with the wind abaft her beam. Her speed was eight knots. The 
two vessels were sailing on nearly opposite courses, the Wellington 's 
S. E. three-quarters S., and the Pardee'sN. W. by N. A few min- 
utes before the collision, a steamer, bound out, passed the Wellington 
on her starboard or windward side, and then kept off to leeward 
aorosB her bow, between her and the Pardee. The Alice Montgomery, 
a three-masted schooner, was coming up about half a mile astern of 
the Pardee, a little to the windward of her, and on very nearly the 
same course. 

The libel of the Wellington alleged that while proceeding on her 
course the green light of a vessel, which proved to be the Pardee^ 
was seen about a point on the Wellington's weather or starboard bow, 
and not far from a half a mile distant ; that had the Pardee kept on 
as she was then heading, she wpuld hâve passed clear of the Wel- 
lington, to windward of her; that, having the wind free, she was bound 
by law to avoid and keep clear of the Wellington, and easily might 
hâve done so, but instead of so doing, and when so near as to make 
it impossible for her to cross the Wellington's bow, she suddenly al- 
tered her course, showed both lights, and headed directly towards the 
Wellington's starboard side; that a collision then appearing to be 
inévitable, the Wellington's helm was put hard up for the purpose 
of avoiding the force of the blow, but that the Pardee continued to 
run directly towards the Wellington, and almost immediately struck 
her on the starboard side just forward of the mizzen rigging. 

The libel of the Pardee alleged that the lookout on the Pardee re- 
ported a red light on the port bow; that her master had previously 
seen the light, and noticed that it bore a point and a half to two 
points on the port bow, and appeared to be about two miles off; that, 
on the light's being reported by the lookout, the master ordered the 
man at the wheel to keep the vessel off a little, and the wheel was 
put to port, and the Pardee kept off about a point, thus giving the 
other vessel plenty of room to pass red light to red light; that the 
other vessel, instead of keeping her course as she was bound in law 
to do, presently showed both lights, thus indicating to those on the 
Pardee that the other vessel had starboarded her helm and had also 
kept off, and immediately showed only her green light ; that the mas- 
ter of the Pardee, seeing that a collision was then inévitable, and to 
prevent being run down and sunk by the approaching vessel, which 
proved to be the Wellington, ordered the helm of the Pardee put hard 
down, and the vessels came together, the Pardee striking the Wel- 
lington between the main and mizzen rigging. 
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The case is not free from difficulty. The évidence is conflicting 
and very evenly divided. It consists of the testimony of the men on 
the two vessela, and of men on other vessels in the vicinity at the 
time. Thèse ail appear to be intelligent and honest witnesses. It is 
apparent from the relative situations of the two vessels and the sur- 
rounding circumstances tbat the accident could not bave happened 
unless one of them at least was at faalt. The lights of the steamer 
and of the Alice Montgomery are confusing éléments in the problem. 
The libel of the Wellington omits to state the important fact, testified 
to by her master, tbat when the Pardee's light was first reported, and 
before the collision bad become imminent, the Wellington's helm 
was put to starboard, and she fell off a point. I do not deem it neoes- 
sary to recapitulate the évidence. My conclusion, after careful con- 
sidération, is that the prépondérance of the évidence goes to prove 
that the course of the Wellington was to the windward of the course of 
the Pardee. That being established, the collision is undoubtedly to 
be attributed to the Wellington's having kept off in the first instance. 
Had she kept her course, or luffed, as I think she might hâve done, 
although close-hauled, she would bave gone clear. It sufficiently 
appears that she was not so near the wind as to prevent her luËSng 
without losing control of herself. In this view of the case, the Par- 
dee seems to hâve acted properly in porting. The lookout of the 
Wellington was not called. He disappeared from the vessel the next 
day at Boston, and bas not beeu since found. The whole case tums 
upon whether the green or the red light of the Pardee was first seen 
from the Wellington. He is the only person who can answer the 
question with certainty. In a case so evenly balanced as this, the 
absence of a living witness so important as this man is a misfortune 
that I think should be borne by the party responsible for bis conduot. 

In the case of the Pardee against the Wellington an interlocutory 
decree is ordered for the libelants. The Wellington's libel against 
the Pardee ia dismissed. Neither party to recover costs. Ordered 
accordingly. 



Thb Annie J. Pabdeb. 
{Circuit Court, D. Massachusetts. September 30, 1885.) 

OotLisioN— Fault — Conflicting Evidence. 

On examination of the facts asdisclosed bythe évidence, hdd, that the collis- 
ion between the schooners Mary B, Wellington and Annie J. Pardee, o3 Qape 
Cod on October 8, 1884, about 7 F. m., was due to the fault of the Pardee. 

In Admiralty. 

John C. Dodge dt Sons, for libelant and appeUant. 

John Lathrop, for claimant. 
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Before Geay, Justice, and Colt, J. 

CoiiT, J. On October 8, 1884, about 7 o'clock in the evening, the 
three-masted schooners Mary B. Wellington and Annie J. Pardee 
came into collision off Cape Cod, somewhere between Race Point light 
and Highland or Cape Cod light. The Wellington was bound out- 
ward from Boston to New York, without cargo. The Pardee was 
bound inward to Boston from Baltimore with a cargo of coal. The 
Pardee struck the Wellington on the starboard side just forward of 
the mizzen rigging. The sea was smooth. The night was dark, but 
good for seeing lights. The exact direction of the wind is in dis- 
pute. The libelant contends that it was S. S. W., and the claim- 
ant that it was S. W. The Wellington was sailing close-hauled on 
h-er starboard tack, and her speed was about six knots an hour. The 
Pardee was on the port tack under ail sails, with the wind abaft her 
beam, and her speed was eight knots an hour. The Wellington had 
a crew of seven, iive of whom are called as witnesses : the master, 
mate, lookout, man at the wheel, and steward. The Pardee had a 
crew of nine, six of whom are called as witnesses : the master, two 
mates, the lookout, man at the wheel, and steward. 

The Wellington contends that she fîrst saw the green light of the 
Pardee about a point on her starboard bow; that if the Pardee had 
kept her course, as she was bound to do, having the wind free, she 
would hâve gone clear ; but, instead of doing this, she suddenly al- 
tered her course, showed both lights, and headed directly for the Wel- 
lington's starboard side; that then the Wellington's helm was put 
hard-up for the purpose of avoiding the blow. 

The Pardee, on the contrary, contends that she first saw the red 
light of the Wellington about two miles oflf, a point and a half to two 
points on her port bow; that then the Pardee put her helm to port 
and kept off about a point, giving the other vessel plenty of room to 
pass; that the Wellington, instead of keeping on her course, suddenly 
showed both lights, and then her green light, indicating that she had 
starboarded; that the Pardee, seeing a collision inévitable, and to 
prevent being run down and sunk by the Wellington, ordered the 
wheel put hard down, and the vessels came together. 

It is évident that one of the vessels was at fault. The whole ques- 
tion turns upon their relative positions as they approaehed each other 
before the collision. The witnesses on board the Wellington testify 
that they first saw the green light of the Pardee, which would make 
the Pardee to the windward of her; while the witnesses on board the 
Pardee testify that they first saw the red light of the Wellington, 
which would bring the Wellington to the windward of the Pardee. 
If we believe the Wellington's account as to the light first observed, the 
Pardee is at fault ; and, on the other hand, if the Pardee's account as 
to the Wellington's light is true, the Wellington is to blâme. 

The évidence from the two vessels upon this question is in direct 
conflict. We do not deem it necessary to discuss it hère, further than 
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to state that, upon the argument^ and upon careful examination since, 
the testimony of Capt. Eobbins of the Wellington has impressed us 
favorably, and from his position on the vessel, we think he was less 
likely to be mistaken than the witnesses on board the Fardée. Fur- 
ther, the évidence of disinterested witnesses supports, on the whole, 
the position of the libelant. The mate of the steamer Alleghany, 
bound eut from Boston, testifies that, about 7 o'clock in the evening 
of October 8th, he passed a vessel to the leeward going in the same 
direction as the Alleghany; that just after this he met an inward 
bound vessel which showed her green light about a point on his star- 
board bow; that the approaching vessel then showed both lights on 
his starboard bow, whereupon the steamer was kept off to port until 
she headed N. E. This évidence is confirmed in material points by 
the lookout on board the Alleghany, called by the claimant. The 
witnesses from the Wellington and Pardee saw the steamer pass, and 
we hâve little doubt that the two vessels referred to by the mate of 
the Alleghany were the Wellington and Pardee, and, from his évi- 
dence, it seems clear that the Pardee must hâve been to the windward 
of the Wellington before the collision, and consequently at fault. To 
meet this the claimant seeks to show that the green light seen by 
the steamer and by the Wellington must hâve been the schooner 
Alice Montgomery, which sailed from Baltimore with the Pardee, and 
at dark was one-half to three-quarters of a mile astern of her. The 
proof , however, on this point is not clear or satisfactory. It also in- 
volves the improbable conclusion that the Alleghany did not see the 
Pardee when passing her. No one on the steamer saw anything of 
any other vessel than the one she turned out for, until some time 
after. Now, if the light the steamer saw was the Montgomery, it fol- 
lows that she passed the Pardee without seeing her, though the steamer 
had a lookout on her bow, and both captain and mate in the pilot- 
house. 

We deem the présent case a close one, and not free from difficulty; 
but, in view of the testimony from the Alleghany confirming^ as it 
seems to us, the account given by Capt. Eobbins and those on board 
the Wellington, we think the libelant has made out his caae by a 
prépondérance of évidence. 

Decree of the district court dismissing the libel reversed. 

See the Mary B. Wellington, anie, 153. 
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The Comfoet.» 
{DisMet Court, E. D. New Yorh. May 8, 1888.) 

liIEN FOK RbPAIRB— NoN-RkSIDHNT OwNEH— PliESUMPTION. 

The fact that the owner of a vessel was a non-resident of the state of New 
York at the time necessary repairs on her were made at New York, raised a 
presumption tliat they weredone on the crédit of the vessel. This presumption 
was strengthened by the fact that they were charged to the vessel at the tlme 
they were done,and Is notoverthrown by the fact that the libelants.whea they 
undertook the repairs, dld not know where the owner resided ; nor by the fact 
that they were made at the request ôf the owner's agent in New York ; nor by 
the fact that 90 days were given the owner in which to pay for them ; nor by 
the fact that nothing was said about a lien. On the évidence it was AeW that 
the weight of évidence was that the repairs were not done in an unskillful 
manner, and the libelants, who had broughtsuit for the amount of the repairs, 
were entitled to a decree. 

In Admiralty. 

Wilcox, Adams ce Macklin, for libelants. 

Roger M. Sherman, for claimant. 

Benedict, J. This is a proceeding to enforce a lien upon the yacht 
Comfort for certain repairs, consisting in putting a mass of lead into 
the keel in place of iron that had been carried away. The work was 
done in August, 1884, at the city of New York, and it is conceded that 
at the time the owner of the vessel was a non-resident of the state of 
New York. One principal défense is that the work was done upon 
the Personal crédit of the master of the yacht. Another défense is 
that the work was done in an unskillful manner. The conceded fact 
that the yacht was owned by a non-resident of the state of New York 
at the time of the repairs raises a presumption that the repairs were 
done upon the crédit of the vessel. The Belfast, 7 Wall. 643. This 
presumption is strengthened in this case by the fact that the repairs 
were charged to the vessel at the time they were done. It is not over- 
thrown by the fact that the libelants, 0. & E. Poillon, when they un- 
dertook the repairs, did not know where the owner of the yacht resided ; 
nor by the fact that in a letter to the libelants from Eoger M. Sherman, 
a counselor at law having an office in New York city, inquiring whether 
the libelants would repair the vessel, Mr. Sherman wrote : "I hâve in 
my charge a modified cutter yacht, the Comfort, enroUed in the Sea- 
wanhaka Yacht Club ; the owner wishes to substitute a lead keel," etc. ; 
nor by the fact that 90 days were given the owner in which to pay 
for the repairs; nor by the fact that some time after the work had 
been done the libelants asked Mr. Sherman to give his note for the 
bill, which he did not do. The answer does not set up that the work 
was done on the crédit of Mr. Sherman. It does aver that the work 
was done on the crédit of the master of the vessel, but no proof bas 
been offered in support of that averment. Upon the proofs, therefore, 

' Eeported by E. D. & Wyllys Benedict, Esqs., of the New York bar. 
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it seems clear that a lien upon the vessel was created by the doing 
of the repairs in question. 

As to the othér défense, that the work was dons in an unskillful 
manner, the weight of évidence is in favor of the libelants. It can- 
not be inferred that the lead was improperly fastened, from the fact 
that part was twisted off by the yaeht's getting aground; nor does the 
présent condition of the lead removed from the vessel warrant the 
conclusion that the work was unskillf uUy done, in the face of positive 
testimony to the contrary. Moreover, the objection that the work 
was unskillfully done was not made until a late day. 

Under such proofs the decree must be for the libelants for the 
amount of the bill, with interest to the date of the decree, and the 
costs. 



The Comfort.* 
{Oireuft Court, E. B. New York. July 8, 1885.) 

LiBN POR Repairs— Non-Residbnt Ownbb— Presumption. 

The décision of tlie district court ia the satue case (ante, 158} affirmed. 

Admiralty Appeal. 

Wilcox, Adams é Macklin, for libelant and appellee. 

Roger M. Sherman, for claimant and appellant. 

Blatchfoed, Justice. 1. The district judge states in his opinion 
that as to the défense set up in the answer, that the work was done in 
an unskillful manner, he is of opinion that the weight of the évi- 
dence is in favor of the libelants. I am of the same opinion. 

2. The yacht, at the time th» repairs were made, was owned by a 
non-resident of the state of New York. Therefore, the presumption 
arose, the repairs being made in New York, and being necessary, and 
made at the request of the owner, through his authorized agent, that 
they were made on the crédit of the vessel as well as on that of her 
owner. The Emily Souder, 17 Wall. 666, 670, 671. This presump- 
tion is not displaced by the fact that the libelants didnot knowat the 
time who the owner was, or that he was a non-resident. They were 
entitled.to the benefit of the lien whioh the actual status of the vessel 
gave, in the absence of évidence that they waived or supplanted the 
lien. It was not necessary that anything should hâve been said about 
a lien. The libelants charged the repairs to the vessel. Nothing that 
occurred between the libelants and the agent of the owner amounted 
to a waiver of the lien; nor did the giving of 90 days' time in which 
to pay for the repairs, 

* Keported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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3. The answer admits that the libelants dîd the work, and that 
■whatever contract there was was with them. They dealt "with the 
agent of the ownet under the name of G. & E. Poillon. 

i. The marshal'B costs, as taxed at $100, and with the taxation af- 
firmed by the district judge, were paid bj the claimant, as the decree 
States. They are not embraced in the appeal. 

The libelants are entitled to a decree to the same effect with that 
of the district court, with costs in this court. 



The Gratitude.* 

(District Court, B. D. New York. July 13, 1885.) 

Tuo AND Tow— Stranding — Nkglioencb in Puoceedins in Foa. 

A tug was hc'ld liable for the stranding of a beat in ita tow, caused by the 
négligence of the master m proceeding in a fog on a course based upon a mère 
guess of the pilot as to their position, and ia not auchoring. 

In Admiralty. 

Carpenter & Mosher, for libelant. 

Jas. K. Hill, Wing & Shoudy, for claimant. 

Bbnedict, J. Under the circumstances disclosed by the évidence, 
the immédiate cause of the stranding of the libelant's boat upon the 
Negro Head rocks inside of Branford reef , upon Long Island Sound, is 
the conclusion arrived at by the master, when waked by the pilot, that 
it was proper to proceed in the fog rather than to anchor. If the master 
had then anchored, instead of proceeding, no disaster would hâve fol- 
lowed. The master knew that the pilot had hauled up to east, and 
was proceeding upon the idea that he had passed Branford reef. He 
also knew, or was bound to know, thât the pilot had hauled up without 
knowing the distance run, and had aeted upon the belief that he had 
passed Branford reef, when he had no facts upon which to found 
such a belief. Inhaulingup to east the pilot had acted upon a mère 
guess, as the master knew. Between proceeding in the fog upon a 
course based upon a mère guess of the pilot, and anchoring, by which 
safety would bave been made sure, the master chose the former. To 
make such an élection under the circumstances was, in my opinion, 
négligence, and renders the tug liable for the injuries caused the tow 
by the stranding that ensued. 

»Keported by K. D. & Wyllys Benedict, Esqs., of the New York bat. 
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KoBHLEB, Eeceiver, etc., v. Babin, Register, and another. 

(Oircait Court, D. Oregon. October 26, 1885.) 

1, PdBLIC LaNDS — JuDtCIAI, CONTIÎOI, OF OFFICIAIi ACTION. 

As a means of contioUing the officiai actioa of public offlcers, in a matter 
aûecting private righls, the writ of injunctlon is the corrélative of the writ of 
mimdamus ; and whenever in such case the latter -will issue to compel affirma- 
tive action, the former may issue to restrain the sarae; but neithercan be used 
to control or direct oflBcial judgment or discrétion. 

2. Samk— Injunction, whbn will not Issue to Hestbain Register and Re- 

CBIVER. 

• An injunction will not issue to restrain the register and receiver from receiv- 
ing and allowing applications to enter certain lands within their district, al- 
though it may appear, in the judgment of the court, that the same belong to the 
plaintiff by législative grant, so long as there is room for difiEerence of opinion 
on the question, or its détermination involves the exercise of ofUcial judgment. 

Suit for Injunction. 

E. C. Bronaugh, for plaintiff, 

James F. Watson and James K. Kelly, for défendants. 

Deadt, J. This suit is brought by the receiver of the Oregon & 
California Eailway Company to hâve the défendants, the register and 
receiver of the land-of&ce at Oregon City, perpetualiy enjoined from 
receiving any application to purchase or enter any tract or subdivis- 
ion of a certain portion of the public land alleged to bave been granted 
to the Oregan Central Eailway Company by the act of May 4, 1870, 
or otherwise disposing of the same as land of the United States. The 
case was heard on a demurrer to the bill for want of equity and for 
parties défendant. 

By the act of May 4, 1870, entitled "An act granting lands to aid in 
the construction of a railroad and telegraph Une from Portland to As- 
toria and McMinnville, in the state of Oregon," it was provided as 
f oUows : 

"Section 1. For the purposeof aiding in the construction of a railroad and 
telegraph linefrom Portland to Astoria.and from a suitable point of junction 
near Forest Grove to the Yamhill river, near McMinnville, in the state of 
Oregon, tliere is hereby granted to the Oregan Central Railroad Company, now 
engaged in constructing the said road, and to their successors and assigns 
* * * each alternate section of the public lands, not minerai, except coal 
or iron lands, designated byodd nuinbers, nearest to said road, to theamount 
of ten alternate sections per mile on each side thereof, not otherwise disposed 
of or reserved by valid pre-emption or homestead right atthe timeof the pas- 
sage of this act. And in case the quantity of ten f ull sections per mile can- 
noi be found on each side of said road within the said limitsof twenty miles, 
other lands designated as aforesaid shall be selected under the direction of the 
secretary of the interior on either side of any part of said road, nearest to and 
not more than twenty-flve miles from the track of said road, to make upsaid 
deflciency. 

"Sec. 2. The commissioner of the gênerai land-offlce shall cause the lands 

along the line of said railroad to be surveyed with ail convenient speed. And 

whenever and as often as said company shall file with the secretary of the 

interior maps of the survey and location of twenty or more miles of said road, 

v.25F,no.4 — 11 
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the said secretary sliall cause the said granted lands adjacent to and coter- 
minous with such located sections of said road to be segregated from the 
public lands; and thereafter the remaining public laîids subject to sale within 
the limits of said grant shall be disposed of only to actual settlers at double 
the minimum priée for said lands. 

"Sec. 3. Whenever and as often as the said company shall complète and 
equip twenty or more consécutive miles of the said raiiroad and telegraph, the 
secretary of the interior shall cause the same to be examined, at the expense 
of the company, by three commissioners appointed by him; and if they shall 
report tliat such completed section is a flrst-class raiiroad and telegraph, prop- 
erly equipped and ready for use, he shall cause patents to be issued to the 
company for so much of the said granted lands as shall be adjacent to and 
coterminous with the said completed sections." 

"Sec. 6. ïhe said company shall file with the secretary of the interior its 
assent to this act within one yearfrom the time of its passage; and the fore- 
going grant is upon condition that said company shall complète a section of 
20 or more miles of said raiiroad and telegraph within two years, and the en- 
tire raiiroad and telegraph within six years from the same date." 

By the act of January 31, 1885, entitled "An act to déclare the 
forfaiture of certain lands granted to aid in the construction of a raii- 
road in Oregon," it is provided as follows : 

"Section 1. So much of the lands granted by an act of congress entitled 
'An act granting land to aid in the construction of a raiiroad and telegraph 
line from Portland to Astoria and McMinnville, in the state of Oregon, ap- 
proved May 4, 1870, as are adjacent to and coterminous with the uncompleted 
portions of said road, and not embraced within the limits of said grant for the 
completed portions of said road, be, and the same are hereby declared to be, 
forfeited to the United States and restored to the public domain, and made 
subject to disposai under the gênerai land laws of the United States, as tliough 
said grant had never been made." 

It appears from the bill that the Oregon Central Eailway Company 
filed its assent to the act of May 4, 1870, within one year from the 
passage thereof, and completed a section of 20 miles of said road and 
telegraph within two years thereafter, and also completed 47J miles 
thereof, namely, from Portland to a point on the Yamhill river near 
McMinnville, within six years from the passage of said act, ail of 
which was examined, and found properly equipped, as provided in 
section 3 of said act; that on January 19, 1885, the plaintiff was duly 
appointed by this court the reoeiver of the property of the Oregon & 
California Eailway Company, and that prior to said appointment said 
last-named company had succeeded by said purchase to theright and 
property of said Oregon Central Railway Company in and to said com- 
pleted portions of said road, and ail its right and interest in ail of said 
lands pertaining thereto, and is now the owner thereof; that nearly 
ail of the lands within the 25-mile limit of the completed portions of 
said road bave been surveyed; that prior to June 21, 1871, said Ore- 
gon Central Eailway Company filed with the secretary of the interior 
a map of the survey and location of its road from Portland to McMinn- 
ville, and also from a junction near Forest Grovetowards Astoria, in 
a north-westerly direction, for a distance of 20 miles, and prior to May 
9, 1872, filed with said secretary a map of the survey and location of 
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the remainder of said road to Astoria, as shown on the exhibit filed 
therewith; that thereafter, and prior to May 10, 1872, the secretary 
of the interior segregafced and withdrew from the public domain ail 
the land granted to said eompany, including ail of the odd sections 
on either side of the location of said road, and not more than 25 miles 
distant therefrom; that thecompleted portion of said road runs from 
Portland to Forest Grove in a westerty direction, and from the latter 
place to McMinnville in a southerly direction, the former part being 
by the line of the land survey about 17 miles in length, and the latter 
about 20 miles in length,' and ail the odd-numbered sections within 
20 miles south of said former part are within the 20-mile limit east 
of the latter, so that by reason of such overlapping, if ail such sec- 
tions within said area were subjected to the terms of said grant, only 
one-half the quantity of land to which said eompany became entitled 
on the south and east side of the completed portions of said road 
would or could be obtained within the same; but the fact is that the 
whole of the odd-numbered sections within said area, together with 
suoh sections within an average distance of 10 miles west of said 
latter part of said road, are covered by a grant made prior to May 4, 
1 870, to the Oregon & California Company, to aid in the construction 
of a road from Portland to the southern boundary of the state on the 
east side of the Wallamet river. 

It also appears that on July 8, 1885, the commissioner of the gên- 
erai land-office addressed a letter of instruction to the défendants, in 
which he construes said granting and forfeiting acts so as to deprive 
the Oregon & California Company of a large portion of the land 
which the plaintiff claims is embraced within the grant for the com- 
pleted portions of the road. The letter of the commissioner, after 
quoting the act of 1885, proceods as foUows: 

"A portion of the lands along and lying noith of that portion of the con- 
structed road between Portland and Forest Grove, and therefore ' embraced 
within the limits of said grant for the completed portions of said road,' are 
also 'adjacent to and coterminous with the uncompleted portions of said 
road' between Forest Grove and Astoria. The grant of so much as lies 
within eonfliûting limits applies equally to both portions of the deflnitely lo- 
cated line, thus limiting the volume of the grant for either portion of the 
road to the extent that the same land fell within the limits of the other por- 
tion. The question presented by this condition of the grant is whether the 
act of January 31, 1885, contemplated the forfeiture of the whole of the 
original grant of lands ' adjacent to and coterminous with the uncompieted 
portions or said road irrespective' of so much as falls within twenty-mile 
limits of the constructed portion, or whether the act intended to reserve from 
forfeiture ail the lands within the latter limits, irrespective of the portion 
that is adjacent to and coterminous with the uncompleted road. Considering 
the whole act, it appears to me that congress intended to reserve from for- 
feiture the lands within granted limits along the whole of the constructed 
portion of the road. For the présent, therefore, the restoration of lands un- 
der the act of January 31, 1885, will be limited to the Unes shown on the 
diagram, which is prepared in accordance with the foregoing views." 
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But this diagram, instead of reserving from forfeîture "the lands 
within granted limita along the whole of the construeted portion of 
the road, " as provided in the letter, désignâtes as forfeited ail the 
granted land in the eight townships lying wholly or partly within the 
20-mile limit on the west and south of the "construeted" or "com- 
pleted" road, and constituting the south-west quadrant or fourth of a 
circle 40 miles in diameter, and having its center at Forrest Grove ; 
and also ail that in the five other townships lying just outside this 
quadrant and wholly or partly within the 25-mile limit. This is done 
on the diagram by dividing the completed road into two lines or parts, 
forming nearly a right angle with each other, andtreating the section 
between Portland and Forest Grove as one road, and that between 
the latter place and McMinnville as another, and reserving from for- 
feiture only the granted lands within the 20-mile limit on either side 
of said two sections of the completed road; and, as said road turns to 
the south at Forest Grove at nearly a right angle, the granted lands 
which lie within the 20-mile limit on the outside of this curve or an- 
gle and within the area of said quadrant, as well as those in the five- 
mile limit beyond, are treated as forfeited. 

The plaintif daims in his bill that by virtue of the premises the 
Oregon & California Company is now the owner of and entitled to 
patents for 611,200 acres of land within the said 25-mile limit along 
the line of said 47f miles of completed road, if there was so mucli 
subject to said grant within such area; and allèges that by reason 
of the overlapping of the prier grant to the Oregon & California Com- 
pany on the south and west thereof, as well as the overlapping therein 
of the grant to the Oregon Central Company itself, not more than 
345,600 acres of odd-numbered sections can be fonnd in said limits, 
leaving a déficit of 265,600 acres, to which must be added a number 
of locations under the pre-emption and homestead laws made prier 
to the date of said grant ; that lists of the greater portion of , the lands 
adjacent to and coterminous with the completed road were long since 
filed with the register and receiver at Oregon City, and application 
made to the secretary of the interior for patents therefor, none of 
which hâve been issued ; and that in the area constituting the quad- 
rant aforesaid, extended to the 25-mile limit, there are in the odd- 
numbered sections 91,545.89 acres of land, of which 73,570.89 acres 
hâve been aelected by the company, 66,921.89 acres of which are 
within the 20-mile limit. 

At the passage of the act of 1885 congress had the power, under 
section 6 of the act of 1870, to forfeit the whole of this grant, because 
the road was not completed to Astoria as well as McMinnville within 
the time therein prescribed. The grant was ira pressenti, and vested 
in the grantee and its assigna the légal title to the odd-numbered 
sections for 20 miles on either side of the line of said road as fast as 
the company filed with the secretary of the interior a map and survey 
of 20 miles of the location of such line, subject to the condition that 
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the whole was constructed within six years. Shidenlerg v. HarrU 
man, 21 Wall. 44. But congress was not bound to do so unjust a 
thing as to forfeit the whole grant after the completion and accept- 
ance of a considérable portion of the work. And, accordingly, we find 
that while the act déclares that so much of the grant as is "adjacent 
to and coterminous with the uncompleted portions of the road" is 
forfeited,the eiïect of this language is carefully guarded and restrained 
by the counter clause, "and not embraced within the limita of said 
grant for the completed portions of said road." 

The grant made by the act of 1870 was to one company for one 
road "from Portland to Astoria and McMinnville," as expressed in 
the title thereof. The junction was fixed near Forest Grove, and for 
a certain distance beyond that point the grant on the Astoria and 
McMinnville section necessarily overlapped. But the company could 
build either section first, and to that which was first completed the 
grant within the full prescribed limits would in justice apply and be- 
long. There was no attempt on the part of congress in the act of 
1870 to apportion the overlapping portion of this grant between the 
two sections of this road, although it was apparent that for some dis- 
tance the space between them would vary from nothing to less than 
40 miles. The grant was made without référence to this faot, and 
subject only to the penalty of forfeiture if the whole road was not 
completed within a given time. The road from Portland to McMinn- 
ville was completed in time, but the one to Astoria was not. And, 
unless congress was.going to claim "the pound of flesh" in the for- 
feiting act, this state of things ealled for spécial législation. There- 
fore, while it declared the granted lands forfeited along the Une of 
the uncompleted portion of the road — the Astoria section — it quali- 
fied this déclaration by saying, in eiïect, so far only as they are not 
embraced within the limits of the grant to the completed portion of 
the road, — the McMinnville section. 

By this means the Astoria section, and the grant thereto for 20 
miles beyond Forest Grove, are in effect eliminated from the prob- 
lem, and the grant is saved to the completed road from Portland to 
McMinnville the same as if the former had never been mentioned. 
Thereforethe land embraced in the odd-numbered sections within the 
limits of the quadrant aforesaid is, in my judgment, the property of 
the Oregon & California Eailway Company, and not the public land 
of the United States. But so far as the lieu or indemnity lands in 
the second five-mile limit are concerned, the act only gave the grantee 
the right of "sélection" to supply an ascertained deficiency in the 
grant within the 20-mile limit, and no right attaches to any sueh 
lands until the sélection is made. Ryan v. Railroad Co., 99 U. S. 
382; Qrinnell v. Railroad Co., 103 U. S. 742; Kansas Pac. R. Co. v. 
Atchison, etc., R. Co., 112 U. S. 414; S. G. 5 Sup. Ct. Rep. 208; St. 
Paul, etc., R. Co. v. Winoua, etc., R. Co., 112 U. 8. 720; S. C. 5 
Sup. Ct. Eep. 334. 



166 



FEDERAL BEPOETEE. 



In thé first of thèse cases (Rijdn v. Railroad Co.) the question 
arose under section 2 of the act of July 25, 1866, (14 St. 239,) grant- 
ing land in aid of the California & Oregon Eailway. The language 
of the grant, and the provision coacerning the sélection of lieu lands 
within the secondary limit, is in effect the same as in the act under 
considération. Speaking for the court, Mr. Justice Swayne says: 

"Under this statute, when the road was located and the maps were made 
the right of the company to the odd sections firsfc named became ipso facto 
flxed and absolute. With respect to the 'lieu lands,' as they are called, the 
right was only a float, and attached to no spécifie tracts until the sélection 
was actually made in the manner prescribed." 

See, also, St. Paul R. R. v. Winona, etc., R. Co., supra, in which 
Mr. Justice Miller in considering this subject says: 

"It is true that in sorne cases the statute requires the land department to 
withdraw the lands witiiin thèse secondary limits f rom raarket, and in others 
the ofiScers do so voluntarily. ïhis, however, is to give the company a rea- 
sonable time to ascertain their deflciencies and make their sélections. It by 
no raeans implies a vested right in said company inconsistent with the right 
of the government to sell, or of any other company to sélect which has the 
same right of sélection within those limits. Each company having this right 
of sélection in such case, and, having no other right, is bound to exercise that 
right with reasonable diligence; and when it is exercised in accordance with 
the statute it becomes entitled to the land so selected. The unascertained 
float then becomes a vested right to an identifled tract of land." 

Assuming, then, that the légal title to the land in the odd-num- 
bered sections in this quadrant is in the company, but as to those in 
the further five-mile limit it only has the right of sélection for the 
purpose of making up the deficiency in the 20-mile limit, is the re- 
cel ver entitled to the relief sought in this suit? As a means oî con- 
troUing the action of public ofScers in a matter alïecting private 
rights, the writ of injunction is considered the corrélative of the writ 
of mandamus; and whenever, in such case, the latter will issue to com- 
pel affirmative officiai action the former may issue to restrain such 
action. Gaines v. Thompson, 7 Wall. 352; Board, etc., v. McGomb, 
92 D. S. 541. In the leading case of Kendall v. U. S., 12 Pet. 524, 
it was held that a mandamus would issue to compel the postmaster 
gênerai to perform a mère ministerial duty in which the relator had 
an interest, and which did not involve the exercise of executive judg- 
ment or discrétion on the part of that officer. In the later case of 
Gaines v. Thompson, 1 Wall. 347, which was a suit to enjoin the sec- 
retary of the interior and the commissioner of the gênerai land-office 
from canceling an entry under which the plaintifï claimed an inter- 
est in certain lands, the subject was thoroughly and ably re-ex- 
amined by Mr. Justice Miller, and the conclusion reached "that an 
officer to whom public duties are confided by law is not subject to the 
control of the courts in the exercise of the judgment and discrétion 
which the law reposes in him as a part of his officiai functions." And 
that "however the courts may, in ascertaining the rights of parties in 
suits properly before them, pass upon the legality of their acts after 
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the matter bas once passed beyond their control, there exista no power 
in the courts, by any of its processes, to act upon the officer so as to 
interfère with the exercise of that judgment while the matter is prop- 
erly before him for action. The reason for this is that the law re- 
poses this discrétion in him for that occasion, and not in the courts." 

He also quotes with approval Mr. Chief Justice Chase's définition 
of a ministerial duty in Mississippi v. Johnson, 4 Wall. 498, concern- 
ingwhich an officer may be directed or restrainedby the courts: "A 
ministerial duty, the performance of which may, in proper cases, be 
required of the head of a department by judicial process, is one in re- 
spect to which nothing is left to discrétion. It is a simple, definite 
duty, arising under circumstances admitted or proved to exist, and 
imposed by law." 

Following this case the court, in Litchfield v. Register, 9 Wall. 575, 
refused to enjoin the défendants from receiving and acting on appli- 
cations under the pre-emption law by settlers on certain lands within 
the district for which they were respectively the register andreceiver. 
In delivering the opinion of the court, Mr. Justice Miller said : 

"The very first duty which the register is called on to perform when an ap- 
plication is made to him to enter a tract of iand, is to ascertain whether it is 
subject to entry. This dépends upon a variety of circumstances. Has there 
been a proclamation offering it for sale? Has it been reserved by any action 
of congress or of the proper department? Has it been granted by any act of 
congress, or has it been sold already? Thèse are ail questions for him to dé- 
cide, and they require the exercise of judgment and discrétion." 

Notwithstanding my conclusion that this land belongs to the Com- 
pany under the acts of 1870 and 1885, and that its claim thereto 
will ultimately be maintained in the courts against any one who 
attempts to acquire the title to it under the pre-emption or other laws 
of the United States for the disposition of the publie lands, still the 
matter is not so plaîn that there is no room for différence of opinion 
and the exercise of judgment in the premises on the part of the de- 
fendants, or those authorized to direct them in the discbarge of their 
duties. For instance, it may be claimed with some show of rerson 
that the grant was made to aid in the construction of a road from 
Portland to Astoria, and another from Forest Grove to McMinnville, 
and therefore the land in the quadrant aforesaid is no part of the 
grant to the latter, but is simply adjacent to and coterminous with the 
uncompleted portion of the former ; or that on the face of the act of 
1870, there beingan overlapping grant for some 20 miles to the north- 
west of Forest Grove to the Astoria and McMinnville branches, or 
sections of a road from Portland to said last-mentioned places, the 
act should be construed so as to divide the grant between them, 
whereby the sections falling to the Astoria branch, being adjacent to 
and coterminous with the uncompleted portion thereof, are forfeited 
by the act of 1885. 

It is not a sufficient answer to this that by far the more reasona- 
ble and just construction of the statutes is the one first indicated in 
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this opinion. So long as there is fairly room for the exercise of theîr 
judgment in the premises, the action of the défendants cannot be con- 
strained by the courts. 

This conclusion makes it unnecessary to consider the objection of 
■want of parties défendant to the bill. In Litchfield v. Register, supra, 
it appeared that persons had already settled on the land in question 
under the pre-emption iaw, and were about to "prove up" thereon be- 
fore the défendants. The court held that thèse persons were neces- 
eary parties to the bill. But in this case there is no allégation that 
any one bas yet settled on the land or taken any steps to acquire an 
interest therein adversely to the company. 

The demurrer to the bill must be sustained, and it ia so urdered. 



WiTTERs, Eeceiver, etc., v. Sowles, Executor, etc. 

{Circuit Court, D. Vermont. October 19, 1885.) 
National Banes — Insolvknct — Assesbment of Shahbs op Stock .in Hands ov 

EXKCUTOB AND KeSIDUAUT LeGATBE. 

H. B., at the time of hls death, owned 430 shares of capital stock in a na- 
tional bank, which he bequeathed to 8. B. as reaiduary legatee. S. B. died, hav- 
iog bequeathed the shares to M. B. 8. The executor, before the faihire of the 
bank, on représentation that there would be left for the reaiduary lejratee, after 
paying debts and legacies, a large amount of real and personal estate, was or- 
dered by the probaie court to pay tUe legacies and turn over the balance to the 
residuary legatee. He transferred 400 of the shares to the residuary legatee. 
Afterwarda he transferred 10 shares to another person without considération, 
and in trust, leaving 20 shares standing in his own name as exécuter on the 
books of the bank when it failed. There were still claims against the estate 
■which were in dispute, and the stock was not speciflcally mentioned in the will 
or the decree ordering it to be paid to the residuary legatee. Held, that tlie 400 
shares turned over to tlie legatee were not liable to the assessment made by the 
comptroller of t he currency upon the capital stock of the bank which were owned 
and stood in the name of H. B. at the time of his decease, but that the 30 shares 
m the name of the trustée and of the executor were liable to such assesauient. 

In Equity. 

Wilder L. Burnap and Daniel Roherts, for orator. 

William D. Wilson and Albert P. Cross, for défendants. 

Wheelee, J. This bill is brought to reach the assets of the estate 
of Hiram Bellows, in the hands of the executor and legatees, to sat- 
isfy an assessment made by the comptroller of the currency upon 
capital stock of the bank which was owned by and stood in the name 
of Hiram Bellows at the time of his decease, and bas now been heard 
or demurrer. According to the bill there were 450 shares. After 
the will was proved, and before any decree of distribution, 20 shares 
were transferred by the executor, and no question is now made about 
them. Susan B. Bellows, the widow, was residuary legatee. She died, 
leaving a will with the same executor, and Margaret B. Sowles reaid- 
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uary legatee. Before the failure of the bank, on représentation by 
the executor that there would be left for the residuary legatee, after 
paying debts and other legacies, a large amount of real and personal 
estate, the state probate court ordered that the executor pay the leg- 
acies, and decreed the residue to the residuary legatee. After this 
decree the executor traneferred 400 of the shares to the residuary 
legatee. After that he transferred 10 more of the shares to another 
person without considération, and in trust, leaving 20 shares standing 
in the name of the executor on the books of the bank at the time ôf 
the failure of the bank and of the appointaient of the receiver. The 
statute makes the shareholders of national banks responsible equall)^ 
and ratably, and not one for another; and estâtes in the hands of 
executors liable in like manner and to the same extent as the testator 
•would be if living. Eev. St. §§ 5151, 5152. The estate is not fully 
settled. There are claims outstanding, unadjusted, and in litigation ; 
no property was described as decreed to the residuary legatee, and 
this stock was not mentioned in either will or the probate proceedings,' 
therefore the 30 shares left standing on the books of the bank in ther 
name of the executor after the transfer of the 400 shares to the resid-^ 
uary legatee remained in the hands of the executor. The title was 
in him by virtue of his office of executor, and had never been takeri 
from him or transferred by him. The nominal transfer of the 10 
shares of the 30 did not change the real ownership of them. The 
title of the executor was not divested, and thèse shares remained iii 
the hands of the exécuteras before, and liable to assessment, although 
the transférée may also be liable. National Bank v. Case, 99 U. S. 
628. 

That there were sufficient assets left to pay ail debts against the 
estate, aside from this assessment, appears on the face of the bill. 
The decree of the residue, and the transfer of the 400 shares to the 
residuary legatee by the executor, were in accordance with the stat- 
utes of the state, and proper. Rev. Laws Vt. § 2061. The whole 
title became vested in the residuary legatee unless the stock should 
be needed to pay debts. It is alleged in the bill that the transfer 
was without considération, and made upon an understanding that 
she might be entitled to the shares as residuary legatee, and to avoid 
taxation, or as a temporary disposition of them to await the ultimate 
settlement of the estâtes, and subject to be recalled at the conven- 
ience of the executor. No considération for the transfer was neees- 
sary, unless the stock should be needed to pay debts. It was hers 
subject to that contingency. The executor showed that it was not 
needed, and by the transfer merely conferred upon her what was 
really hers before. If the transfer had any effect upon taxation, it is 
because the law would affect her property differently in that respect 
in her own hands from what it would in the hands of the executor. 
This would not affect her right to hâve her own property. If the al- 
légation is intended to mean that there was an agreement that the 
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exeeutor might recall the stock, he would hâve no right to recall it 
unless it should be needed for the payment of debts ; and an agree- 
ment to transfer it back for any other purpose would not be binding 
upon the title, but would be merely executory. Bac. Abr. "Legacies," 
L'; Andrews v. Hunneman, 6 Pick. 125. The statutes of the state 
confirm such disposition of the assets of an estate against claims 
not presented to commiesioners because not arising in time, like this 
claim, and leave such claimants to pursue the legatees and not the 
exeeutor. Section 2209 makes the legatees liable, so far as they bave 
received assets, for what there is not enough in the hands of the ex- 
écuter to pay; and section 2214 exonérâtes the exeeutor so far as he 
bas administered. The estate is to stand as it was when the claim 
arose. Then the whole title to those 400 shares had Jjassed from the 
exeeutor to the residuary legatee. They are not wanted by any one 
for the payment of claims, for they create a claim against other estate 
instead of being assets for that purpose. They were not in the hands 
of the exeeutor for the purposes of this asaessment. Bowden v. John- 
son, 107 U. S. 251; S. G. 2 Sup. Ct. Eep. 246. The demurrer must 
be sustained as to thèse 400 shares, and overruled as to the 30 shares. 
Although the assets in the hands of the residuary legatee may, as 
between the legatees themselves, be ultimately liable for this claim, 
the creditor may in equity follow the assets into whose hands so- 
ever they may come. Bac. Abr. "Legacy," H; Davis v. Weed, 44 
Conn. 569; Eev. Laws Vt. § 2209. The demurrer of ail the défend- 
ants who are alleged to hâve received assets must now be overruled. 
Demurrer sustained as to 400 shares of stock, and overruled as to 30 
shares of stock; défendants to answer over as to the iatter by the 
fifteenth day of November next. 



Hareieon & Howard Iron Co. v. CouNciii Bluffs City Water- Works 

Co. and others.* 

{Virouit Court, 8. D. lowa, W D. Septeraber Tertn, 188S.) 

1. ivlKCHANro'8 Lien — Contract to Fhrnish Pipes for City Water-Works — 
Parties to Bill to Enporcb Lien. 

Complainant made a contract in writing with the American Construclion 
Company, of New York, and C'ouncil Bluffs City Water- worlis Company, to fur- 
nisli certain pipes to beused in tlie construction of tlie water- worlis at Council 
Bluffs, the construction compiiny agreeing to pay the prico fixed in tliu con- 
tracta and tlie water- Works Company guarantying the faitbful performance of 
tlie contract by the construction cnmpany, and agrceing to that end to deposit 
in bank, assecurity forsuch performance,"$10,000. The American Construction 
Company had procured the right to construct water-works under certain city 
ordinances, and had assigned ail its rights to the water-works Company, and 

'Keported by Eobertson Howard, Esq., of the St. Paul bar, 
See note at end of case. 
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al! the work done and material furnished was furnished to the water-works 
Company as the real party in interest. Complainaat sought to establish a me- 
chanic's lien on the pipes for the balance due him for the pipes, etc., furnished 
and used in the construction of the city water-works. Éeld, on demurrer for 
defect of parties, that the American Construction Company was not a necessary 
. party, but that the city of Council Blutïs was a necessary party défendant. 

2. Samb — LiBN Dbfeated by Taking Collatéral Bbcurity — Code Iowa, i 

2129, 

IMd,further, that the deposil of $10,000 as agreed in the contract prevented 
complainant f rom acquiring any lien under the provisions in Code Iowa, 4 2129 

3. Samb — Exemption of Public Piiopbuty. 

Whether any lien could be established on the water-works of the city is not 
now dficided. 

In Eqnity. Demurrer to bill. 

Sapp é Pusey, for complainant. 

Wright, Baldwin é Haldane, for respondent. 

Shieas, J. In substance the bill in this cause sets forth that on 
the twelfth of April, 1882, the complainant made a contract inwrit- 
ing with the American Construction Company, of New York, and the 
Council Bluffs City Water-works Company, whereby complainant 
agreed with the construction company to furnish certain cast-iron 
pipes and castings to be used in the construction of the water-works 
at Council Bluffs, the construction company agreeing to pay there- 
for the prices fixed in the contract, and the water-works company 
guarantying the faithful performance by the construction company 
of the obligations imposed upon it by the terms of the contract, and 
to that end the water-works company bound itself "to deposit, as se- 
curity for the full performance of said obligation, the sum of ten 
thousand dollars in the hands of the Commercial Bank of St. Louis, 
the sum to be applied in payment to said iron company of any sum 
the said construction company may fail to pay," etc. 

It further appears from the allégations of the bill, and the amend- 
ment tnereto, that the American Construction Company had prooured 
the right to construct water-works in Council Bluffs under the pro- 
visions of certain ordînances passed by the city council of that city, 
and had assigned and transferred ail its rights and obligations in this 
particular to the water-works company, and it is averred that in fact 
ail the work done and materials furnished under the written con- 
tract with complainant were,in fact, furnished to the water-works com- 
pany as the real party in interest. 

The bill further charges that complainant furnished the materials 
provided for in its contract, and that the same were used in construct- 
ing the water-works at Council Bluffs, owned by the respondent, the 
Council Bluffs City Water-works Company, the same being furnished 
for that purpose, and that there remained due to complainant thereon 
the sum of $6,429.02, for which amount complainant prays judgment 
against the water-works company, and further prays that a mechan- 
ic's lien in its favor be established and enforced upon the real estate 
of the water-works company, with the buildings and érections thereon. 
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including the réservoirs, and also upon the mains, distributing pipes, 
liydrants, and ail other property of défendant conatituting part and 
parcel of its System of water-works in said city of Council Bluffs. 

To tliis bill the water-works company, H. P. M. Birkentiine, and 
the Farniers' Loan & Trust Company, as trustée in a mortgage exe- 
cuted by the water-works company upon its property to secure cer- 
tain bonds, are made parties défendant. 

On part of the water-works company a demurrer to the bill was 
âled, and the cause is now before the court upon the questions pre- 
sented by the demurrer. 

The first ground of demurrer is that of a defect of parties défend- 
ant, in that neither the American Constraetion Company nor the city 
of Council Bluffs is made a party to the proceeding. While it is true 
that in the contract entered into by complainant for the furnishing 
of the material the American Construction Company was the princi- 
pal contracting party, and would therefore ordinarily be a necessary 
party to any suit brought to enforce its provisions, yet, by the aver- 
ments of the bill, and the amendment thereto, it is charged that the 
construction company sold and transferred ail ita righta in the pro- 
posed System of water-works at Council Bluffs to the water-works 
company, and that the latter company became the real and only party 
interested in the construction of said works, and that ail the mate- 
rials were furnished for the use and benefit of that company, which 
became bound for the payment thereof. The complainant does not 
seek a judgment against the construction company in this proceed- 
ing, nor does it seek a lien upon any property owned by that com- 
pany. Neither the property nor the rights of that company will be 
affected by any judgment or decree rendered in this proceeding. The 
complainant seeks only a remedy against the water-works company 
and its property, and the question thus arising can be fuUy passed 
upon without the présence of the construction company as a party 
to the proceeding. Upon this ground the demurrer is not well taken. 

Whether the city of Council Bluffs should be made a party défend- 
ant présents a more difficult question for solution. In the case of 
Williams v. Bankhead, 19 Wall. 563, the suprême court, in consider- 
ing the question of parties to proceedings in chancery, laid down the 
following gênerai propositions: 

"ïlie gênerai rule as to parties In chancery is that ail ought to be made 
parties who are interested in the controversy, in order that there may be an 
end of litigation. But there are qualiflcations of this rule growing eut of 
public policy and the necessities of particular cases: First. Where a person 
will be directly affected by a decree he is an indispensable party, unless the 
parties are toc numerous to be brought before the court, when the case is sub- 
ject to a spécial rule. Senondfy. Where a person is interested in the con- 
troversy, but will not be directly affected by a decree in his absence, he is 
not an indispensable party, but should be made a party if possible, and the 
court will not proceed to a decree without him if he can be reached. Thirdly. 
Where he is not interested in the controversy between the immedi!»te liti- 
gants, but has an interest in the subject-raatter which may be conveniently 
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settled in the suit, and thereby prevent fortber litigation, he may be a party 
or not, at the option of complainant." 

From the statement already made of the prayer in the bill it is 
apparent that complainant seeks to hâve a lien in ils favor estab- 
lished upon the mains and other pipes extending along and under 
the streets and alleys of the city. If the decree asked by complain- 
ant should be granted, and the property be sold under such a decree, 
the purchaser would become the owner of the mains and distributing 
pipes, which are beneath the streets of the city, placed there under 
the authority of the city. Are such pipes placed in the streets and 
highways of the city to subserve a public purpose, to-wit, that of fur- 
uishing a supply of water to the city and its inhabitants for public 
and private use, subject to a mechanic'a lien, even if the same are 
owned by a corporation other than the city ? If they are, would a 
purchaser at a foreclosure sale of a mechanic's lien thereon hâve the 
right to remove them and thus deprive the city and its inhabitants 
of their water supply? 

It is clèar, without further élaboration, that the interests of the 
city are liable to be afifected by a decree of the nature prayed for by 
complainant, and that if such decree is rendered, and a sale of the 
property be made thereunder, serious complications would at once 
arise, affecting the interests of the purchaser and of the city. Moreover, 
if the property sought to be subjected to the lien was ordered to be sold 
without first settling the rights of the city, no one could détermine what 
rights he would acquire to the property in case he became a pur- 
•chaser; and at a sale made under such cir.cumstances, it could not 
be expected that the real value of the property could be realized. It 
is to the best interests of both the complainant and the défendants that 
if the property is sold under a lien, it be sold to the best advantage. 
This cannot be doue, save by settling, before the sale is decreed, what 
the rights are that a purchaser would acquire under the sale when 
made. In this question the city of Council Bluffs is directly inter- 
ested, and therefore, without passing upon the question whether the 
city is an indispensable party under the first rule laid down by the 
suprême court, it is suÉQcient to say that tbe interest of the city in 
the controversy is of such a nature that, under the principle laid down 
in the second rule given by the suprême court, it should be made a 
party, in order that, as far as possible, the rights of ail may be pro- 
tected. If, then, this cause is to proceed fu.ther, the city of Council 
Bluffs should be made a party défendant. 

The demurrer présents another question, however, which goes to the 
right of complainant to a mechanic'a lien under any circumstancç.s, 
and that is that at the time of making the contraet under which com- 
plainant claims a lien, and as a part thereof, the complainant con- 
tracted for and procured collatéral security on the same, and that 
iihereby the right to a lien is defeatedi The Code of lowa, § 2129, 
provides that "no person shall be entitled to a mechanic's lien who. 
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at the time of executîng or making the contraet for furnîshing mate- 
rial or performing labor, or during the progressof the work, érection, 
building or other improvement, shall take any collatéral security on 
such contraet." In Bissell v. Lewis, 56 lowa, 231, S. C. 9 N. W. Eep. 
177, the court said: "The object of the statute doubtless is to prevent 
any one from obtaining a lien who takes security for the amount due, 
or to become due, at any time before he complètes his contraet, be 
it for work or materials." As already stated, in the within contraet, 
upon which complainant bases its action, it is provided that the water- 
Works Company should deposit, as security for the f uU performance of 
the contraet ou part of the construction company, the sum of $10,000 
in the Commercial Bank of St. Louis. In the statement of account 
attached to the bill, and forming part thereof, it is stated that on 
the twenty-first of December, 1883, there was paid on account the 
sum of $10,000, being the amount of collatéral deposit made May 
23d. The fair inference from this crédit is that the sum agreed to 
be deposited as security was in fact deposited as required by the 
terms of the contraet. Assuming this to be the fact, it then appears 
that the complainant, in making the contraet for the furnishing of 
the materials for which it now seeks to establish a lien under the 
statute, contracted for the deposit of |10,000 as security for the pay- 
ments contracted to be made to it, and the money was deposited as 
security in accordance with the terms of the contraet. If this sum 
of money was deposited for the purpose stated, then it is clear that 
complainant did not rely upon its right to a meehanic's lien for se- 
curity, but did contraet. for and obtain other security thereon; and 
under the very terms of the statute conferring the right to a meehan- 
ic's lien, no such lien can be claimed or enforced, if the party claim 
ing the lien has taken security for the amount due, or to become due 
him, before he completed his contraet. It was said in argument 
that ail that could be inferred from the bill filed in this cause was, 
that the complamant had contracted to take security, and that it did 
not appear that snch security had been in fact given. 

In ruling upon the demurrer it has been considered that the record 
sufficiently shows that the deposit provided for in the contraet was 
in truth made. If such deposit was not in fact made, leave is granted 
to complainant to amend its bill by averring that such deposit was 
not made. As the case now stands, the demurrer to the bill is sus- 
tained upon the ground above stated. 

The demurrer also présents the question whether it is shown that 
complainant furnished the materials in pursuance of a contraet with 
the owner of the property upon which the lien is sought; it being 
claimed that the contraet for the furnishing of the materials was 
made, not with the owner of the property, but with another party. 
This question can be better determined, if the case proceeds further, 
upon the final hearing than as now presented, and it is therefore re- 
served for décision at the final hearing. The same course will be pur- 
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niifcil in regard to the question whether the property, upon which tlie lien 
is sought, is of sueh a public character that the court will net enforce 
a lien ihereon under the provisions of section 3048 of the Code of 
lowa, which exempts from sale upon exécution public property nec- 
essary and proper for carrying on the gênerai purposes of the corpo- 
ration. That question will more properly arise in case the city be- 
comes a party to this litigation, and it is therefore reserved for future 
disposition. 

The demurrer to the bill is therefore sustained upon the ground 
that it appears from the record that the complainant, before the com- 
pletion of its contraot for the furnishing of the materials, took and 
received collatéral security, and is net, therefore, entitled- to a me- 
chanic's lien. If the facts justify it, complainant has leave to amend 
its bill 80 as to show that in fact the security provided for in the con- 
traot was not deposited. If such amendment is made within 30 days 
from this date, then complainant is required to make the city of 
Council Bluffs a party défendant, in order that its rights may be 
heard and adjudged in this proceeding. 

NOTE. 
Meehanic's lAen — Exemption of Publîc Property. 

In Wilkinaoïi v. Hofifman, 21 N. W. Rep. 816, it was held that Eev. St. Wia. 1878, ? 
3314, auttiorizing a meehanic's lien, did not extend to a building, or machinery plaoed 
in a building, constituting a part of the water-works of a city ; and Coi.e, C. J., in de- 
liverjng tlie opinion of the court, says: "It has never been underatood that thestat- 
utes giving a meehanic's lien extended to or oould be enforced against the building and 
real estate of amunicipal corporation held for public use. The considérations founded 
on grounds of public policy and regard for the obiects of municipal govemnient forbid 
that this clause [Rev. St. § 3314] should be held to apply to machinery placed in a 
building constituting a part of the city water-works as strongly as to exempt the build- 
ing itself. The public inconvenience which would resuit from having suon machinery 
renioved is too obvions and grave to require any discussion. The corafort, health, 
safety, and property of the citizens would be greatly endangered by allowing the facil- 
ities for procuring water to be suspended, even for a short period. In view of the se- 
rious conséquences wliich would resuit by allowing the lien to machinery thus used, 
and which more than countervail any private advantage, we are inclined to hold that 
the provision does not apply in the case before us. True, the city has paid into court 
the price of the boilers ; but suppose it had not done so, if the lien is givcii, they might 
be renioved. Consequently, on grounds of public necessity and convenience, we niust 
hold that the lien did not attach. The case stands ujion the same ground as where ma- 
terial is furnished for acounty conrt-houae, jail, public school building, or other public 
buildings, which are held to be exempt from the opération of mechanics' lien laws." 
So, in Board, etc., Parke Co. v. O'Connor, 86 Ind. ,531, it is said, overruling Shattell v. 
Woodward, 17 Ind. 225, that there is no provision in the meehanic's lien law of Indiana 
"to the effect that such a lien may be acquired or enforced upon or agaiust public 
property held for public use ; and in the absence of such a provision it must be held. In 
conformity with the weiglit of décision elsewhere, that such a lien can neither be ac- 
quired nor enforced tipon or against such property held for public use." See, also, 
Board, etc., Pike Co. v. Norrington, 82 Ind. 190 ; I>owe v. Board, etc., Howard Co., 94 
Ind. 553 ; and Falout v. Board of School Com'rs, 1 N. E. Rep. 389. The prinoiple laid 
down in the above cases is in accord with the law as decide<l in Bennsylvania, l^'oster 
v. Fowler, 60 Pa. St. 27 ; Wilson v. Cotumissioners, 7 Watts & S. 197 ; Williams v. Con- 
trollera, 18 Pa. St. 275; New York: Brinckerhoff v. Board of Education, 37 How. Pr. 
520 ; Poillon v. Mayor of New York, 47 N. Y. 666 ; Léonard v. City of Brooklyn, 71 N. 
Y. 498; lowa: Chamock v. Colfax Tp., 51 lowa, 70; Loring v. Small, 50 lowa, 271; 
Lewis V. Chiokasaw Co., Id. 235 ; Whiting v. Story Co., 54 lowa, 81 ; S. 0. 6 N. W. Rep, 
137; Illinois: Board of Education v Neidenberger, 78 111. 58; Bouton v. McDonough 
Co., 84 111. 396 ; and Missouri: State v. Tiederniann, 10 Fed. Rep. 20. See, also, Frank 
V. Chosen Freeholders, 39 N. J. Law, 347 ; and Ripley v. Gage Co., 3 Neb. 397. 

St. Paid, Minn. EoBERTsON Howaed. 
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Lewis, Adm'r, v. Chittiok and others.* 

{Circuit Court, W. B. Missouri, W. D. October Term, 1885.) 

StTBROOATION — AdMINISTKATOB'S SALB — MORTOAGES— HOMESTEAD Rl»HT8 OP 

WiFB — Notice. 

A. and wife borrowed $300 of school money from the county of Livingston, 
Missouri, and mortgaged their homestead as security. A. dieil being indebted 
to the county for other borrowed money besides the $300, and his wife, as ad- 
miniatratnx, under order of ihe probate court sold ail his riglit, title, and 
claira in the land to pay his debts in 187.5, and B. becaine the purchaser and 
sold the land to 0.,3ubject to the county inorlgage. 0. atterwards substituted 
his own mortgage for the one of B. and had the original mortgage of A. re- 
leased, and later re.sold tlie land to B., subject to the county mortgage C. had 
given. B. then borrowed $400 of D., applying so rauch of it as was necessary 
to pay the county dobt in that way, and paying the balance to B., who gave a 
mortgage on the land in controversy. Under the law of Missouri, the right to 
the homestead of A. pasaed to the wife, but none of the parties knew this, and 
they ail dealt with the land as if the whole title had passed by the administra- 
tor's sale. The wife reinoved to Kanaas, where she married B., aad subae- 
quently she and E. sold their intcre.st in the land to F. by quitclaim deed. B.'s 
intiîrest had been suld under the mortgage given to secure D., but he was in 
possession when E. and wife conveyed to F., and B. let F. into possession, and 
Le joined such posa ssion to the title acquired by his quitcîairii deed. D. 
broughtsuii to oanctd iherelcaseof the original mortgage from A. to the county 
and subrogate himself to the county claim, having in tact paid the diibt of the 
county. Ueld, that D. was entitled to hâve the release canceled and to be sub- 
rogated to the rights of the county, with authority to legally enforce his claim 
against the land. 

In Chaneery. 

Wm. A. Wood, for eomplainant. 

L, H. Waters, for défendants. 

Krekel, J. From the pleadings and évidence în this case it ap- 
pears that in 1871 Burnsides and wife were living upon 60 acres of 
land in Livingston county, Missouri. While so living they borrowed 
$300 of school money of the county of Livingston, and secured it by 
giving a mortgage upon their homestead. Burnsides, not long after 
the giving the mortgage, died, and his wifé admiuistered on the es- 
tate. Burnsides, being indebted aside for the school money borrowed 
of the county, an order of the probate court was in due time made, 
directing the adrainistrator to sell the land to pay debts, which she 
did, selling ail the right, title, and claim of the deeeased. At this 
sale, in 1875, one Bell beeame tlie purchaser, and he on the same day 
sold the land to one O'Dell, subject to the county mortgage. O'Dell 
afterwards substituted his own mortgage for the one of Bell; and had 
the original mortgage of Burnsides released. After this O'Dell re- 
Bold the land to Bell, subject to the county mortgage O'Dell had given. 
Bell, being again the owner of the land, applied for a loan to the 
présent plaintiff, and obtained it; so much of the loan as was nec- 
essary to pay the Livingston county debt being applied in that way, 

Eeported by Robertson Howard, Esq., of the St. Panl bar. 
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and the balance paid to Bell, who, to secure the loan, gave a mort- 
gage upon the land in controversy. No notice was taken in ail of 
thèse transactions of Mrs. Burnsides' riglits. The title to the home- 
stead of Burnsides, nnder the laws of Missouri, on his death passed to 
Mrs. Burnsides; but ail the parties to the transactions, being ignorant 
of that faet, dealt with the land as though the whole title had passed 
by the administrator's sale. Mrs. Burnsides in time removed to the 
state of Kansas, and there married one Cooper. After this the rights 
of Mrs. Burnsides (now Cooper) became known, and she and husband 
sold their interest to the présent défendant, and made him a quitclaim 
deed. BeU's interest in the land had been sold under the deed of 
trust which he had given to secure the loan of the plaintiff, but he was 
still in possession when Cooper and wife conveyed the land to défend- 
ant. Bell let the défendant into the possession, and he joined that 
possession to the title of Mrs. Burnsides growing eut of her home- 
stead. 

The object of this suit, originally commenced in the state court and 
removed hère, is to caneel the release of the original mortgage from 
Burnsides to Livingston county and subrogate the présent plaintiff to 
the Livingson county claim, having in f act paid the debt of the county. 
It is claimed by the défendant that this ought not be done, because 
of the release of the Burnsides mortgage, which occurred when O'Dell 
substituted his own for it, and because of its payments being volun- 
tarily made. When the présent plaintiff bought the interest of Mrs. 
Burnsides and took a quitclaim deed, he bought nothing except the 
equities Mva. Burnsides had in the land at the time of the death of 
Burnsides, which was a homestead right, subject, however, to the 
mortgage of Mr. Burnsides and herself. 

It is not pretended that Mrs. Burnsides, Mr. Cooper, or Mr. Chit- 
tick, the présent défendant, has paid it. The testimony is that, 
though Mr. O'Dell substituted his own mortgage for that of Burnsides, 
the money was not paid to Livingston county until the présent plain- 
tiff paid it, when she took a deed of trust to secure her loan. Now, 
for the défendant to say that this payment was voluntary, and it 
being so, I will take advantage of it so as to get a title released from 
theincumbrance which rested upon the homestead right of Mrs. Burn- 
sides whea he bought it, and thereby defraud plaintiff of the money 
she paid, is evidently so unjust and inéquitable that the law nor the 
court will help him to commit such a wrong. Payments made in ig- 
norance of the real state of facts, such as took place in this case, can- 
not be said to be voluntary. The decree of the court will be that the 
release of the mortgage given by Burnsides and wife to county of Liv- 
ingston be canceled, and that the présent plaintiff be subrogated to 
the rights of Livingston county, with authority to enforce her claim 
against the land according to law. 
v.25F,no.4— 12 



178 FEDERAL REPORTER. 

Union Trust Co. v. Fishbr and others.' 

(Circuit Court, D. Minnesota. October, 1885.) 

1. Fraudulent Convetance — Puechase by Wifb with Earnings Ageeed to 

BB Paid by Husband. 

In 1871 and 1872, M. P. and her husband, F. A. P., kept a lodging-house, the 
wife attending to the duties of the house under agreement with ihe husband 
that he would pay her what it would cost to keep a servant. The wife had no 
other opportunity of making mouey, and the $300 thus earned was net paid to 
her by the husband, but in 1»81 lie purcha.sed a lot and had the title put in her 
narae, in part payment of the amount and the accrued inteiest. P. A. P. had 
previously been adjudged a bankrupt, but had not included ihe indebtedness 
to bis wife in the schedule of debts tiled. tleld, that the property in the name 
of M. P. was subject to the payment of judgments against P. A. P.; following 
Seitz V. Mitehell, 94 U. S. S84. 

2. Samb— Evidence— Fkadd Proven. 

On examination of the circumstances surrounding the transfer and purchase 
of property claimed to be in frai.d of creditors, held, that sucli property, with 
the exception of a certain leasehold estai e, should be subjected to the payment 
of the judgments obtained against défendant. 

In Equity. 

H. 0. Whitney and Wilson é Lawrence, for complaînant. 

Boardman é Ferguson, for défendants. 

Nelson, J. A judgment was entered against the défendant F. A. 
Fisher on April 23, 1883, for $12,161.24, in the district court of 
Hennepin county, in the state of Minnesota, and exécution issued, 
which was duly returned unsatisfied on June Sth following. A bill 
is liled by the judgment créditer to reach and subject to the lien of 
the judgment certain real property standing upon the records of the 
county of Hennepin in the name of the défendants, Marion Fisher, 
his wife, Thomas J. Fisher, his brother, and Andrew J. Boardman, 
charging tbat this property was placed in the name of thèse parties 
for the purpose and with the intent to hinder, delay, and defraud the 
creditors of Freeman A. Fisher, and to conceal the same, and pre- 
vent its application to and for the payment of his debts. The real 
estate in the name of his wife is described as lots 16 and 17, in block 
6, in South Minneapolia addition to Minneapolis, in the state of Min- 
nesota, and was conveyed to her for the considération of |700 by R. 
W. Jordan and wife, June 13, 18P1, and duly recorded; also lot 5, 
in block 34, in Wilson, Bell & Wagner's addition to Minneapolis, 
conveyed by Nellie B. Shattuck about April 12, 1882, for the sum of 
$2,000. And the bill charges that Freeman J. Fisher paid the con- 
sidération for ail this property, and his wife paid no part of it, and 
that the conveyances were made to her to defraud creditors, and upon 
a secret trust for him. 

iReported by Kobertson Howard, Esq., of the St. Paul bar. 
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The bill further charges in substance that Thomas J. Pisher took 
a conveyance, which was duly recorded, from Freeman A. Fisher and 
wife, March 11, 1881, of land in Minneapolis, described as follows: 

"Commencing at a point on the Une dividing block 61, in tlie original 
town (now city) of Minneapolis, according to the plat thereof on file in the 
office of the said register of deeds, from ïhird street, 110 feet distant froni 
Utah street, (now First avenue north ;) thence running south-easterly with 
the Une of said Third street, 55 feet; thence south-westerly at right angles 
with Third street, 165 feet; thence at right angles towards Utah street and 
parallel with ïhird street, 55 feet; thence at right angles north-easterly to the 
place of beginning." 

The considération in the deed purported to be |9,625, but it is 
alleged that Thomas J. Fisher received and accepted the deed for 
the purpose of defrauding creditors, etc. Thomas also has a deed 
for one-half of lots 8 and 9, block 73, in Minneapolis, and the bill 
allèges that this purchase was made from Robert Kelley by one Dod- 
son, for his benefit and that of F. A. Fisher, and on April 19, 1883, 
Kelley transferred the lots by deed to Dodson and Thomas A. Free- 
man, and that the latter paid no part of the considération, but that 
it was paid by Freeman and put in Thomas' name as a secret trust 
and to defraud creditors. 

In July and August, 1874, the défendant Freeman A. Fisher, a 
member of the firm of Farnam & Fisher, borrowed from the com- 
plainant, a citizen of Illinois, about $10,000, giving the ûrra notes 
for the loan. Farnam & Fisher were proprietors of the State Flour- 
ing-mill at Chicago, and Fisher was also a builder and contractor. 
The firm failed before the loans made by the complainant were paid. 
On March 8, 1875, the complainant obtained judgment in Chicago 
for $8,180.21, and afterwards, on the removal of F. A. Fisher to 
Minnesota, in a suit instituted in the Hennepin county district 
court, recovered a judgment which is the foundation of this suit. 
On July 14, 1877, the firm of Farnam & Fisher were declared bank- 
rupt on a voluntary pétition filed in the district court for the North- 
ern district of Illinois, but Fisher never obtained his discharge. He 
came to Minneapolis in 1879, and haa since been a citizen and rési- 
dent there, engagea as a contractor and builder. 

FACTS ABOUT PROPERTY IN NAMR OF MARION FISHER. 

Marion Fisher, wife of Freeman A., had no separate property or any 
money to pay for the Jordan lot deeded to her. In 1871 and 1872, 
10 years before the deed was executed, she and her husband, F. A. 
Fisher, were living in Chicago, taking in lodgers. She attended to 
the duties of the house without any servant. She had no opportu- 
nity of getting any money except from her husband, and she statea 
that he agreed to pay her wliat it would cost to keep a servant if she 
would do her own work. During this time she saved, as she states, 
$300, which was not paid, but her husband promised to keep it and 
give her good interest on it when she wanted to invest it. When the 
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Jordan property was bought ia 1881, and the deed executed in her 
name, the considération for the purchase was a part of thia $300, 
and aecrued interest, which her husband paid. This indebtedness 
to her had not been included in the schedule of debts liled by Fisher 
in the bankruptcy proceedings. 

CONCLUSION AS TO THIS PEOPERTY. 

The principles settled in Seitz v. Mitchell, 94 U. S. 684, control 
this braneh of the case in favor of complainants. and this property 
in the name of Marion Fisher is subject to the payment of this judg- 
ment. 

PAOTS ABOUT OTHBE PIECES OF PROPEETY. 

P. A. Fisher negotiated the sale and transfer of them, and the 
claim is that the wife borrowed the money of Dodson, her husband's 
partner, and gave her note for the amount, and this money was the 
first installaient, a mortgage being given for the balance. The note 
has never been paid by her. 

CONCLUSION. 

There can be but one opinion about this transaction, although the 
right to hold this property is strenuously urged by counsel. It is not 
merely suspicions, but the intônt is clear from the facts attending 
the transaction, and appearing in the record, which are not inserted 
hère. This property, therefore, must be held subject to the judg- 
ment. 

THIED-STREET SHOP PEOPEBTT. 

In February, 1881, Preeman A. Fisher purchased of Long this lot. 
On the purchase he gave Long his note for #6,000 and mortgage on 
the lot, payable August 10, 1882, at 7 per cent, interest. The note 
was sent to Hamlin & Brown for collection, duly assigned February 
12, 1882, together with the mortgage and a release of the same. On 
March 17, 18S2, also, Hamlin & Brown sent Long another release, 
requesting him to sign the same, as P. A. Fisher had sold the lot. 
This assignment or release was made to F. A. Fisher, and sent to 
Cashier James Dean, to be delivered to Hamlin & Brown or F. A. 
Fisher, upon payment of note, $6,000, and interest to May 15, 1882. 
Dean sent Long a check to pay for same April 6, 1882. This lot was 
conveyed to Thomas J. Fisher by F. A. Fisher and wife for the con- 
sidération expressed in deed of $9,625. No money passed between 
the brothers. T. J. Fisher claimed to hold his brother's note for 
$9,625, dated March 11, 1879, which was given for a resale to him 
of a shop business in Chicago, which Thomas claimed to bave pur- 
chased of his brother in February, 1877. This alleged sale by Pree- 
man in 1877 was declared to hâve been fraudulent in the bankruptcy 
proceedings in Illinois, and the facts developed in this suit about 
such sale and the pretended resale show them âctitious. With this 
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alleged note of $9,625 and interest, amounting in ail to $11,706.75, 
Thomas bought the Minneapolis lot, and subtracted from Freeman's 
indebtedness to Mm $3,025, leaving $8,681.75 for which a new note 
is alleged to hâve been given March 11, 1881. The purehase was 
.subject to the $6,000 mortgage on the property, due August 10, 1883, 
which was assumed by Thomas. The évidence of Thomas shows that 
he kept this note of $8,681.75 until May 1, 1883, when he settied 
with his brother by indorsing on the note $4,960 for a building which 
Freeman had put on the lot after he sold it, and checks and cash to 
balance. Freeman A. Fisher paid the $6,000 mortgage assumed by 
his brother as alleged, and paid a bonus for so doing in Àpril, 1882, 
before it matured. Thomas says he subsequently paid it in October, 
1883, more than one year after due, to one.Dodson, F. A. Fisher's 
previous partner in the firm of F. A. Fisher & Co., who then had it ; 
but Dodson, in his testimony, says he knows very little about it. 
This, like ail other financial and trading transactions between the 
brothers, is peculiar and bears on its face the évidence of fraud. In 
ail their dealings, extending through a décade or more, few accounts 
appear to hâve been kept by the brothers, although many thousands 
of dollars are involved. The property claimed by Thomas bas always 
been under the control and in the possession of Freeman, the same 
as before the pretended sales, and no satisfactory explanation is 
given. 

LOTS 8 AND 9, BLOCK 73. 

The last transaction culminated in April, 1883. Dodson, who had 
l)een up to April 2, 1883, a partner of Freeman A. Fisher in run- 
ning the Minneapolis shop, taking contracts and building, purohased, 
as he claims, Freeman's interest. There was no change of the signs 
about the building, and the book account was kept as before in the 
name of F. A. Fisher & Co. Even F. A. Fisher, after the alleged 
sale to Dodson, continued to sign checks in the same manner and on 
the same fund, and also worked in the shop as an employé. At this 
time Dodson purchased of Eobert Kelley lots 8 and 9, block 73, de- 
scribed in the bill, for a considération named of $13,200, less a "mort- 
gage of $6,000 then outstanding, paying $2,200 check, signed F. A. 
Fisher & Co.," and giving his note for $5,000 at 90 days, and took a 
deed dated April 9, 1883, running to himself and Thomas A. Fisher. 
The latter paid no portion of the part payment, and did not sign the 
note for the deferred payment. Thomas prétends to bave paid for 
this investment as follows : When Dodson bought out Freeman's 
interest in the business of F. A. Fisher & Co., in April, 1883, he 
leased of Thomas A. Fisher, who claimed to own it, the shop, which 
I hâve decided he did not own, for a rental of $4,750 per year from 
May 1, 1883, and on that day made an advance payment on account 
of rent of $1,500, giving Thomas a crédit on the Kelley purehase 
for that amount, and on September 1, 1883, when the $5,000 was 
due, Thomas surrendered Dodson's note for $2,416, principal and 
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interest, which he claims to hâve received from Freeman, May 1, 
1883, in part payment of Freeman's indebtedness to him. 

If this statement of Thomas is true, he paid $3,916 for one-half 
of the lot, when the amount due was $3,600. At this time Dodson 
held the $6,000 Long mongage, and interest past due, which Thomas 
assumed on the purchase of the Third-street shop lot from Freeman. 
No claim ia made for payment when his $2,416 note and interest is 
presented by Thomas as part payment of the Kelley lots. According 
to Thomas Fisher's and Dodson's évidence, there was due the latter 
from Thomas at the time of the "Kelley purchase, or when the $5,000 
note matured, $3,600, — one-half of the amount paid Kelley, — and 
also the mortgage of $6,000 on the Third-street shop lot. Against 
this, Thomas held Dodson's note for $2,400, given Freeman in April, 
1883, and $1,500 rent for the shop; and Dodson says nothing about 
the mortgage, but continues to pay for the Kelley lots, taking up his 
$5,000 note; and when Thomas testifies he paid Dodson in October, 
1883, the $6,000, no reasonable explanation is given for this pro- 
ceeding. 

Gounsel asserts that when Dodson bought out Freeman, in April, 
1883, he found this mortgage part of the assets of F. A. Fisher & Co. 
This is a lame explanation, and not satisfactory. Even if that is 
true, Dodson was advancing money for the benefit of Thomas, who 
was largely in his debt, and fails to pay Freeman, in whose debt he 
was at this time, according to his own évidence, $2,400. If the pur- 
chase of Freeman's interest by Dodson in April, 1883, was fictitious 
and fraudulent, which the facts and circumstances abnndantly show, 
the acts of the parties are natural. 

Without pursuing the case further, I am of the opinion that the 
charges in the bill of complaint are sustained except in respect of 
the leasehold estate held by Boardman, and ail the other property is 
subject to the lien of the judgment rendered in the district court of 
Hennepin county against F. A. Fisher in favor of this complainant. 

A decree will be entered in accordance with this opinion. 

See Platt y. Schreyer, anie, 83, and note, 87. 
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Thë Mikado. Etc., Casé. 

Carte v. Duff. 

(Circuit Court, 8. B. New York. Beptember 16, 1885.) 

CopvniQHT — Opbra — Dedication to Public — PuBiitcATioN of Libretto and 
Vocal Score in Poubign Country — Rétention of Orchestration — In- 

FKINGBMblNT — PUODUCTION WITH NEW ORCHESTRATION— INJU NOTION. 

Carte, an alien, purchased from Gilbert and Sullivan, British subjects, their 
riglit of public représentation in the United States of the comio opéra " The 
Miliado, or the ïown of Titipu," of which Gilbert was thë autiior of the 
literary paris, and Sullivan the author of the musical parts. They employed 
one Tracey, a citizen of the United States, to corne to Lundon and prépare a 
piauo-forte arrangement from the original orchestral score, with a view to 
copying the same in the United States. Af ter Tracey made the piano arrange- 
ment, proceedings were talsen to copyriglit it as a new and original composi- 
tion in the United States, and Carte purcliased the title of Gilbert, Buillvan, and 
Tracey to such copyright. After the recording in the office of the librarian of 
congress of the title of this arrangement, the libretto and vocal score of the' 
opéra and piano-forte arrangement of Tracey were published and sold in Bng- 
land, with the consent of Gilbert and Sullivan. The orchestral score was never 
published, but kept by Gilbert and Sullivan for their owu uso and that of li- 
censees toperformthe opéra. Dullpurchased in Bngland a copyof the libretto, 
vocal score, and piano-forte arrangement, and procured a skillful muaician to 
make an independent orchestration from the vocal score and piano score, and 
was about to pruduce the opéra in New York city, with words and voice parts 
substantially tlie same as those of the original, and with scenery, costumes, 
and stage business in imitation of the original, and with the orchestration 
which he had procured to be made, and wilhoutclaimingthat he employed the 
orchestration of the original opéra, when Carte souglit to enjoin the public 
représentations. Ueld, that the publication of the libretto and vocal score of 
the opéra in London with the consent of the authors was a dedication of their 
playiight, or cntire dramatic property in the opéra, to the public, notwith- 
standing thuir rétention of the orchestral score In manuscript, and the public 
représentation would not be enjoined. 

In Equity. 

Joseph H. Ghoate and Causten Browne, for complainant. 

A. J. Dittenhoefer and A. J. Vanderpool, for défendants. 

Wallacb, j. The complainant, as a purchaser from William S. 
Gilbert and Arthur Sullivan, British subjects, residing in London, 
bas acquired their rightof public représentation in the United States 
of the comic opéra "The Mikado, or the Town of Titipu." The opéra 
was the joint composition of Gilbert and Sullivan, Gilbert being the 
author of the literary parts and Sullivan of the musical parts. In 
order, if possible, to protect their property in the opéra in the United 
States they employed George L. Tracey, a citizen of the United 
States, to corne to London and prépare a piano-forte arrangement of 
the opéra from the original orchestral score, with a view to copying 
the same in the United States. After Tracey made the piano-forte 
arrangement, proceedings were taken to copyright it in this couiitry 
as a new and original composition of Tracey. The complainant bas 
acquired the title of Gilbert, Sullivan, and Tracey to the copyright. 
After the title of the piano- forte arrangement had been entered in the 
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office of the librarian of congress, the libretto and vocal score of 
the opéra and the piano-forte arrangement of Tracey were published 
and sold to the public in England with the consent of Gilbert and 
Sullivan. The orchestral score was not published, but bas always 
been kept by Gilbert and Sullivan in manuscript for their own use 
and that bî their licensees to perform the opéra. The défendant 
purchased in England a copy of the libretto, vocal score, and piano- 
forte arrangement and procured a skilled musician to make an in- 
dependent orchestration from the vocal score and piano score. He 
was about to produce the opéra at the Standard Theater in the city 
of New York, with words and voice parts substantially the same as 
those of the original, and with scenery, costumes, and stage business 
in imitation of the original, and with the orchestration which he had 
procured to be made, when thé complainant filed his bill in equity to 
restrain the défendant from the public représentation of the opéra. 
A motion bas been made for a preliminary injunction. 

As the complainant is an alien and the défendant is a résident cit- 
izen, the requisite diversity of citizenship exista between the parties 
to enable this court to take jurisdiction and proteet the eqnities of 
the complainant, whether they are founded upon the common-law 
right of public représentation of the opéra which he bas acquired from 
the authors, or whether they are founded upon his statutory rights 
created by the laws of the United States, and vested in him by the 
acquisition of the copyright of the piano-forte arrangement. A resort 
to statutory copyright in the Ui^ited States was indispensable if the au- 
thors desired to make publication of their work in print in England, and 
yet retain the right to control its dramatic représentation in this coun- 
try. They were well advised that, until publication of their manuscript, 
their exclusive right to multiply copies of their work and control its pro- 
duction upon the stage wouldbe intact, but that after publication this 
right would become public property unless saved by statutory pro- 
tection. Common-law rights of authors run only to the time of the 
publication of their manuscripts with their consent. After that the 
right of multiplying copies, and, in the case of a dramatic work, of 
représentation on the stage, by the rule of the common law is aban- 
doned to the public. It is immaterial whether the publication be 
made in one country or another. Such rights of authors as are saved 
by statute are not recognized extraterritorially. They can only be 
enforced in the sovereignty of their origin. No one questions the 
justice of the claim of the author of any intellectual production to 
reap the fruits of his labor in every field where he bas contributed 
to the enlightenment or the rational enjoyment of mankind. It was, 
therefore, entirely legitimate for the authors of this opéra to avail 
themselves of any provision they could find in the laws of the United 
States which might proteet them in the right to control its dramatic 
représentation in this country. The production of the opéra upon 
the stage would bave been practically impossible if they could hâve 
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retained for themselves the exclusive right to use the musical parts, 
ïhey sought to do this by retaining the orchestral parts in manu- 
script, and copyrighting the essential éléments in their most simple 
form under our laws, through the intervention of an arranger, who, 
as a citizen of the United States, was capable by our statutes oî se- 
curing a copyright which could be transferred to them. Dnless, how- 
ever, the piano-forte arrangement would be a new and original pro 
duction of the arranger, it could not be the subject of a copyright 
If it would be a new and original production, it could not be recon- 
verted iuto an operatic score by a third person, within the authority 
of Boosey v. Fairlie, 1 Ch. Div. 30T, S. C. 4 App. Cas. 711, without 
infringing the copyright. 

The plan adopted was an ingénions one. It encounters several 
obstacles. First, it is urged that the piano-forte arrangement of Tra- 
cey is not a new and original work, because the arranger merely takea 
from the orchestral score the notes of the instruments used for play- 
ing the melody, and sélects the notes of the chord in its simple form 
and transfers them to this score in the séquence in whieh they ap- 
pear in the orchestral score; that he originates nothing, composes no 
new notes or mélodies, and simply cuUs the notes representing the 
mélodies and their accompaniments expressed by the naked chord. 
Also, it is insisted that the attempt by the authors of the opéra to 
secure to themselves the sole right of représentation bere must fail, 
because it is condemned by the policy of our copyright laws, which 
are enacted for the protection of our own citizens only in their rights 
of literary property. It is also insisted that if thèse objections should 
be held untenable, the copyright hère is invalid for non-observance 
of several statutory conditions. 

It will be unnecessary to consider some of the interesting questions 
whieh were discussed at the hearing, because, as will be seen, the 
whole controversy tums upon a single and narrow point. In any as- 
pect of the case, the complainant is not entitled to the relief sought 
if the publication of the libretto and vocal score of the opéra in Lon- 
don with the consent of the authors was a dedication of their play- 
right or dramatic property in the opéra to the public. So far as he 
relies upon hia title to the copyright of Tracey's piano-forte arrange- 
ment, it is not apparent, assuming his title to be valid, how he can 
rest his claim to the relief sought upon this ground. Strictly, the 
only invasion of a copyright consists in the multiplication of copies 
of the author's production without his consent. Any other use of it, 
such as for the purpose of publie reading or recitation, is not piraoy. 
Beadc v. Conquest, 9 G. B. (N. S.) 755; Tinsley v. Lacy, 1 Hem. & 
M. 747. But the copyright laws of congress recognize the playright 
of the author or proprietor of a dramatic composition, and secure to 
him the exclusive privilège of its public représentation upon the stage. 
The défendant has not used the piano-forte arrangement except to 
avail himself of it in making an orchestral score. He does not em- 
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ploy it or intend to use it in bis public représentation of the opéra. 
Tberefore, if it sbould be conceded that a piano-forte arrangement is 
a "dramatic composition" within tbe meaning of our copyright laws, 
this concession does not help the complainant imless he can main- 
tain suecessfully that performing the opéra with an orchestration pre- 
pared from the piano score is a public représentation of the piano- 
forte arrangement. The English statutes protect composers against 
the unauthorized performance of a musical composition, and it is 
tberefore needless to say that Boosey v. Fairlie, in which the per- 
formance of an opéra was restrained in a case where the composer's 
orchestration was arranged for the piano-forte, and the piano-forte 
arrangement reconverted into a new orchestration, is an authority 
which is not applicable under our laws. 

The proposition is too plain for discussion that if the authors of 
"The Mikado" had published the orchestral score of their opéra as 
well as the libretto and vocal score, they would bave completely lost 
both their playrigbt and copyright in their dramatic musical compo- 
sition. It is equally plain that the exclusive right in Gilbert and Sul- 
livan to publiclyrepresent any part of the opéra, except their orches- 
tration, did not survive their publication of the libretto and vocal score. 
The dialogue, stage business, and the words and mélodies of the songs 
as intended to be sung by one or more persons, or by the chorus, com- 
prising the opéra as an entirety, except the instrumental parts, were 
dedicated by this publication to the use of the public. It was lawful, 
consequently, for the défendant to avail himself of ail this, however 
unfair commercially or reprehensible in ethica bis conduct may be. 
In the language of the court in Keene v. Kimball, 16 Gray, 546, 551, 
"the public acquire a right to the extent of the dedication, whether 
complète or partial, which the proprietor bas made tothe public." 

The question, then, is whether any part of the dramatic properties 
of the opéra remained in the authors by reason of the fact that they 
bave always retained the orchestral score in manuscript. It does 
not seem open to fair doubt that the literary part of an opéra, to- 
gether with the music of the voice parts, comprise ail there is of the 
dramatic essence that lies in the action of the performers. The in- 
strumental parts serve to emphasize the sentiments and intensify the 
émotions excited by the words and mélodies. The artistic merits of 
the orchestral accompaniment no doubt measurably dépend upon the 
extent to which it vividly and forcibly illustrâtes the dramatic situa- 
tions exhibited upon the stage. But the instrumental parts alone 
are inadéquate to convey intelligently to the hearer the dramatic 
effeet communicated by the language and movements of the actors. 
What constitutes dramatic music bas not been distinctly tbe subject 
of judicial considération. The singing of the songs of an opéra in 
public was held to be a dramatic représentation in Planche v, Bra- 
ham, 8 Car. & P. 68; S. C.4 Bing. N. C. 17; but the question mainîy 
considered was whether singing was a représentation. The case falls 
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short of the point hère. What is a dramatic composition was defined by 
Blatchfoed, J., in Daly v. Palmer, 6 Blatchf. 264, as "a work in 
"which the narrative is not related, but is represented by dialogue and 
action." Conversely, what is not a dramatic composition is defined 
by a commentator of authority as foUows : "Music designed to be 
interpreted by instruments alone, as a symphony, can hardly be con- 
sidered a dramatic work within the meaning of the law." Drone, 
Copyr. 599. Thèse expressions of opinion ooincide with what bas 
been said, and it must be held that, by the publication of the whole 
opéra except the instrumental parts, the authors abandoned the en- 
tire dramatic property in their work to the publie. The right to 
represent it as a dramatic composition thereby became public prop- 
erty, although they still retain the sole right of multiplying copies of 
their orchestral score. If the orchestration of an opéra is not a dra- 
matic composition, certainly the piano-forte arrangement cannot be. 
Consequently, if it should be assumed that the défendant, in represent- 
ing the orchestration, prepared from the copyrighted arrangement, will 
be representing so much of the arrangement as is embodied in the 
orchestration, or. in other words, will use the arrangement in musical 
form and séquence, notwithstanding he embellishes it with orchestral 
accessories, the complainant falls short of a case for the relief 
asked, because representing the arrangement on the stage is not the 
représentation of a dramatic composition, but of a musical composi- 
tion, as to which complainant's statutory title consista in the sole 
right of printing, copying, etc., and not of public représentation. 
U. S. Eev. St. § 4952. 

While it is much to be regretted that our statutes do not, like the 
English statutes, protect the author or proprietor in ail the uses to 
which literary property may be legitimately applied, it is not the ju- 
dieial function to supply the defect. In view of thèse conclusions, it 
is not necessary to consider whether a valid statutory copyright for 
the piano-forte arrangement of Tracey bas been obtained, or whether 
there was a non-compliance in any particulars with the statutory 
requisites. Thèse questions may be more properly reserved until an 
attempt is made to infringe the copyright by an unauthorized multi- 
plication of copies. Of course, the défendant could not be permitted 
to produce the opéra as though it were one containing the orchestra- 
tion of Gilbert and Sullivan. He would not be permitted by decep- 
tive advertisements, or représentations calculated tomislead the pub- 
lic, to enter upon an unfair compétition with the complainant. He 
does not profess to employ their orchestration, and the case is free 
from any élément of actual fraud. 

The motion for an injunction is denied. 
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HuBBAED V. Thompson.* 
(Circuit Court, E. D, Missouri. Ootober 1, 1885.) 

1. CONTRACTS. 

An incomplète oontract is not binding. There must bo a deflnite under- 
standing as to ail the éléments. 

2. Samb — Sale op Copyright — Accounting — Damages. 

Where plates, illustrations, and stamps were delivered to A. under an In- 
complète contract between hira and B. for the sale of the same, together with 
a copyright on a book in the manufacture of which they were used, and |4,000 
waa paid as part considération, and it was understood that a more deflnite con- 
tract was to be thereafter entered into and reduced to writing, but B. refused 
to enter into a more deflnite contract, or comply with terms of the incomplète 
agreement, and proceeded to publish the boolî, held, (1) that there was no as- 
signment of the copyright ; (2) that B. was entitled to a return of the plates, 
etc., upon paying back to A. the $4,000 received, with iuterest; and (3) that 
under the peculiàr circumstances of this case B. was not entitied to damages or 
an accounting. 

In Equity. 

Bill for infringement of a copyright on a book entitled "Illustrated 
Stock Doctor and Live-stock Encyclopodia," which copyright, to- 
gether with stéréotype plates, originals of illustrations, and stamps 
for binding, are alleged to hâve been purchased by the complainant, 
Hnbbard, from the défendant, Thompson, for the sum of $4,000. 
The book alleged to infringe said copyright is a book published by 
Thompson entitled "The American Farmers' Pictorial Encyclopedia 
of Live Stock." The défendant, Thompson, filed a cross-bill in which 
he states that negotiations were entered into between him and Hub- 
bard for the sale of said copyright, plates, etc., to Hubbard; that a 
partial agreement as to the terms of the sale was made ; that said 
terms were to be more definitely settled and reduced to writing in 
form thereafter; that by the terms of the agreement Thompson re- 
served a certain territory for himself, and that Hubbard was to pay 
$4,000, and furnish Thompson with books at 10 per cent, above cost; 
that the plates, illustrations, and stamps were delivered to Hubbard, 
and the $4,000 paid by him to Thompson; and that Hubbard pro- 
ceeded to print and publish the book, but refused to enter into a def- 
lnite written agreement, and refused to furnish books upon the agreed 
terms, and that Thompson bas suiïered great loss and damage in 
conséquence. Wherefore, Thompson tenders back the $4,000 paid to 
him, and prays that Hubbard be perpetually enjoined from printing, 
publishing, or selling the "Illustrated Stock Doctor and Live Stock 
Encyclopedia," and for an accounting and damages, and that said 
Hubbard be ordered to deliver back to Thompson said plates, illus- 
trations, etc. 

Josiah B. Sypher and 8. M. Breckenridge, for complainant. 

'Keported by BenJ. F. Kex, Esq., of the St. Louis bar. 
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John B. Henderson, Kerr, Gibson d Ken, and C Q. B. Driunmond, 
for défendant. 

Bkbwee, J., {orally.) This case was argued before my brother 
Teeat last April, and on the eighth of July he made an order to this 
effect : 

"There is no doiibt the defendant's book ia an infringement upon tlie so- 
called ' Manning Bock,' provided, however, the complainant was an assignée 
of the said Manning book. Thefirst question is whether Thompson assigned 
his copyright se that Hubbard could pursue him for an infringement. The 
course of dealings between the parties, and what occurred subséquent thereto, 
leave this proposition in doubt. Second. If such assignment was made, 
whether the same was reseinded. Third. Inasmuch as the imprint of plain- 
tiff's publication did not conform to the terras of the statutes, can he maintain 
an action for an infringement, although the défendant, Thompson, knew that 
the copyright had been granted? It is deemed that thèse three propositions, 
to-wit, the assignment of the copyright, tlie rescission, and the right to sue for 
an infringement under the act of June 18, 1874, should be heard before the 
fullbench." 

In pursuance of that order those questions were argued last week, 
and I now state the conclusions to which we hâve both corne after 
the argument and the examination that bas been made. Of course, 
it would be utterly impossible witbin proper limits to undertake any- 
thing like a review of this mass of testimony. The law governing 
contracts in the sale of copyrights, in respect to what is necessary to 
complète a contract, is like the law which obtains in any other case 
of contract. The minds of the parties must come together upon a 
definite understanding of ail the éléments of the contract. If any- 
thing remains unsettled, to be determined thereal'ter, it cannot be 
said that the contract bas been entered into. That is familiar law, 
Now, the salient facts are thèse. After some prior correspondeiace, 
the défendant, being the owner of this book, and having plates pre- 
pared for its publication, on the twenty-seventh of March addressed 
a letter to the plaintif! containing a proposition of sale. On the thir- 
tieth day of March the plaintifï, who meantime had passed to Hot 
Springs and retiirned, met the défendant at the Union dépôt in this 
city, and in the hour or two which intervened between the arrivai of 
the Hot Springs, and the departure of the eastern, train they signed a 
paper. The plaintifï had brought with him two pencil mémoran- 
dums, one of which was left with défendant, and the other, after some 
changes, was signed by both parties and taken by the plaintifï east- 
ward. The question is whether the latter paper, thus signed, was 
understood by the parties to be a definite and closed contract be- 
tween them, or a mère preliminary statement, — a mémorandum of 
matters upon which they had agreed, and which, with ail unsettled 
détails, were thereafter to be put into the form of a complète con- 
tract in writing, and then signed and •executed. The testimony is not 
very clear or satisfactory, or, rather, it leaves the matter much in 
doubt. The paper is a rough, interlined pencil mémorandum, entitled 
"Memoradum of Agreement." That something more was to be done 
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is évident from the testimony of both parties. The plaintiff's under- 
standing, as lie testified, was this : 

"The copy I kept and brouglit to Pliiladelphia was to be the basis for a 
more satisfactory dranght, to be made with pen and ink in good shape." 

The défendant testifies in response to the question : 

"Was there any express agreement and understauding as to the purpose 
for wliich this pencil mémorandum, or either of tlie pencil mémorandums, 
should be used? Answer. That was stated directly, when I objected to sign- 
ing it as not embodying the contract. He said it will be simply a guide for 
writing out a contract. He said that was simply a mémorandum of some of 
tlie features erabraced in our understanding, and that it could be used as a 
guide for writing out a contract embodying the spécial features agreed upon 
in our conversation." 

Further testimony shows the same divergence, the one testifying 
that it was to be taken east simply to be put into shape with pen and 
ink; the other, that it was to be a guide, a sort of a basis, for the prép- 
aration of a definite contract between them. On the next day after 
this pencil mémorandum was signed the défendant writes this letter 
to the plaintiff : 

"Deae Sir: There are so many things not covered in the brief mémoran- 
dum of our agreement concerning stock-book, and not settled in our brief 
breakfast conversation Tuesday morning, that 1 think it best to enunaerate 
aome of the points that must be embodied in a more deflnite ôontract." 

And then he enumerates them. From time to time correspondence 
passed between thèse parties. There was a good deal of wrangling 
and complaint, and occasional référence to the contract which was 
to be prepared, — this contract to be written in pen and ink, — and on 
July 22d, several months after, the plaintiff sent out a written con- 
tract to the défendant to be signed. That contract left out ail référ- 
ence to the transfer of the copyright of the book and the plates, and 
simply looked forward from its date, instead of being operative from 
the thirtieth of March. The défendant, not satisfied with it, on Au- 
gust i!d prepared his idea of the contract in writing, and sent it to 
Philadelphia, but neither of them were signed. 

If this was ail, there would be very little doubt that the parties had 
not corne to a definite understanding. What embarrasses the ques- 
tion is the fact that immediately after, or within a short time after, 
the signing of the pencil mémorandum défendant forwarded the plates, 
etc., and received from the plaintiff the notes — the stipulated price. 
Of course, the argument on one side is very fairly and strongly made 
that that shows that the parties understood that this pencil mémo- 
randum was the final agreement between them, that there was a def- 
inite contract, and that ail that was to be done was to reshape it and 
put it in ink. 

On the other hand, the argument is equally forcible and persuasive 
that the parties supposed the main features of the contract had been 
agreed upon between the parties, and that they were forwarding the 
plates, etc., leaving ail détails and unaettled matters to be settled in 
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the written contract; this contract to be written with pen and ink, 
■which by the voice of both parties it was understood should be pre- 
pared. 

Of course my opportunities for examing ail this testimony bave 
not been quite as good as my brother Treat's, who had the benefit 
of the prior arguments and an intermediate examination; but at the 
same time I hâve corne to the same conclusion that he bas, that there 
is not in this testimony that which enables the court to say that the 
parties, in respect to ail the items of the proposed agreement between 
them, ever came to a definite understanding. There were still some 
matters unsettled, — undetermined, — so that a contract, as it was a sin- 
gle contract, and understood to be a single contract, could not be said 
to hâve been finally and definitely consummated. That, of course, 
ends the controversy so far as the plaintiff is concerned. Défend- 
ant bas filed a cross-bill, and, as to that, my attention was not called 
in the argument, yet I will state the conclusion to which we hâve come, 
Judge Tkeat, both in the prior argument and also from this examina- 
tion, It seems to us it would be right that the cross-bill should be 
sustained, so far as the tender is concerned; that is, that upon the 
payment of so much money, and the interest, the plates will be re- 
turned to the défendant; but that, so far as any claim for accounting 
and damages, the course of dealing between the parties bas been 
Buch that equitably the défendant is not entitled to any; so that the 
order will be for the redelivery of the plates, etc., on the payment of 
$4,000, with interest. 

Mr. Breckinridge. I understand the deoree will be — 

The Court, Dismissing the plaintiff's bill, and that the plaintiff 
will return to the défendant the plates and material on payment of 
the $4,000, and interest. 

Mr. Breckinridge. Will your honor allow me to say that Mr. Sy- 
pher, the senior counsel on the part of the plaintiff, is at présent in 
Philadelphia. I would like to hâve his aid before your honor enters 
the decree, and I therefore make the suggestion, if agreeable to the 
other side, that time be given to draw up the proper form of a decree. 

Treat, J. You understand the views of the court. They are simply 
thèse : That there was no assignment. That ends the plaintiff's case. 
As to the cross-bill, you are required to pay back the $4,000, with 
interest; on paying which, the plates, etc., will be returned. 

Mr. Breckinridge. How about the costs ? 

Treat, J. Each party pays his own costs. 
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Bâtes v. Independent Sohool-Disteiot of Eiveeside of Lyon Co.* 
(Circuit Court, N. D. lowa, W. D. October Term, 1885.) 

1. Municipal Bonds— Sohool-Disteict Bond— Récitals— Estoppel — Issue in 

ExOESS OF CONSTITUTIONAL LIMITATION AS TO InDEBTEDNEBS. 

Wliereit is recited in municipal bonds thatthey are issued "inpursvanee of" 
or " in conformity with" Ihe provisions of a given statute, this is an assertion 
that in issuing the bonds tlie provisions of tlie statute liave been foUowed or 
conformed ta; but wheti the récital is only that the bonds are issued "under" 
the provisions of a given statute, this simply asserts that the bonds are subject 
to or controUed by the provisions of the statute naraed ; or, in other words, the 
purchaser is thereby informed where he should look in order to learn what the 
provisions of the statute are which confer and limit the power to issue the 
bonds; and the municipality issuing auch bonds is not estopped from show- 
ing that they are void, because they created an indebtedness in excess of the 
constilutional limitation. 

2. SAMB — BONA PlDE PUItCHASBU — NOTtCB. 

The purchaser of bonds is bound to know the constitutional limit of the in- 
debtedness which the municipal corporation could lawfully incur, and where 
the bonds ofEered for sale to him excecd this limit, he is bound to take notice 
that such bonds couM not be legally issued, no matter what the récitals therein 
may set forth. 

At Law. 

I. N. Kidder and Joy, Wright é Hudson, for plaintiff. 

S. M. Marsh, for défendant. 

Shiras, J. Plaintiff seeks in this action to recover judgment agaînst 
the défendant upon certain interest coupons belonging to two séries 
of bonds issued in June, 1880, and July, 1881, by the défendant cor- 
poration. The first séries, it is claimed, were issued under fhe pow- 
ers granted to independent school-districts by the provisions of sections 
1821 to 1823 of the Code of lowa, and chapter 121 of the Acts of the 
Seventeenth General Assembly. The second séries, it is claimed, were 
issued under the provisions of chapter 132 of the Acts of the Eight- 
eenth General Assembly, for the purpose of taking up and refunding 
bonds of an earlier date, bearing 10 per cent, interest. 

Among other défenses relied upon by the défendant is that the 
bonds thus issued were void, because the indebtedness of the school- 
district, at the time of the issuance of the bonds, was in excess of 5 
per cent, of the assessed value of the taxable property of the district, 
and that, consequently, the création of the debt evideneed by the bonds 
was forbidden by section 3 of article 11 of the constitution of the state 
of lowa, which provides that "no county or other political or munic- 
ipal corporation shall be allowed to become indebted in any manner, 
or for any purpose, to an amount in the aggregate exceediug five per 
centum on the value of the taxable property within such county or 
corporation, to be ascertained by the last state and county tax-lista 
previous to the incurring oï such indebtedness." 

'Eeported by Kobertson Howard, Esq., of the St. Paul bar. 



BATES V. INDEPENDENT 8CH00L-DIST. 193 

The évidence shows that the value of the taxable property withiu 
the limits of the school-district, as shown by the state and coiinty tax- 
lists next preceding the dates of the bonds owned by plaintiff, was, 
for the year 1879, $47,220, and for 1880, |44,571. Under the con- 
stitutional limitation of 5 per cent., therefore, the indebtedness could 
not lawfully exceed 1 2,400, in round numbers. 

The évidence shows, also, that the indebtedness agaijist the dis- 
trict at the dates the bonds sued on were issued, exclusive of thèse 
bonds, was largely in excess of the limit fixed by the constitution. 
The bonds are therefore void, and if the défendant is not estopped 
from setting up this défense against the plaintiff, it is clear that the 
collection thereof cannot be enforced. 

On part of the plaintiff it is claimed that he is an innocent holder 
for value of thèse bonds; that he bought them relying on the verity 
of the récitals contained in the bonds, as he had a right to do; and 
that thèse récitals estop the défendant from now asserting that the 
bonds were issued in violation of the constitutional limitation. 

In the first séries of bonds sued on it is recited therein that the 
bonds are "issued under provisions of sections 1821 to 1823 of the 
Code of lowaof 1873; chapter 121, Laws of the Seventeenth General 
Assembly." The sections of the Code referred to give authority to 
independent school-districts to borrow money for certain purposes, 
and to issue bonds, defining the manner in which the power may be 
exercised, and providing that "no district shall permit a greater out- 
standing indebtedness than an amount equal to 5 per centum of the 
last assessed value of the property of the district," 

The plaintiff claims that the récital in the bonds that the same 
were "issued under the provisions" of thèse sections is in effect a ré- 
cital that ithe indebtedness of the district did not exceed the constitu- 
tional limitation, and that the plaintiff could rely thereon in making 
the purchase, and thereby estop the défendant from showing that in 
fact the indebtedness of the district largely exceeded the constitutional 
limit. 

Gounsel for plaintiff cite the long list of cases decided by the su- 
prême court of the United States, beginning with Commissioners of 
Knox Co. V. Aspimvall, 21 How. 539, whereinit hasbeen in substance 
held "that if an élection or other fact is required to authorize the is- 
sue of the bonds of a municipal corporation, and if the resuit of that 
élection, or the existence of that fact, is by law to be ascertained and 
declared by any judge, officer, or tribunal, and that judge, ofScer, or 
tribunal, on behalf of the corporation, exécutes or issues the bonds, 
with a récital that the élection bas been held, or that the fact exists or 
has taken place, this will be sufScient évidence of the fact to ail bona 
Jide holders of the bonds." Kenicott v. Supervisors, 16 Wall. 452. 

Eelying upon the doctrine of thèse cases, counsel for plaintiff claims 
that the récitals in the bonds in question are sufficient to estop the 
v.25F,no.4— 13 
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défendant in the présent action. This présents two questions for dé- 
termination : First. What is the true meaning of the récitals in the 
bonds ? Second. Can the récitals, even if olear and spécifie, estop the 
défendant from showing what the assessed value of the taxable prop- 
erty of the district was when thèse bonds were issued ? To estop a 
party from showing what the truth is in a given case, the statement 
or récital relied on as working an estoppel should be clear and un- 
ambiguous ; or, in the language of the suprême court of the United 
States in School-district v. Stone, 106 U. S. 183; S. G. 1 Sup. Ct. 
Eep. 84. 

"Where the holder relies for protection upon mère récitals, they sliould, at 
leiist, be clear and unambiguous, in order to estop a municipal corporation, 
in whose name such bonds hâve been made, from showing that they were is- 
sued in violation or without authority of law. " 

Where the bonds hâve recited that they were issued "in pursuance 
of," or "in conformity with," or "by virtue of," or "by authority of, " a 
given statute, it bas been ruled that thereby a compliance with the 
provisions of the statute would be inferred in favor of a bona fide 
holder ; but, as is stated in School-district v. Stone, supra, "in ail such 
cases, as a careful examination will show, the récitals fairly imported 
a compliance in ail substantial respects with the statute giving au- 
thority to issue the bonds." 

The récital relied upon in the présent case is that the bonds were 
issued "under provisions of sections 1821, 1822, and 1823, of the 
Code," etc. Does the word "under" mean the same as the phrases 
"in pursuance of," "in conformity with," "by virtue of," or "by author- 
ity of ?" Thèse ail fairly imply a compliance with the provisions of 
the statute, because it cannot be justly said that bonds issued in vio- 
lation of a statute are issued "in pursuance of, " or "in conformity 
with," or "by virtue of," or "by authority of," the statute thus vio- 
lated. The word "under," however, has a différent signification. 
Primarily it is the corrélative of "over" or "above," and signifies being 
in a lower condition or position ; and, secondarily, it indicates a relation 
of subjection or subordination to some superiorpower,higher author- 
ity, or controlling f act. Thus, when it is said that the citizens of a given 
state are living under the constitution and laws of the state, it is not 
asserted that ail such citizens are living in conformity with such con- 
stitution and laws, but only that they are subject to such constitution 
and laws. They may live under them and conform thereto, or may 
live under and violate them. When it is asserted that certain bonds 
are issued in pursuance of, or in conformity with, the provisions of a 
given statute, this is an assertion that in issuing the bonds the pro- 
visions of the statute hâve been followed or conformed to ; but when 
the récital is only that the bonds are issued under the provisions of a 
given statute, this simply asserts that tha bonds are subject to or 
controUed bythe provisions of the statute named; or, in other words, 
the purchaser is thereby informed where he should look in order to 
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learn what the provisions of the statute are which confer and limit 
the power to issue the bonds. 

An examination of the statutes of lowa shows that the Twelfth.Four- 
teenth, Fifteenth, Sixteenth, Seventeenth, and Eighteenth gênerai as- 
semblies had each passed acts providing for the issuing of bonds by 
school-districts, or amending the statutes already passed, so that when 
the bonds in question were issued a good reuson existed why it should 
be stated under which act the rigbt to issue the bonds was claimed. 
Thus part of the bonds recite that they were issued under certain 
sections of the Code, and others recite that they were issued under 
the provisions of chapter 133 of the Acts of the Eighteenth General 
Assembly. In order that intending purchasers might be advised as 
to the pi:ovisions of law controUing the issuance of the several séries 
of bonds, the officers of the district recite where such provisions may 
be found, but the récital does not fairly assert that the provisions of 
the statute bave been complied with. If it is urged that such a con- 
struction of the récitals, though justified by the literal meaning of 
the words employed, is too strict, and not in accordance with the prob- 
able intent of the officers executing the bonds, and should not, there- 
fore, be adopted, the answer is found in the language of the suprême 
court in School-district y. Stone, supra, wherein it is said : 

"This construction of the words employed in the bonds is charaeterized 
by counsel for the défendant in error as too narrow and technical. It may be 
a strict construction, and such, it aeems to the court, ought to be the rule 
when it is proposed by mère récitals upon the part of the officers of a munici- 
pal corporation to exclude inquiry as to whether bonds issued in its name 
were made in violation of the constitution and of the statute, of the provis- 
ions of which ail must take notice." 

The conclusion reached upon this question is, that in none of the 
bonds owned by plaintiff to which the coupons sued on are attached 
is there any récital touehing the amount of the indebtedness owing 
by the school-district when thèse bonds were issued, and consequently 
the défendant is not estopped from showing that the bonds are void 
by reason of the fact that when they were issued the indebtedness 
of the district was then in excess of the constitutional limit. Grant- 
ing, however, that the récital in the bonds is in effect a statement 
that the bonds were issued in conformity with the provisions of the 
statute and of the constitution, the question would then arise whether 
such récital would estop the défendant from showing that the bonds 
created an indebtedness in excess of the constitutional limitation, 
and are therefore void. In the case of Buchanan v. Litchfield, 102 
U. S. 27S, the suprême court passed upon a similar question arising 
under the constitution of the state of Illinois, which contains a pro- 
vision identical with that found in the constitution of lowa. The 
court beld that, in determining the amount of the indebtedness which 
could be lawfully incurred, référence must be had to the source of 
information expressly named in the constitutional limitation, to-wit, 
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the last assessment for county and state taxes; or, to quote the exact 
language of the décision : 

"In determining whether the constitutional linait of indefttedness lias been 
exceeded by a municipal corporation, an inquiry would alvvays be necessary 
as to tlie amount et taxable property within its boundaries. Such inquiry 
would be solved, not by information derived from individual ofHcers of the 
munieipality, but only in the mode prescribed in the constitution; that is, 
by référence to the last assessment for state and county taxes for the year 
preceding the issuing of the bonds. ïhe purchaser of the bonds was cer- 
tainly bound to take notice, not only of the constitutional limitation upon 
municipal indebtedness, but of such facts as the authorized offlcial assess- 
ments disclose concernilig the vaiuation of taxable property within the city 
for the year 1873." 

When, therefore, the bonds in question in this action were ofïered 
for sale, the purchaser was bound to know that the constitution of the 
state limited the amount of indebtedness that could be legally in- 
curred by the school-district issuing the bonds to 5 per cent, of the as- 
sessed value of the taxable property lying and being within the lim- 
its of the district, as shown by the last assessment thereof for state 
and county purposes; and he was further bound to know what such 
assessment in fact amounted to, the constitution pointing out to him 
the source from which he was bound to acquire the information, to- 
wit, the officiai assessment. The purchaser, therefore, knew, or was 
bound to know, that the school-district could not lawfuUy incur an 
indebtedness exceeding in round numbers $2,400. Had the amount 
of bonds ofïered to and purchased by the plaintiffor his vendor been 
below this limit, then it might be that, under the doctrines announced 
\n Buchanan v. Litchfield, and other cases therein eited, the purchaser 
might hâve relied upon the récitals of the bond, if any such existed 
therein, as showing that the indebtedness did not exceed the constitu- 
tional limit, and was therefore valid; but that question does not arise 
under the facts of this case. The évidence shows that the plaintiiï 
procured thèse bonds from one D. B. Knight. The latter testiiies that 
hebought the bonds ofoneCarpenter; thathefirst bought threeorfour 
thousand dollars' worth, and then finding that more could be pur- 
chased, he caused an examination to be made into the condition of 
aflfairs, found that the district owed about $24,000; that the récitals 
in the bonds were ail right, and then purchased the remainder of the 
bonds, swelling the aggregate up to 13 bonds of $1,000 each, 9 for $500 
each, and 3 for $200 each. 

Under thèse circumstances, no matter what the récitals were in the 
bonds, he knew that the indebtedness of the district largely exceeded 
the amount which the district could lawfully incur, and he was not, 
therefore, an innocent purchaser. The same is true of the plaintiiï, 
and therefore, upon this ground, the défendant is not estopped from 
proving the fact that the bonds held by plaintiff are void by reason 
of being in excess of the constitutional limitation. In other words, 
the plaintiiï and his vendor, Knight, were bound to know the limit of 
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the indebtedness which the school-district could lawfuUy incur, and, 
as the bonds offered for sale to them exceeded this limit, they then 
knew, or were bound to know, no matter what the récitals in the bonds 
setforth, that the school-district could not legally issue thèse bonds. 
Judgment must therefore be entered for défendant. 



Knapp V. Geeson. 

{Circuit Court, S. D. New York. Octolier 19, 1885.) 

Attachmknt — Défendant not Non-Kesidpjnt. 

G., from 1860 to April, 1885, had a place of business in New York city, and 
only rcsided in Paris during a portion of that time for tlie purpose of purclias- 
ing goods for liis JMew York liouse. In tlie fall of 1884 lu; announced his in- 
tention to liis friends of removiiig to Kew York, sliipped a large part of his 
fiirniture from Paris to New York, and uotifled his laiidiord in Paris that he 
would not need his apartments there after the spring of 1885. On Mardi 17, 
1885, he arrived with his family and occupied rooms at a hôtel in New York 
until May 25, 1885, from which date he Uved with his wife and child at a house 
on Bast Eighty-sixth street, New York cit}^, declaring his intention to make 
New York liis permanent résidence. Ueld, that G. was not a non-resident, 
and that an attachmcnt issued on that ground sliould be vacated. 

Motion to Vacate Attachmeut. 

I. Albert Englehart and A. J. Dittenlioefer, for the motion. 

Franklin Bien, opposed. 

CoxE, J. This is a motion to vacate an attaehment granted on 
the twenty-second day of April, 1885, by the city court of New York, 
upon the ground that the défendant was a non-resident. The sole 
question now to be determined is whether upon that day he was a 
résident of the city of New York. The défendant présents positive 
testimony that he is an American citizen; that from 1860 to April, 
1885, he had a place of business in the city of New York, and though 
for many years prior to the latter date he had resided in Paris, it was 
only for the purpose of purchasing goods for his New York house. 
In the fall of 1884 he announced to a number of his acquaintances 
in New York his purpose to remove there the following spring. In 
pursuance of this design he shipped a large portion of his furniture 
from Paris to New York, and notified his landlord in the former city 
that he would not require his apartments there after the spring of 
1885. On the seventeenth day of March, 1885, he arrived frohi 
Europe with his family and occupied rooms at the Hôtel Eoyal, on 
Fortieth street, until he could procure a suitable house. Since the 
twenty-fifth of May, 1885, he bas lived with his wife and child at the 
house No. i, East Eighty-sixth street, in the city of New York. He 
also déclares that since the fall of 1884: he intended, and now intends, 
to make that city his permanent résidence. 
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This testimony is supplètaénted, upon the question of intent, by 
the affidavits of several respectable mercbants of New York city, -who 
affirm that the défendant told them in the fall of 1884 that it was his 
purpose to remove there the ensuing spring and réside there perma- 
nently. Thèse statements are uncontradicted. Opposed to them the 
plaintiff présents a number of facts and circumstances which, alone 
and unexplained, might lead to presumptions in support of the theory 
upon which the attachment is based. But spéculation and conjecture 
should never be permitted to take the place of évidence. An infer- 
ence, though plausible, must give way when confronted with direct 
and positive proof. At the time the attachment was granted the de- 
fendant and his family had been for over five weeks in the city of 
New York. He had no other domicile. He had given up his home 
in Paris. It would require an ingenuity of more than ordinary ca- 
pacity to discover for the défendant a résidence other than New York 
city on the twenty-second day of April, 1885. 

The circumstances disclosed by the papers naturally incline the 
court to sustain the attachment, but with the weight of évidence so 
overwhelmingiy in his favor there can be no doubt as to the right of 
the défendant to hâve it vacated. The motion is granted. 



G-bain-Drill Manuf'o Co. v. Eeinstedlbe.* 
(Circuit Court, E. D. Missouri. Beptember 28, 1885.) 

Patents— Pbaoticb— Holding Case Open fob Décision upon Appbal Takbn 
IN Anotheb Suit. 

Where two suits were brought for the infringement of a patent, ia différent 
circuits, — one against the manufacturer of the iufringing device, and the other 
against a dealer, — and the former was decided in the defendant's favor, and the 
latter thereafter, after remaining pending over four yeara, was heard, and was 
submitted upon the same évidence taken in the other case, and the complain- 
ant asked that the case raight be allowed to remain open until an appeal from 
the decree in the suit against the mauufacturer could be heard and determined, 
held, that there being no spécial reasons for granting tlie request, the case 
could not be kept standing open any longer, and that the bill should be dis- 
missed. 

In Equity. 

The défense in thia case was substantially the same as in the In- 
diana case referred to below, and the same évidence was introduced 
in both cases. 

Wood é Boyd, for complainant. 

Steih & Peck, for défendant. 

Brbwbb, J",, (orally.) The bill in this case will be dismissed. It 
is an action against a dealer for infringement. The action has been 

•Eeported by Benj. P. Kex, Esq., of the St. Louia bar. 
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pending in this court more than four years. In an action brought 
in the circuit court of Indiana against the manufacturer, a decree bas 
been entered in favor of the défendant dismissing the bill.* The only 
application hère is that this case shall stand open until an appeal 
from that decree shall be heard and determined in the suprême court. 
No spécial reasons are ehown, and under such circumstances this 
court ought not to keep this case standing against the défendant for 
possibly three or four years. The bill will be dismissed. 

«Grain Drill Manufrs Co. v. Eude, 23 Fed. Eep. 348. 



NOEEINGTON V. MeRCHANTS' NaT. BaNK. 

[Oireuit Court, D. Bhode lâand. Beptember 29, 1885.) 

Patents fok Inventions— Novbi,tt — Inpringkmbnt— Pockbt Cheoe-Booe. 

Letters patent No. 203,365, granted to Henry H. Norrington, May 7, 1878, for 
an improved pocket bank check-book, held valid, and iufringed by défendant. 

In Equity, 

Benj. F. Thurston and Wilmarth H. Thuraton, for complaînant'. 

Frost é Coe, for défendant. 

CoLT, J. This bill in equity is brought for allegedinfringement of 
letters patent granted to the complainant, dated May 7, 1878, and 
numbered 203,365, for improvement in bank check-books. The in- 
vention is adapted especially to pocket check-books. In a check-book 
it is necessary that there should be some provision for keeping a rec- 
ord of the checks drawn, of the amounts deposited, and the balance on 
deposit, in order that the user may always bave at hand a f uU and 
accurate aceount of his transactions with the bank. A pocket check- 
book commonly contains but one checkto a page. Pormerly the rec- 
ord of checks and deposits was usually made by constructing each check 
■with a stub at its rear end, from whicb stub the check was torn when 
used. The first improvement to which we are referred appears in the 
Waring patent. In the Waring check-book two checks are folded over 
upon each stub-sheet, which is of the same size as the checks. Upon 
one side of the stub-sheet is kept a record of the two checks drawn, 
and upon the other side an aceount of the deposits made and balance 
in the bank. A disadvantage attending the use of the Waring book 
arises from the fact that the two checks being folded down upon the 
stub-sheet renders it necessary, in order to obtain access to one side 
of such stub-sheet at any time before both checks hâve been torn out, 
to fold out the superimposed check or checks, and afterwards to fold 
the same back into place. It seems also that the book, owing to its 
construction, is quite expensive. The next improvement in this class 
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of check-books is contained in the Johnson patent. In the Johnson book 
the unfolding and refolding of the checks is avoided. The checks are 
not secured to and folded over upoh the stub-sheets, but both the stub- 
sheets and the check-blanks are bound together at their enda, the whole 
being arranged BO that two check-blanks are interposed between each 
j.-air of stub-checks., Both Waring and Johnson employ a stub-blank 
substantially like that of an ordinary check-book, and the stub-sheet 
employed is adapted to be used on both sides in order to keep a full 
record of ail transactions with the bank. In the compiainant's pat- 
ent we find employed a record sheet, adapted to keep on one side a 
complète, compact, and continuons record of ail transactions with the 
buik, and so arranged, in référence to the check-blanks to be used 
therewith, that the condensed record, shall always be in sight when 
each check is filled. The claim of the patent is as follows : 

"A check, draft, or other book of sirailar charucter, made without stubs or 
stub-blanks, and consisting of a leaf inarked or printed on one side to form a 
blank, for keeping a compact, coiitinuous record of the business to which the 
book relates, folio wed by a séries of leaves of blank checks for use in connec- 
tion with it, as shown and described; the whole arranged and bound, as shown 
and set forth, so that the index or condensed record, when the book is open, 
shall be opposite the check to be filled, as specifled." 

Upon inspection it is clear that neither the ordinary check-book nor 
the improvements of Waring and Johnson contain the spécial features 
found in the Norrington patent. The defendant's check-book con- 
sists of a cover with pockets. Within this cover a pad of check- 
blanks is secured by inserting a paste-board lip attached thereto into 
one of the pockets of the cover, and opposite to thèse check-blanks 
are secured the requisite number of record sheets by inserting a sim- 
ilar paste-board lip, to which they are attached, into the opposite 
pocket. It is obvious that this book is made without stub or stub- 
blanks; that it bas in place thereof a record sheet for keeping a com- 
pact, continuons record of the business with the bank; that it has a 
séries of blank checks for use in connection with sueh record sheet; 
and that the record sheet and checks are arranged so that the record, 
when the book is open, is opposite the check to be filled. The fact 
that in the defendant's check-book the record sheets are not inter- 
posed between séries of check-leaves, but bound together separately, 
and that the record-leaves and check-blanks are not permauently 
bound together, will not relieve the défendant from the charge of in- 
fringement. Thèse are unimportant différences in construction. In 
defendant's check-book we find a record sheet like the Norrington 
patent, and a séries of blank checks for use in connection therewith. 
By the language of the claim the record-leaves and blank checks are 
arranged and bound so that the index or condensed record, when the 
book is open, shall be opposite the check to be filled. This we also 
find in defendant's book. The manner of binding is immaterial. 
There is nothing in the spécification or claim which limits the Nor- 
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rington bock to any particular form of binding, and the défendant 
cannot escape the charge of infringement by holding together the 
record-leaves and blanks checks by other well-known means. 
A decree must be entered for the complainant. 



±'AY and others v. Allen. 

(Circuit Court, N. V. New York. October 15, 1885.) 

Patents for Inventions — Infringement — Doane and Bugbee Patent. 
On rehearing, former opinion, 24 Fed. Rep. 804, adhered to. 

In Equity. 

Parkinson dt Parkinson, for plaintiff. 

Diiell é Hey, for défendant. 
■ Blatchford, Justice. I bave considered the argument made in 
support of the pétition for a rehearing in this case in respect to the 
Doane and Bugbee patent, (24 Fed. Eep. 804,) and the resuit is that 
I am confirmed in the conclusions at which I arrived; and a decree 
will be enteied iu conf ormity with those conclusions. 



FiSHER and others v. Consolidated Amador Mine, Etc. 

(Circuit Court, D. Oalifornia. September 7, 1885.) 

Patents for Invention — Action at Law pob Infringement— Priou StriT in 
Equity. 

An answer in an action at law by a patentée to recover damages for the use 
of a patented article that sets up that the article used was purchased by the 
défendant from a manufacturer, against wliom phiintifE had obtained a decree 
in equity for an accounting, does not state a défense unless it also avers that 
the accounting included the article in question, and that the decree has been 
satislied by paymcnt or otherwise. 

Demurrer to Spécial Answer. 

Langhorne é Miller an(jl W, H. H. Hart, for plaintiff. 

J. A. McKenna, for défendant. 

Sawïer, J. This is a demurrer to a spécial answer. The action 
is brought to recover damages for the unlawful use of certain hy- 
draulic machines, which are alleged to infringe upon reissued letters 
patent No. 8,876, owned by plaintiffs. The answer sets up that the 
same plaintiffs had previously brought suit in equity against one Hos- 
kins, to recover the profits resulting from an infringement of the pat- 
ent by Hoskins in manufacturing and selling machines oonstructed 
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accordiiig to the spécifications of the patent; that a decree had been 
rendered in that case in favor of plaintiffs, and against Hoskius, and, 
upon an accounting had, the sum of $16,465.33 had been awarded 
to plaintiffs as the profits realized by Hoskins from manufacturing 
and selling said machines. "The answer further allèges that the par- 
ticular machines used by the défendant, and for the use of which the 
présent action is brought, were purchased by défendant from Hos- 
kins, and that the profits of their manufacture and sale had been in- 
cluded in the decree against Hoskins, and that, therefore, the plain- 
tiffs had received satisfaction for the said machines, and défendant 
was not liable to plaintiffs for using the same. But the answer no- 
where allèges that the Hoskins decree has ever been satisfied by pay- 
ment or otherwise. In order to be a défense it must allège that said 
decree has been paid, or otherwise satisfied, as well as that the ac- 
counting against Hoskins included the machines in question. In the 
absence of such allégation the answer does not state a défense. Gil- 
bert é B. Manuf'g Co. v. Bussing, 1 Ban. & A. 621; Birdsell v. Shal- 
iol, 112 U. S. 485; S. G. 5 Sup. Ct. Eep. 244; Steam Stone-cutter 
Co. V. Sheldons, 21 Fed. Eep. 875; Walk. Pat. § 314. It follows, 
therefore, that thedemurrer must be sustained; and it ia so ordered. 
If the défendant desires, it can hâve time to amend, though I can- 
not see that it can properly amend unless it can truthfully state that 
the decree has been satisfied, and I hâve good reason to kuow that it 
has not beeu satisfied. 



Thb Maggie p. 

CiTT OF St. Louis v. The Maggie P.* 

{Circuit Court, E. D. Missouri. September 22, 1885.) 

1. McNiCTPAii Corporations — Duty as to Wbecks in Harbob. 

It is not a part of the public duty of a city to ptimp out and raise boats whîoh 
sink at ils levée, even where its charter gives it control of its levée and harbor, 
and makea it its duty to keep its wharf and the river along the shore free from 
wrecks and other improper obstacles. 

2. Samk — Contracts to Peiîporm Privatk SERVrCK. 

Where public duty does iiot interféré with private service, a city may make 
a valid contract to use its inatramcntalities and employ its employés in the lat- 
ter ; and in case of a breach by it of such a contract it becomes liable like a 
private contractor. 

3. SAMK— ESTOPPBL. 

Where a city has been in the habit of making contracts for the use of certain 
of its instrunjetttalitius, and the employment of the employés conneoted there- 
with, through offlcers in charge thereof, and of receiving compensation for the 
performance of such contracts, it will be estopped, in case of a breach by it of 

1 Reported by Bénj. P. Eex, E^q., of the St. Louis bar. 
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such a coiitract ontcred into on ita behalf by such ofBcers, from claiming that 
the offlcers acted without authority. 
i. Pkaotick — Appeai^s in Admiualty — DouBTFCL Questions 01" Fact. 

Where, in admiralty cases appealed to this court, no question of law is in- 
volved, tlie decree below will not be disturbed, unless clearly oontrary to the 
évidence. 
6. Samb— Paiîtt not Appbalinq. 

A. party wbo does not appeal from a decree cannol question its correctness. 

In Admiralty. 

Leverett H. Bell, for libelant. 

Ckester H. Krum, for claimant. 

Brewee, J., (orally.) Before calling the equity docket this morning 
I will dispose of the case of City oj St. Louis against The Steamer Mag- 
gie P., which was argued and submitted at the spring term. The im- 
portant faots are briefly thèse : In the forepart of February, 1884, 
the steamer Maggie P. was lying at the levée in this city, just below 
the bridge. At the breaking up of the ice the boat was crowded up 
against some débris or refuse that had been thrown on the levée and 
frozen there, and was injured so that she partially fiUed with water 
and sunk. On February 4th some negotiations, alleged on the one 
side to hâve terminated in a contract, but denied on the other, were 
entered into between the master of the boat and the assistant harbor- 
master for immediately pumping the water out of the steamer and 
raising her at that time, February 4th. Nothing, however, was then 
done, and the river rising, the water overflowed and âlled the huU of 
the boat, and she remained there until the twenty-third of February, 
when again negotiations were entered into, and finally the harbor- 
boat came and pumped the water out, and the steamer was raised 
and towed to the dock for repaira. Thereupon the city filed a libel 
for thèse services. The claimant filed a oross-libel, claiming that on 
the fourth of February a contract was entered into, as above stated, 
which the city failed to perform, and in conséquence of which dam- 
ages resulted. 

On the trial of the cause in the district court the court found that 
there was such contract made, and awarded damages to the claimant 
in the sum of twenty-three hundred and odd dollars. The city ap- 
pealed to the circuit court, and the appeal was argued last spring. 
In the mean time some additional testimony was taken. When the 
case was first argued before me the question arose in my mind as to 
whether the city could make, as a municipality, a valid contract for 
doing the work of pumping water out of the steamer and raising her, 
— a contract entitling the city to compensation for performance, and 
exposing to liability for non-performance; whether that was not a 
matter outside the scope of municipal powers ; and I requested ooun- 
sel to furnish briefs upon that question, which they hâve done. I 
hâve given the matter a good deal of thought and study during the 
summer, and after some wavering hâve reached this conclusion : The 
principle applicable to such cases, I think, is clear, and the only diffi- 
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oulty has been in its application to the case at bar. I suppose a city 
can make no con tract for the discharge of a purely public duty; such 
a contract as in case of performance it can enforce compensation for, 
or for non-performance expose itself to liability. It cannot use pub- 
lic funds in any such direction. A city cannot contract with me to 
put ont afire in my building, and then exact a compensation from me 
for the extinguishing of that fire, nor thus expose itself to liability if 
it failed to put out that fire. It is discharging a purely public duty. 
At the same time, wben it has in its possession instrumentalities, and 
hires employés for the purpose of discharging some public duty, Isee 
no reason why, wben the exigencies of public duties do not require the 
use of those instrumentalities and employés, it may not make a valid 
contract to use them in some private service. Thus, take the fire de- 
partment. The city, having its engines and firemen, might make a 
valid contract with me to pump water out of a cellar, and compel me 
to pay for this service. The contract is binding on the one side as 
well as on the other, and there would be a liability on its part for 
non -performance, except so far as performance was interfered with 
by the exigencies of public duty, as by the sudden occurrence of a 
fire. Take the public school System. The city builds its public-school 
buildings, employs its teaehers, paying therefor by means of taxa- 
tion. Now, I see no reason why the city might not say to one living 
outside the city, "You may send your children to one of thèse schools 
for a stipulated sum." In respect to such a matter the city would be 
keeping a private school, as it were, — rendering private service, — en- 
titled to ail the benefits and subject to ail liabilities of a private con- 
tract. And, generally speaking, wben public duty does not interfère 
with private service a city may make a valid contract for the use of 
its instrumentalities in the latter. 

Now, what power has the city given it in respect to this harbor 
and levée? The fourth subdivision of section 26 of article 3 of the 
seheme and charter gives to the city power 'fto construct ail needful 
improvements in the harbor; to control, guide, or defiect the currents 
of the river; to erect, repair, and regulate public wharves and docks; 
to regulate marine railways; to regulate and license ail ferries and 
tow-boats, towing boats or other water-craft into or out of or within 
the harbor; to sell ferry privilèges within the city limits, and to estab- 
lish ferry rates; to create the office of port-wardens, and define their 
duties; to regulate the stationing, anchoring, and mooring of vessels 
and wharf-boats within the city; to charge and coUect wharfage and 
tonnage dues, levée rates, and wharfage on fire-wood," etc. Section 
38 of article 4 provides for a harbor and wharf commissioner, who 
"shall hâve under bis spécial charge the construction and repairs of 
dikes, wharf, and levée, and shall be specially charged with the exécu- 
tion of ail ordinances of the city whieh relate to dikes, wharf, and levée, 
steam-boats, and ail other boats, vessels, and rafts." And article 
9 créâtes a department of the city govornment, called the "Harbor & 
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Wharf Department," under the jurisdiction and control of the harbor 
and wharf commissioner. Section 5 pro vides : "It shali be the duty 
of the harbor and wharf commissioner, and he is hereby empowered, 
to direct the landing and stationing of ail boats, vessels, or rafts ar- 
riving at any point within the limita of the city, and to direct the dis- 
charge and removal of their cargoes; to superintend the disposition 
of freight, merchandise, and materials for repairs on the river bank; 
to keep the wharf and the river along the shore free from wrecks and 
other improper obstructions; and, generally, to exercise such super- 
vision and control over the wharf and harbor, and to perform such 
other duties, as may be provided by ordinance." Section 7 provides : 
"AU moneys coUected from harbor tax, wharf âge dues, or other 
sources, relating to harbor, as well as ail forfeitures, fines, and penal- 
ties imposed for violation of ordinances duly enacted relating to har- 
bor and wharf, shall be eredited to the account of harbor fuud." 

Thus, as you see, by thèse provisions large and gênerai powers are 
given to the city in control of the harbor and the levées; and while 
thèse contemplate public use, yet they also carry with themthe idea 
that the city has property rights in the levées, and is to manage them 
and the harbor with some view to gain. Then, in section 15, art. 8, 
c. 32, of the ordinances printed in the revised ordinances of the city, 
it is provided that for the purpose of operating the harbor-boat, clean- 
ing the levée, and removing wrecks and obstructions from the har- 
bor, certain officers may be appointed, one of whom is the assistant 
harbor-master. In other words, the city is given gênerai control of 
the levée and the harbor, and the spécial duties of the harbor-boat 
are the cleaning of the levée, and removing wrecks and obstructions 
from the harbor. Also, it appears from the testimony that it acted 
at times in aid of the police department. 

Now, pumping water out of a sunken boat and raising it is a mat- 
ter of principally private interest to the owner of the boat. It can- 
not be said to be of a public nature. Of course the removal of the 
boat, if it is a wreck, is a matter in which the public is interested, 
that the harbor may be kept clearfor other boats; but so far as the 
mère lifting of that boat out of the water by pumping the water out 
of the hold, that is a matter which specially interests and affects the 
owner of the boat. Such a contract as that, it seems to me, is one 
for private service, although I confess that, incidentally, it does affect 
the public, in that it opérâtes to keep the harbor clear. It is also 
true that there is no authority in any ordinance — at least, none that 
has been cited — specifically empowering any officer of the city to con- 
tract for doing this kind of service. But I do not think that is very 
material, because the testimony shows that the city, through its offi- 
cers, has been in the habit of making thèse contracts and receiving 
compensation therefor ; and having made that a business, so to speak, 
having received gain from such contracts, it does not lie in its mouth 
to say now that there was no officer authorized by ordinance to make 
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this kind of contract. It has been doing the work and making money 
out of it, and if it has now made an unfortunate contract it caunot 
say, "Nobody was authorized." So, as I said, after a good deal of 
study, and some hésitation, it seems to me if there was a contract 
made in this case, that it was binding on the eity, and non-perform- 
ance exposed the city to liability. 

That compels an examination of the évidence. The testimony of 
the master of the beat is clear and positive as to the circumstances 
which took place when he ipterviewed the assistant harbor-master. 
It is true that the testimony of the assistant harbor-master and some 
other testimony leaves in my mind a doubt as to whether both parties 
at the time understood that a definite contract as to the work to be 
done, and the time at which it was to be done, was entered into. I 
do not see that the additional testimony taken since the trial before 
the district court throwsany spécial light upon this question. While 
it is true that this case, by appeal, cornes to the circuit court for an ex- 
amination of the évidence, yet it is also true that there is in such a pro- 
ceeding something of the nature of error and review, and the princi- 
ple applies that the judgment of a compétent tribunal upon questions 
of fact is not to be disturbed upon uncertainty and doubt. 

The authorities are gathered hère in Desty on Fédéral Practice, 
in référence to the rule governing circuit courts on appeals in admi- 
ralty cases. "If a court cannot détermine on which side the évidence 
preponderates, it will affirm the decree of the district court;" citing 
The Sampson, 4 Blatchf. 28; The Florida, Id. é70; The Smswick, 
6 Blatchf. 280; The Heroine, 6 Blatchf. 188; Davison v. Sealskins, 
2 Paine, 324. "And where no question of law is involved in the 
decree of the court below, the decree will not be disturbed unless it 
is clearly contrary to the évidence." The Grafton, 1 Blatchf. 173; 
Baker v. Smith, Holmes, 83 ; The Potomac, 18 How. Pr. 185. 

Following that principle, whatever doubt exists in my mind as to 
whether there was a contract — a definite mutual understanding — by 
the parties at the time, I think that, in view of the positive, distinct, 
and direct testimony of the master, it cannot be said that the decree 
of the district court was clearly against the évidence. 

On the other hand, the claimant insists that the damages awarded 
in the district court were insufificient, and asks this court to increase 
them several hundred dollars. For two reasons I think they should 
not be increased : First. The claimant took no appeal, and a party 
who does not appeal from a decree cannot question its correctness. 
The Alonzo, 2 Gliff. 548; Allen v. Hitch, 2 Curt. 147; The Boston, 
1 Sum. 328. Second. If an appeal had been taken by claimant, and 
the case stood before me as an original case, and without any pre- 
vious judgment, my doubt would be, not whether damages as hère 
awarded were large enough, but whether such sum was not too large. 

The decree of the district court will therefore be affirmed, and judg- 
ment entered for the amount, with interest. 
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The Young Ameeica.' 

{Vistrtct Court, E. D. New York. July 7, 1885.) 

Tuo AND Tow— Appkoaching Sqttall — Negligbncb m not Anchoring. 

A tug which had aasumed command of a bark on commencing to tow her, 
wiih the responsibility of determining when to proceed and when to anchor, 
was held negligeot in net anchoring the bark in time, in tho face of an ap- 
proaching squall, which 11 was évident would be severe, and liable for damage 
caused the bark by coming in contact witli other vesaels during tUe sq.uall, be- 
fore she waa able to reacli lier destination. 

In Admiralty. 

Butler, Stillman d Huhhard, for libelant. 

Beehe é Wilcox, for claimant. 

Benedict, J. The tug in this instance assumed the command of 
the bark upon commencing to tow her, and with the responsibility of 
determining when to proceed and when to anchor. The fouhng of 
the bark in the heavy squall that struck the tug and her tow before 
she was able to reach her destination at Brie basin cannot be attrib- 
uted to any négligence on the part of the tug in the management of 
the tow during the squall. Her négligence, if there was any, con- 
sisted in omitting to anchor the bark before she was struck by the 
squall. It seems to me évident that, under the circumstances, pru- 
dence required the tug to bring the bark to anchor, and pot to at- 
tempt to get the bark into Erie basin in the face of the approaching 
squall. The case, then, turns upon the question whether the tug had 
sufficient notice of the coming of the squall to enable her to anchor 
the bark before the storm reached her. Upon this point my conclu- 
sion is adverse to the tug. 1 am of the opinion that the squall was 
seen to be coming, and that it was évident that it would be severe. 
Two courses were open to the tug : to anchor in time, or to keep on 
and attempt to reach the basin before the storm. She chose the lat- 
ter course. Unfortunately, the storm came faster than the tug had 
calculated, and caught her before she could gain the protection of 
the basin, and her tow was in conséquence damaged by coming in 
contact with other vessels. The conséquences of this error of judg- 
ment in the tug cannot be cast upon the bark, but must be borne by 
the tug, because she, without necessity, assumed the risk. In the 
face of an approaching squall she endeavored to reach the Erie basin, 
when she could easily hâve anchored the bark. For this culpable 
error of judgment she must be held responsible for the damage sus- 
tained by the bark while in her charge. 

*Eeported by E. D. & Wyllys Benedict, of the New York bar. 
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The Niagaea Codhty.' 

(Diairict Court, E. 1). Nea York. July 13, 1885.) 

Collision— EviDBNCR—LiGHTS— Négligent Lookout. 

Held, on the évidence, that the cause of the collision which gave rise to this 
action was the failure of the steersman of the N. to see the colored lighta of 
the W., and uot any faulty location of the lights. 

In Admiralty. 

Goodrich, Deady é Platt, for libelants. 

Carpenter é Mosher, for claimants. 

Benedict, J. The cause of the collision in question was the fail- 
ure of the man steering the Niagara County to see the colored lights 
which the Wilmot is proved to hâve carried, The excuse for the 
omission to see the colored lights of the Wilmot is that they were so 
placed on the cabin of the boat witb référence to the lights carried 
on the bow of the boat that the bow lights rendered the colored lights 
invisible to the steersman of the Niagara County. The décisive ques- 
tion, therefore, is not as to the présence of colored lights on the Wil- 
mot, but as to the location of such lights. Upon this question the 
weight of the évidence appears to be in favor of the libelants' state- 
ment that the lights were set upon standards that had just been con- 
structed for that purpose at Port Jackson, and so located that they 
were not rendered invisible by the bow lights, but were visible to an 
approaching vessel. The real cause of the collision, no doubt, was 
the inattention of the steersman of the Niagara County, who was the 
only person on the deck of that vessel when the colored lights of the 
Wilmot became visible. 

There must be a decree for the libelants, with an order of référence. 

'Keported by E. D. & Wyllys Benediot, of the New York bar, 
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National Bank op Jeffeeson v. Fore and others. 

{Oireuit Court. E. V. Texas. October 21, 1885.) 

tTATiOKAii Banks— Action against Resideht Défendants — Repbal of Rbv. 
St. § 629, Sdbd 10. 

The tenlli subdivision of section 629, Yiev. St., bas been repealed by the pro- 
viso in section 4 of cbapter 290, St. 1881-82, beiiig an act to enable national 
banks to exlend their corporate existence, and for other purposes, approved 
July 12, 1882, and a national bank cannot now institute and maintaln a siiit 
against résidents of its own state and judicial district. 

On Plea to the Jurisdiction. 

McKay de Camp, for plaintiff. 

Culberson à Culberson, for défendants. 

Sabin, J. This suit was filed January 3, 1885, the plaintiff and 
ail the défendants being résidents and citizens of the Eastern district 
of Texas, with the exception of one of the défendants, who was a rés- 
ident of the Northern district of Texas; the matter in dispute being 
over $5,000, including interest, for which judgment is sought, to 
which the défendants interpose their exception to the jurisdiction, re- 
lying upon the fact exhibited in the pétition that ail the parties to 
this suit are citizens or résidents of this state; the plaintiff itself 
being a résident of Marion county, Texas, with its place of business 
at Jefferson, where this court is held, and alleged to be a corporation 
created by and existing under the laws of the United States of Amer- 
ica. 

It is claimed on the part of the défendants that the tenth subdivis- 
ion of section 629, Rev. St., is repealed and rendered inoperative by 
the proviso contained in section 4, c. 290, St. 1881-82, being an act to 
enable national banking associations to extend their corporate exist- 
ence, and for other purposes, approved July 12, 1882, Section 629, 
with the tenth subdivision only, reads as foUows : 

"The circuit courts shall hâve original jurisdiction as follows: Tenth. Oï 
ail suits by or against any banking association established in the district for 
which the court is held, under any law providing for national banking asso- 
ciations." 

And the proviso contained in section 4, above referred to, is as 
follows, viz. : 

"Provided, however, that the jurisdiction of suits hereafter brought by or 
against any association established under any law providing for national 
banking associations, exoept suits between themand the United States, or its 
olHcers and agents, shall be the same as, and not other than, the jiu'isdiction 
for suits by or against banks not organized under any law of the United States 
whiclido or might do banking business whcre such national banking associa- 
tion may be doing business wlien such suits inay be begun; and ail laws and 
parts of laws of the United States inconsistent with this proviso be, and the 
same are hereby, repealed." 

This proviso is greaterand broader than the section or act to which 
it appertains, so far as its effects are concerned. It was a proviso 
v.25F,no.5 — 14 
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hostile to the Jurisclicuion of the United States courts, as provided 
for tliem in the tenth subdivision of section 629, above referred to, 
and practically and effectually repealed that clause of that section, 
It is plain to be seen from the allégations in the pétition that had tha 
plaintif! bank not been organized under the laws of the United States 
it could not bave brought suit in this court, and that the object of 
the proviso was to deprive the United States courts of jurisdiction 
of cases by or against national banks in ail cases when state banks 
or banks organized under state laws could not likewise sue or be 
sued in the United States courts, and hence the jurisdiction herein 
rnust fail. If the plaintiff had been a state bank it could not hâve 
maintained this suit in this court, and the national banks are placed 
upon a similar footing by this proviso. 

It is olaimed in argument by plaintiff that the right of plaintiff to 
make use of the United States courts is a vested right which cannot 
be defeated by législation subséquent to the act giving the courts ju- 
risdiction, or et the act authorizing the création or organization of 
banking associations under laws of the United States; but this claim 
seems hardly tenable, for the act of Jane 3, 1864, being "An act to 
provide a national currency," etc., (section 64,) provides "that congress 
may at any time amend, alter, or repeal this act;" and section 9 of 
"An act fixing the amount of United States notes," etc., approved 
June 20, 1874, likewise provides that congress shall hâve the same 
power over national banking associations thereafter to be organized, 
to "amend, alter, or repeal, provided by the national bank act." And 
80 far as the power of congress to repeal, alter, or amend laws con- 
ferring jurisdiction upon the United States circuit court is concerned, 
it would seem that the power to oreate a jurisdiction would hâve the 
power to abolish it. 

It is évident that the jurisdiction conferred was not a spécifie ju- 
risdiction created by the constitution of the United States. If it 
were such a jurisdiction, although congress might establish such in- 
ferior court in conformity with the constitution, it could not deprive 
the court of its constitutional jurisdiction. It could not deprive a 
party of the right of trial by jury; neither could it deprive a citizen 
of one state of the right to sue a citizen of another state therein; 
neither could it deprive any suitor of the right to be heard in such 
courts, when such jurisdiction was established by the constitution of 
the United States. But it has the undoubted right to deprive a court 
of a jurisdiction, charge, duty, or power created solely by congressional 
action. 

In the case now before the court, national banking associations 
were and are the créatures of congressional législation, and their 
right to sue and be sued in the courts of the United States is likewise 
a matter purely of congressional législation and authority ; and hence, 
when congress restricts their right to use the United States courts 
to the same basis of banks created or organized under state authori- 
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ty, then such national banks cannot institute and maintain suits 
against résidents of their own state and judicial district. AU the 
parties to this suit being résidents and citizens of tins state, this court 
is -witiïout jurisdiction as to parties, notwithstanding the amount sued 
for is amply adéquate to maintain it. The suit must be distnissed 
for want of jurisdiction ; and it is so ordered. 



Ex parte Sohulbnbueg. 
{Circuit Court, E. D. Michigan. July 13, 1885.) 

CoNTBMPT — Gabnibhment op Witness Attknding Fkderal Court. 

Petitioner, while in attendance upon the fédéral court as a witness, was 
served with a writ of garnishment from a Btate court. Held, tliat tlie plaintift 
in Buch writ could net be restrained from proceeding in the state court, nor be 
puaished as for a conterapt of the fédéral court. 

This was a pétition for the protection of this court against the al- 
leged unlawful service of process from the superior court of Détroit. 
The pétition set forth, in substance, that petitioner was a citizen of 
Missouri, and a résident of St. Louis; that, being a party défendant 
in a suit in this court, he received word from his attorney that his 
case would be tried on June 9th, and in compliance with this notice 
he left his home and came to Détroit for the express and only purpose 
of attending upon the trial of said case, and as a material witness in 
his own behalf; that on the tenth of June the trial began, and con- 
tinued until the 23d; that on the said tenth of June, while said trial 
was in progress, and as petitioner was proceeding from the court-room 
at the noon recess to his boarding-place, he was served with a writ 
of garnishment from the superior court of Détroit, in a suit wherein 
one Cuddy was plaintiff and one Sarah Horn was défendant; that 
petitioner thereupon applied to the court to set aside said process on 
the ground that he was privileged from such service, which applica- 
tion was refused. His prayer was for the "protection of this court 
in that regard, and that the said Cuddy, his agents and attorneys, 
may be ordered to cause the service of said writ to be set aside, and 
that they may be restrained from proceeding or taking any steps 
against petitioner based upon such service, and that petitioner may 
bave such other and furtber relief in the premises as shall seem 
proper." 

H. C. Wisner, for petitioner. 

Brown, J. This is a renewal of an application made to this court 
for protection against the service of a writ of garnishment from the 
superior court of Détroit. The first application was mâde shortly 
after the service of the writ, and was denied by Mr. Justice Matthkws 
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and myself upon the ground of comity; in other worda, that we ought 
not to entertain the application until the petitioner had exhaiisted 
his remedy in the state court. No opinion was expressed upon the 
merits of the question involved. Petitioner's motion to set aside the 
service of the writ having been denied by the state court, he now re- 
news his pétition for an order restraining Cuddy from proceeding fur- 
ther, and for an attachaient for contempt. 

The unusual character of this pétition has indueed me to examine 
with considérable care the cases which are supposed to authorize this 
interférence with the proceedings of a court of co-ordinate jurisdio- 
tion. The earliest case in this country is that of Ex parte Hurst, 1 
Wash. G. G, 186, in which it appeared that Hurst had corne from 
his résidence in New York to attend the trial of a case in the circuit 
court for the district of Pennsylvania, in which he was a party; that 
after his arrivai he had also been subpœnaed as a witness in another 
case upon the docket of the same court; and that while he was at his 
lodgings he was arrested under an exécution from the suprême court 
of Pennsylvania. Upon thèse facts his counsel moved that he be 
discharged from the custody of the sherifï. Mr. Justice Washing- 
ton found that he was privileged from arrest, and discharged him. 
I hâve no criticism to make of this case. Indeed, it was the con- 
stant praetiee of the district courts sitting in bankruptcy to discharge 
from the custody of state officers bankrupts who had been arrested in 
violation of section 5107, exempting the bankrupt from arrest in any 
civil action during the pendency of the proceedings in bankruptcy. 
In re Kimball, 1 N. B. E. 193; In re Jacoby, Id. 118; In re Glaser, 
Id. 336; In re Wiggcrs, 2 Biss. 71; Norris v. Beach, 2 Johns. 294; 
Bouts v. Tuckerman, 7 Johns. 538; Sanford v. Chase, 3 Cow. 381. 
Had the petitioner in this case been arrested by process from the 
state court while in attendance upon this court as a party or witness, 
the question would hâve been squarely presented whether another 
court would hâve the right thus to deprive this court of his testimony, 
and to interfère to that extent with the conduct of our business. Two 
cases in Pennsylvania seem to be in direct conflict upon this point. 
Com. V. Hambright, 4 Serg. & R. 150; U. S. v. Edme, 9 Serg. & E. 
147. 

In Parker v. Hotchkiss, 1 Wall. Jr. 269, Hotchkisa, the défendant, 
who was a non-resident, was attending the fédéral court as a party 
interested in a suit brouglït by Parker. Parker, having been non- 
suited, issued a summons upon the same day, and served it upon 
Hotchkiss at his lodgings. The service was set aside as a violation 
of his privilège; the only question discussed being whether the priv- 
ilège extended to writa of summons as well as to writs of captas. 
There was nothing exceptional in this application, since it is a mat- 
ter of évejry-day occurrence for courts to set aside service of their 
own process in favor of a privileged party. Persan v. Orier, 66 N. Y. 
124; Matthewsv.Tufts,ST^. Y. 568; HaZsey v. Siwari, 4 N. J. Law, 
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366 ; Mountague v. Ilarrison, 3 G. B. (N. S,) 292; Henegar v. Spangler, 
29 Ga. 217;' Miles v. McCullough, 1 Bm.77. 

In re Healey, 53 Vt. 694, was a case similar to the one under consid- 
ération, except that the process was issued by a justice of the peace 
against a party to a suit in a county court of Vermont. The court 
held that if the writ had been made returnable to the county court 
while the former case was pending, it would hâve been dismissed on 
motion, and that as the court could not exercise authority directly 
over the justice's case, it ought to apply the only remedy left, whieh 
■was to punish the plaintifï in the justice's court for contempt. This 
is the strongest case to whieh our attention has been called. At the 
same time, as both courts acted under the same sovereignty, the case 
did not présent the difficulties whieh we hâve eucountered hère. 

In Bridges v. Sheldon, 7 Fed. Eep. 17, 42, the défendant in a suit 
pending in the circuit court for the district oî Yermont was notiiied 
that dépositions would be taken under an order of a master in chan- 
cery at Keokuk, in the state of lowa. Pursuant to this order and 
notice, the défendant went to Keokuk for the purpose of attending 
the taking of the dépositions, and waa there served with a summons 
from a state court of lowa in favor of the same plaintiff . On return- 
ing to Vermont he filed a motion for attachment as for contempt, to 
whieh the plaintiff appeared, and admitted bringing the suit there. 
The court did not hold him in contempt, but ordered that the pro- 
ceedingB in bis case in Vermont be stayed until évidence of the dis- 
continuance of the lowa suit was filed. I should not question for a 
moment the entire propriety of such an order. In Watson v. Sitpe- 
rior Court of Détroit, 40 Mich. 729, a défendant in a suit pending in 
this court was arrested by the marshal of this district and brought to 
Détroit, where he gave the usual appearance bail, and was discharged. 
He was thereupon immediately arrested again on civil process is- 
sued out of the superior court of Détroit, at the suit of other plain- 
tiffs. A motion for his discharge in the superior court was denied, 
and he applied to the suprême court for a mandamus to vacate the 
order, whieh was granted. In delivering the opinion Mr. Justice 
CooLEY remarked that the privilège arose, not under the process of 
the superior court, but under that of the fédéral court ; and the lat- 
ter, if either, was the court whieh on ite own account would be inter- 
ested in protecting the privilège. "But we cannot agrée that an ap- 
peal to the fédéral court for the discharge of the relator on habeas 
corpus was the sole remedy." This dictum is undoubtedly authority 
for the ruling that was made in Ex parte Hurst. 

The difficulty in this case, however, arises from the statutes of the 
United States, one of whieh (section 720) inhibits injunctions to stay 
proceedings in any court of a state except in bankruptcy cases, and 
-the other of whieh (section 725) limits our jurisdiction in cases of con- 
tempt to misbehaviors of any person in the présence of the court, or 
so near thereto as to obstruct the administration of justice, the mis- 



214 FEDERAL REPORTEE. 

behavior of ofScers in their officiai transactions, and disobedience to 
the lawful writs, processes, orders, rules, decree, or commanda of thèse 
courts. Now, while this, in terms, is not a pétition for an injunc- 
tion„the petitioner does pray for an order réstraining Cuddy frorii 
proceeding or taking any steps against the petitioner based upon the 
service of the procesa from the superior court, and for gênerai relief. 
I take it that the words "writ of injunction" used in section 720 would 
include every process or order, irrespective of its form, the office of 
which is to stay proceedings in the state court. Even if petitioner 
should waive this portion of his relief and proceed only for a contempt, 
he would be seeking to accomplish indirectly the same purpose. I 
know of but two exceptions to the gênerai rule contained in section 
720, — one being of cases in bankruptcy, and the other of cases aris- 
ing under the limited liability act. 

But again, conceding that the service of the writ of garnishment 
was a contempt at common law, (and this was the ruling in Cole v, 
Hawkins, Andrews, 275, and in some other cases,) I doubt seriously 
whether it is a misbehavior in the présence of the court or so near 
tbereto as to obstruct the administration of justice. Clearly it falls 
within no other clause of section 725. Thèse words seem to me to 
refer rather to riotous or unseemly conduct in the court-room, or in 
such immédiate proximitythereto as to interrupt the sessions of the 
court or the orderly conduct of business therein, and not to embrace 
constructive coutempts of its autbority. 

But there is still another ground upon which application should be 
refused. The petitioner bas a complète and adéquate remedy, not 
only by application to the suprême court of the state for a writ of 
mandamus to vacate the order of the superior court, but by writ of 
error to the suprême court of the United States. Watson v. Judge 
Super. Ct., 40 Mich. 729; Mitchell v. Huron Cire. Judge, 53 Mieh. 
541; S. C. 19N. W. Eep. 176. 

In this abundance of remédies I should refuse, even if this were a 
matter of discrétion, to take a step which would be so likely to lead 
to an unseemly conflict of autbority. The motion is .herefore denied. 



BuNNELL w. BoNNELii and others. 
iOireuit Court, E. D. Miehigan. October 12, 1885.) 

DrvoRoiî— Sekvice bt Publication — Decbeb fok Alimont — Sequesthatioiî of 

EsTATE— State Statutb. 

A state statute perraitted its courts, in suifs for divorce, to awarn aliraony, 
and to sequesl rate the property of tlie défendant wiiliin tlie jurisdiction, and 
appropriate the same to the payment of the ïiUmony. Ihld, tlial this staïute 
did not apply where the défendant was called into court hv jiiiijliculion, nnd 
that a decree for alimony aj^ainst a défendant not pcr-onails- servcd wu'i pn;- 
cess was void for want of jurisdiction. 
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In Equity. On pleadings and proofs. 

This was a bill to set aside certain conveyances of real estate made 
by the défendant Miron Bunnell to his daughter, Ada, ■which are 
alleged to be in f raud of the rights of the plaintiiï, the former wife of 
Miron Bunnell, who had procUred a divorce, and a decree for alimony 
against him. The bill, which was originally filed in the circuit court 
for the county of Bay, set forth the marriage of the plaintiff with 
the défendant on Âugust 7, 1880; the birthof a child in July, 1882; 
and the filing of a bill for divorce on April 21, 1883, upon the ground 
of cruelty and non-support. The bill further alleged that a short 
time prior to the filing of the bill for divorce the défendant absented 
himself from the state and went to Minnesota, and that because of 
such absence no personal service was had upon him, and that he did 
not appear in the suit for divorce, but was brought into court by 
publication; that on the fourth of March, 1884, a decree was ren- 
dered dissolving the marriage, awarding the complainant the cûstody 
of their child, and adjudging that the défendant should pay to the 
complainant the sum of $5,000 alimony, with costs of suit, and that 
if he failed to pay such alimony within 45 days after service of notice 
of the decree, a commission should issue to a sequestrator, with the 
usual powera of a receiver, to sequestrate the real and personal estate 
of the défendant within the jurisdiction of the court, and to reçoive 
and coUect the rents, issues, and profits of the real estate, to be ap- 
plied to the payment of her alimony; that the défendant having 
failed to pay the alimony after notice of the decree, plaintiff filed a 
pétition for the appointment of a receiver to coUect the rents and 
profits of his property, and that one Fitz Hugh was appointed seques- 
trator under the statute, with the powers of a receiver, but that 
the parties in possession refused to attorn to him, claiming that they 
were renting the property from the défendant Ada Bunnell; that a 
short time before the filing of her bill complainant had discovered 
that the said Miron Bunnellhad assumed to convey to his daughter 
ail of his property within the jurisdiction of the court by deed dated 
April 14, 1883, and placed upon record about three hours after the 
filing and recording of the complainant's notice of lis pendens. The 
bill further averred the fraudulent character of thèse deeds, and 
prayed that they might be set aside and canoeled, and the property 
applied to thé payment of her alimony. Tlie défendant Miron Bun- 
nell did not appear. The answer of Ada Bunnell denied the fraud, 
and claimed the rights of a bona fiie purchaser. 

A. McDonell, for plaintiff. 

Mr. Gillett and H. H. Hatch, for défendant, Ada Bunnell. 

Bbown, J. The right of the plaintiff to recover in this case dé- 
pends largely upon the validity of the decree of the circuit court for 
the county of Bay awarding the complainant alimony, and ordering 
the séquestration of the défendant Miron Bunnell's property for 
her beneflt. At the time the original bill for divorce was filed, de- 



216 FEDERAL HEPOETER. 

fendant was living in the state of Minnesota, and no personal service 
upon him was ever obtained. This bill, after setting forth her 
grounds for divorce, and her want of means to support herself, 
averred the ownership by défendant of the property in question, and 
prayed for an injunction restraining its transfer, and for aiimony 
"out of the real and personal estate of the défendant." A notice of 
lis pendens vas filed the same day the bill was filed, which was also 
the same day upon which the deeds from the défendant Miron to his 
daughter, Ada, were filed, which is the object of this suit to set aside. 
No further attempt was made to reach the property, or obtain juris- 
diction over it, until after the decree. Défendant was called into 
court by publication in the usual form. The decree, which was ren- 
dered on the fourth day of March, 1884, dissolved the marriage re- 
lation, awarding to the plaintifï the custody of her child, and aiimony 
in the sum of $5,000; and further ordered that, in case défendant 
should fail to pay the aiimony or costs within 45 days after notice 
of the decree, a sequestrator should be appointed, with the usual pow- 
ers of a receiver, to sequestrate the real and personal estate of the 
défendant within the jurisdiction of the court, and to receive and 
collect the rents, etc., and to bring them into court, to be applied to 
the payment of aiimony and costs. A sequestrator was subsequently 
appointed, but the tenants of the property refused to attorn to him, 
and this bill was ûled. 

That the decree in the divorce suit, in so far as it purported to be 
a personal decree against the défendant for aiimony and costs, is void, 
can admit of no doubt. In the absence of personal service upon the 
défendant within jurisdiction of the court, no court has power to 
render a judgment in personam which can be the subject of an ac- 
tion or the basis of an exécution. To render a valid judgment, a 
court must obtain jurisdiction either of the person or property of the 
défendant within its jurisdiction. If jurisdiction of the person be 
obtained by personal service of process; the judgment will be valid 
the world over. If jurisdiction be obtained by seizure of property, 
the judgment will be valid only as it respects that property, and 
within the jurisdiction of the court rendering it. Freem. Judgm. 
564, 588; Bischoff v. Wethered, 9 Wall. 812; Outhwite v. Porter, 13 
Mich. 533; Tyler v. Peatt, 30 Mich. 63; Boo*h v. Connecticut Mut. 
L. Ins. Co., 43 Mich. 299; S. C. 5 N. W. Eep. 381; McEwan v. 
Zimmer, 38 Mich, 765. 

It is claimed, however, that by virtue of a spécial statute of this 
state the court has power to render a decree for aiimony, and to 
enforce the same against the property of the défendant within its ju- 
risdiction. The statute in question enaets (2 How. St. 6245) "that 
upon every divorce from the bond of matrimony, * * * if the 
estate and effects awarded to the wife shall be insufficient, * • « 
the court may further decree to her * * * Bucb aiimony out of 
his estate, real and Personal, * * * as shall be deemed just and 
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reasonable. " Section 6247 : "In ail cases where alimony or olher al- 
lowance shall be decreed to the wife or children * * * che court 
may award exécution for the collection of thesame, or the court may 
sequestrate bis real or personal estate, and may appoint a receiver 
thereof, and may cause such personal estâtes, and the rents and 
profits of such real estate, to be applied to the payment thereof." In 
ter m s, the act applies to ail cases where alimony is decreed; but it 
ought to be construed in harmony with the gênerai prineiple above 
stated, that a personal decree can only be supported by a personal 
service of process. The act makes no provision for proceeding against 
the property pending the suit for divorce, and the séquestration can 
only take plact after the decree is rendered. If the wife were treated 
as having an inchoate lien upor. the property for alimony, and were 
allowed to proeeed as an attaching créditer when her bill is filed, the 
suit might then partake of the nature of a proceeding in rem, and a 
decree for alimony be enforced against the property itself. That a 
proceeding of this kind would be respected is apparent from the 
opinion of the suprême court in Cooper v. Reynolds, 10 Wall. 308, 
where the validity of a judgment and exécution under the attachment 
laws of Tennessee was drawn in question. In this case it was held 
that the jurisdiction of the res was obtained by a seizure ander pro- 
cess of the court, whereby it was held to abide such order as the court 
might make concerning it; but that the court could not proeeed m 
8uch a suit unless the ofiScer found some property of the défendant 
upon which to levy bis writ of attachment. "A return that none 
can be found is the end of the case, and deprives the court oi further 
jurisdiction, though the publication may hâve been duly made and 
proven in court." It was further said thai the seizure of the prop- 
erty. or the levy of the writ of attachment upon it, is the one essen- 
tial requisite to jurisdiction, as it unquestionably is in proceedings 
purely in rem. If jurisdiction be once obtained in this way, then 
defects and irregularities in the affidavit and publication of notice, 
though they might be fatal to the judgment upon a writ of error, do 
not render it void in a collatéral proceeding. 

The distinction between cases where jurisdiction is acquired by a 
seizure of the res at the time the suit is begun, and those wherein a 
personal judgment against a party not served with process is at- 
tempted to be enforced against property within the reach of the court, 
is clearly stated in Pennoyer v.Neff, 95 U. S. 714. Ir this case one 
Mitchell brought suit against the défendant, Neff, and, failing to ob- 
tain service against him within the state, called him into court by 
publication under a statute of Oregon, which provided that in case 
service of a summons could not be made, and défendant could not 
be found within the state, the court might order service to be made 
by publication of the summons. Judgment having been obtained 
and levied upon the property of the défendant within the state, the 
property was sold upon exécution by the sherifï and bid in by tbe 
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plaintiff, Pennoyer. The court held that the judgment, being per- 
sonal in its character, was without validity, and did not authorize the 
sale of the property in controversy. The plaintiff assumed the posi- 
tion that -where the défendant has property within the state it is im- 
material whether it is in the first instance brought under the control 
of the court by attachaient or some other équivalent act, and after- 
wards applied by its judgment to the satisfaction of the demands 
against the owner, or the demand be first establisbed in a personal 
action, and the property of the non-resident be afterwards seized and 
sold on exécution. But the court held that the jurisdiction of the 
court to inquire into and détermine the obligations of the défendant 
was only incidental to its jurisdiction over the property. Its juris- 
diction in that respect could not be made to dépend upon facts to be 
ascertained after it had tried the cause and rendered the judgment. 
"If the judgment be previously void, it will not be valid by the sub- 
séquent discovery of property of the défendant, or by his subséquent 
acquisition of it." "The judgment, if void when rendered, wiU always 
remain void." It cannot occupy the doubtful position of being valid 
if property be found, and void if there be none. " » * • gubsti- 
tute service by publication, or in any other authorized form, may be 
suffieient to inform parties of the object of the proeeeding taken, where 
property is once brought under the control of the court by seizure or 
some équivalent act. The law assumes that property is always in the 
possession of its owner, in person or by agent ; and it proceeds upon 
the theory that its seizure will inform him, not only that it is taken 
into the custody of the court, but that he must look to any proceedings 
authorized by law upon such seizure for its condemnation and sale." 
Other cases much to the same effect are Madden v. Fielding, 19 
La. Ann. 505 ; Ellison v. Martin, 53 Mo. 576 ; Presser v. Warner, 47 
Yt. 667. 

It is true that in one or two more récent cases it has been sug- 
gested that possibly a différent rule would be applied if the défendant 
were a résident of the state temporarily absent, instead of a non-res- 
ident, and this distinction was actually made in Beard v. Beard, 21 
Ind. 321. But this suggestion, if adopted, would be of no service to 
the plaintiff in this case, since, although the bill for divorce and the 
affidavit of publication allège the défendant to be still a résident of 
this state, temporarily absent in Duluth, the dépositions clearly show 
that he removed with his family and houBehold offeets in May, 1882, 
nearly a year before the bill was filed, and has ever since made that 
place his home. Upon the whole, it seems to us that the case of 
Pennoyer v, Neff is décisive of the one under considération. There 
is no attempt to sequestrate the property of the défendant until after 
decree, nor does the statute make provision for any such proeeeding. 
The filing of the notice of lis pendens did not operate to create a 
lien upon the property, much less to bring it within the jurisdiction 
of the court so as to make the suit a proeeeding in rem. 
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I have corne very reluctantly to the conclusion tliat the deeree of 
the circuit court for the county of Bay, in so far as it purporta to 
award the complainant alimony, and to sequestrate the property of 
the défendant for the payaient of the same, is void for want of ju ris- 
diction. 

The view we have taken of this branch of the case rendera it un- 
necessary to consider the other questions as to the standing of the 
plaintiff and the fraudulent character of the conveyance. A decrep 
will be entered dismissing the bill. 



GouNTY op Leavenworth V. Chicago, R. I. & P. R. Co. and others.* 
{Circuit Court, W. V. Missouri. 1885.) 

1. KaiIiKoad Cïompanibs — Consolidation — Chicago & Southwbsteun RAiiiWAY 

Company— Missouui Statdte. 

The consolidation, on August 16, 1871, of the Chicago &Southwestern Kailway 
Company and the Atchison Brancli Company was valid, and the corporation thus 
formed aucceededto the rights, the property, and the ol)ligationso£ tlie Cliicago 
& Soutliwestern Company, created by the consolidation of Septerabor, 1869, and 
it is the proper party to represent ail the interesta of ail the stockhold^rs of 
which it was composed, including the county of Leavenworth as a stockholder 

2. Bamb — CoMPMANcB wiTH AcT OF Makoh 24, 1870. 

Where the other essential provisions of the act autlm rizing railroad companies 
within the state of Missouri to consolidate are complied with, such consolida- 
tion will not be held void aimply because there is no évidence that the com- 
panies each filed with tlie secretary of state a résolution accepting the provisions 
of the act passed by a majority of the stocliholders, at a meeting called for tlie 
purpose of considering tlie same, or hecause there is no évidence of the meet- 
ing of the stockholders of the companies separately, except such as may be im- 
plied from the certified copy of the articles of agreement of the consolidation 
duly tiled in the secretary's office. 

3. Same — Fokeclosube and Sale of Chicago & Southwestern Railway — 

Fjîaud— Evidence. 

The foreclosure proceedings in tlie circuit court for the district of lowa, and 
sale of the Chicago & Southwestern Uuilway Company, held valid. 

In Equity. 

John F, Dillon, David Dudley Field, M. Kuefzner, Tenny, Flouer 
Jt Cratty, and B'iower, Reomy é Gregory, for complainant. 

Thos. F. Witherow and Shanklin, Low & McDougal, for défendants. 

Miller, Justice. The county of Leavenworth, a municipal corpo- 
ration of the state of Kansas, brings this bill in chancery against the 
Chicago, Rock Island & Pacific Railway Company, a corporation ex- 
isting under the laws of the states of Illinois and lowa, and against 
other corporations and persons interested in the matter in contro- 
versy. There are in the case as snbmitted an original and amended 
bill, answers to thèse bills by the Rock Island Company, and replica- 
tions; a large araount of tes,timony, consisting of records of other 
suits, documents, and transeripts of numerous papers, and many 
pages of dépositions of witnesses; and the whole matter having been 

lileported by Robertson Howard, Esq., of the St. Paul bar. 
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very fally argued and considered, as far as I bave time to do so, I 
proeeed to give the views which, in my opinion, must govern the case. 
The history of the transactions ont of which the controversy arises 
may be stated as to its important éléments as foUows : 

The Platte City & Port Des Moines Eailroad Company waa a cor- 
poration organized and existing under a spécial charter granted by 
the législature of the state of Missouri, approved January 4, 1860, 
for the purpose of constructing and operating a railroad, to commence 
at a point on the Missouri river opposite, or nearly opposite, the city 
of Leavenworth, Kansas, and run thence north-easterly to a point on 
the state line between Missouri and lowa, in the direction of Fort 
Des Moines. The capital stock of this company was fixed by its 
charter at $3,000,000, of which Leavenworth county, on or about 
April 2, 1867, subscribed and paid for, at par, $300,000. Thename 
of the company was afterwards lawfully changed to the Leavenworth 
& Des Moines Railway Company, and later to the Chicago & South- 
western Eailway Company. Such changes, however, were merely of 
name, and without préjudice to the rights of stockholders in such orig- 
inal company. This company was also authorized by law to build a 
branch road from some point on the main line to a point on the north 
line of Missouri, in the direction of Ottumwa, lowa. On or about the 
twelfth day of May, 1869, a corporation was duly formed under the 
gênerai lawsof lowa, and called the Chicago & Southwestern Eailway 
Company in lowa, for the ostensible purpose of building and operat- 
ing a railroad from Washington, in lowa, south-westerly, to meet the 
road of said Chicago & Southwestern Eailway Company, chartered in 
Missouri, at the state line between lowa and Missouri. The capital 
stock of this lowa corporation was fixed in the articles of incorporation 
at $3,000,000 ; and it was provided in said articles "that in the event 
of the consolidation of this corporation with the Chicago & South- 
western Eailway in Missouri the company in which the twocompanies 
may be Consolidated shall hâve the power to subject the said corpora- 
tion to such amount of indebtedness or liability as the board of direct- 
ors may deem necessary, not exceeding, however, six millions of dol- 
lars." On the twentj'-fifth day of September, 1869, thèse two com- 
panies adopted articles of consolidation and beeame one company, un- 
der the name, the Chicago & Southwestern Eailway Company, for 
the purpose of building a railroad from Washington, in the state of 
lowa, to the Missouri river, in the state of Missouri, at a point nearly 
opposite to the city of Leavenworth, in the state of Kansas. In the 
proceedings which resulted in this act of consolidation the county of 
Leavenworth, as one of the stockholders in the Chicago & South- 
western Eailway Company of Missouri, was represented by its duly- 
appointed agent, who gave his assent to the consolidation. 

Although there are in both the original and amended bills somo 
suggestions impeaching the validity of this consolidation, counsel for 
plaintiff, in the oral argument, made no such charge, and, as I un* 
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derstood, disclaimed such a proposition. On the Srst day of October, 
flve days after this consolidation, the new company entered into a 
eontract with the Chicago & Eock Island Eailroad Company, -whereby 
it agreed to issue ita bonds to the amount of five millions of dollars, 
payable 30 years after date, bearing interest at the rate of 7 per cent, 
per annum, for which coupons wereto be attached to the bonds; the 
whole to be secured by a mortgage on its line of road from Washing- 
ton, in lowa, to the Missouri river. In considération that the pro- 
ceeds of thèse bonds should be placed in the hands of the Rock Island 
Company, and certain advantages secured to that company by the 
eontract, in the way of connection and running arrangement between 
the two companies and their roads, the Eock Island Company agreed 
to indorse thèse bonds, and out of the proceeds of their sale to pay 
the interest où ail of them until the new road was constructed and 
turned over to the company. 

In pursuance of this agreement the Sonthwestern Company issued 
its bonds to the amount of |5, 000, 000, and placed them in the pos- 
session of the Rock Island Company, and on the sixth day of October, 
1869, made and delivered to défendants David Dows, Frederick S. 
Winston, and Calvin F. B urnes a deed of trust upon their entire line 
of road from Washington, in lowa, to the Missouri river, to secure 
payment of thèse bonds and interest as agreed. The Eock Island 
Company indorsed the bonds, and sold them in open market, or paid 
them, with its guaranty on them, to the contractors who built the 
road. On the sixteenth day of August, 1871, articles of consolidation 
were signed between this Chicago & Southwestern Eailway Company 
and another company organized under the laws of the state of Mis- 
souri by the name of the Atchison Branch of the Chicago & South- 
western Company, which was authorized to construct a road from a 
point on the east bank of the Missouri river opposite the city of Atch- 
ison, in the state of Kansas, to some point on the Chicago & South- 
western Eailroad between Plattsburgh and Camden Point, in Missouri. 
Thèse articles of consolidation were duly filed in the office of the sec- 
retary of state of the state of Missouri aceording to the law of that 
state; and it may be stated that, in ail opérations, contracts, and 
proeeedings subséquent to that time, in which the Chicago & South- 
western Eailway Company is spoken of, or takes part, it is this second 
Consolidated company that is meant. 

The validity of this consolidation is assailed by plaintiff on the 
ground that it is void by reason of its failure to conform to the laws 
of Missouri, and one of the principal issues raised in the case is on 
this proposition. The plaintiff in its prayer for relief asks that this 
supposed consolidation be declared null and void, and other important 
relief is founded on this asserted invalidity. 

The road after several years was completed, and the money with 
which this was done was mainly raised by the sale of the bonds of 
the Southwestern Company, indorsed by the Eock Island Company, 
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and the Eock Island Company paid the interest on the bonds as it 
had assunaed to do. The posseasion of the road as it became fit for 
use was taken by the Eock Island Company, so that when it was com- 
pleted so as to be used from one end to the other, it was found in 
possession and use of that company, and so remained for two or three 
years afterwards. The Eock Island Company says in its answer that 
it paid the interest on the bonds out of the sale of the bonds them- 
selves, according to the contract, until the road was ûnished, and 
after this it paid it out of its own money by reason of its obligation as 
guarantor or indorser of the bonds. After interest had thus accrued 
and been paid in this latter mode to the amoimt of a million of dol- 
lars", according to its statement, it made application to the trustées 
in the deed of trust for a foreclosure under the provisions of that deed 
on aocount of the default of the Southwestern Company in paying 
this interest. The trustées accordingly brought such a suit in the 
circuit court of the United States for the district of lowa, where a de- 
cree was rendered, and a sale of the Southwestern road was made to a 
corporation organized under the laws of lowa for the purchase of the 
road. Under this sale a deed was made to that company by the 
Chicago & Southwestern Eailway Company by order of the court, 
and the deed and sale confirmed. To that suit of foreclosure the 
Chicago & Southwestern Eailway Company and the Chicago, Eock 
Island & Pacific Eailroad Company and others were made défendants, 
and the two companies appeared by counsel. 

After the second consolidation, in which the Atchison Branch came 
înto the Southwestern Company, that company issued bonds to raise 
money for the construction of this Atchison Branch, and a mortgage 
or deed of trust was made to secure the payment of thèse bonds, which 
was a first mortgage on the Atchison Branch, and a second mortgage 
on the remainder of the Consolidated company's road. The trustées 
in this mortgage were made défendants in the foreclosure suit, and 
the holders of the bonds so secured were afterwards, on motion, ad- 
mitted to défend for their interest in the suit. After the sale of the 
road under the decree and its purchase by the new organization, 
which was called the lowa Southern & Missouri Northern Eailroad 
Company, that company entered into a consolidation with the Chicago, 
Eock Island & Pacific, which consolidation included other roads or 
pièces of roads built under the auspices of the Eock Island Company, 
ail of which were now Consolidated under the name of the Chicago, 
Eock Island & Pacific Eailway Company, which is the principal de- 
fendant in this suit. 

This suit of the county of Leavenworth is founded on the proposi- 
tion that the attempted consolidation of the Chicago & Southwestern 
Company with the Atchison Branch Company is utterly void, and as 
thereal Southwestern Company, which issued the bonds and made the 
mortgage on which the foreclosure suit and sale was based, was never 
served with process or appeared in that suit, this decree and fore- 
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elosnre sale are also void. As the real Southwéstera Company, which 
gave this mortgage, refuses to take any steps to assert its rights, the 
county of Leavenworth, as one of its stockholders, cornes forward on 
behalf of itself and other stockholders to do so, and prays that the 
decree and sale under the proceedings in the lowa circuit court be set 
aside and held for naught, as well as the pretended second consolida- 
tion. Should this second consolidation be held valid, thén it asks 
that the sale of the road under that decree and the decree itself be 
set aside and held for naught, on the ground of fraud and abuse of 
trust by the Eock Island Company, for reasons which will be more 
partieularly stated hereafter. 

It will thus be seen that the first question to be decided by the 
court is whether the second consolidation, namely, that with the Atchi- 
son Branch Company, is void; so void that no such company as this 
second Consolidated company had or bas an existence which made it 
capable of doing any business whatever, and especially of sustaining 
as a défendant in a court of justice the suit to foreclose the mortgage 
given by the first Consolidated company; for it is obvious that if this 
second consolidated company was not the légal owner of the' Chicago 
& Southwestern Eailroad, and was not liable for the bonds and mort- 
gage, then no company was before the court which foreclosed that 
mortgage which had any interest in the road, or was under any ob- 
ligation to défend the suit. As we hâve already stated that the first 
Consolidated company was not before that court at ail, nor represented 
in the proceedings, exceptas it was a part of the second consolidated 
company, it would therefore follow that the foreclosure proceedings 
are void as to the real Chicago & Southwestern Company; the sale 
of its road is void, and the consolidation with the Chicago & Eock 
Island, as transferring the ownership of that road, is inefïectual; and 
the real Southwestern Company, under the first consolidation, is still 
in existence, is the légal owner of the road, and has a right to pay 
the overdue interest on its bonds, and to take possession of it. 

The question hère presented must be decided by a référence to the 
laws of the state of Missouri authorizing such consolidation. There 
were two statutes in existence in Missouri authorizing the consolida- 
tion of railroad companies on the eleventh day of Augnst, 1871, when 
this consolidation was attempted. The first of thèse was approved 
March 2, 1869, and is found in the Session Lawsof the législature of 
that year, page 75. This statute provides for consolidation between 
corporations, one pî which is organized under another state and one 
under the state of Missouri, whose respective roads meet and connect 
at the boundary line of those states. The consolidation in question 
was not made under this law, because both companies were Missouri 
corporations, and the roads united within the limits of that state. 
Another statute, however, approved March 24, 1870, (Laws Twenty- 
fifth Assembly, Adjourned Session, p. 89,) authorized railroad com- 
panies in the state owning railroads constructed whoUy or in part to 
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consolidate. And ït îs nnder this statute that the consolidatîon in 
question was attempted. And as the validity of this attempted con- 
solidation must be determined by a careful considération of this stat- 
ute in connection with what was done under it, the first section of it, 
which is ail that relates to this subject, is hère copied Verbatim: 

"Section 1. Any two or more railroad companies in this state, exisfcing un- 
der either gênerai or spécial laws, and owning railroads coiistructed wlioUy 
or in part, which, when completed and connected, will form, in the whole or 
in the main, one continuons line o£ railroad, are hereby authorized to consoli- 
date, in the whole or in the main, and form one company, owning and con- 
trolling such continuons line of road, with ail the poweis, rights, privilèges, 
aud immunities, and subject to ail the obligations and liabilities to the state, 
or otherwise, which belonged to or rested upon either of the companies mak- 
ing such consolidation. In order to accomplish such consolidation, the com- 
panies interested may enter into contract, fixing the terms and conditions 
thereof, which shall first be ratified and approved by a niajority in interest 
of ail the stock held in each company or road proposing to consolidate, at a 
meeting of the stockholders regularly called for the purpose, or by the ap- 
proval, in writing, of the persons or parties holding and representing a ma- 
jority of such stock. A certified copy of such articles of agreeraent, with the 
corporate name to be assumed by the new company, shall be filed with the 
secretary of state, when the consolidation shall be considered duly consum- 
mated, and a certifled copy from the office of the secretary of state shall be 
deemed conclusive évidence thereof. The board of directors of the several 
companies may then proceed to carry out such contract according to its pro- 
visions, calling in the certificates of stock then outstanding in the several 
companies or roads, and issuing certiflcates of stock in the new Consolidated 
company under such corporate name as may hâve been adopted: provided, 
however, that the foregoing provisions of this section shall not be construed 
to authorize the consolidation of any railroad cotnpanies or roads, except when 
by such consolidation a continuons line of road is seeured, running in the 
whole or in the main in the same gênerai direction; and provided it shall not 
be lawful for said roads to consolidate, in the whole or in part, when by so 
doing it will deprive the public of the beneflt of compétition tietween said 
roads. And in case any sucli railroad companies shall consolidate or attempt 
to consolidate their roads contrary to the provisions of this act, such consoli- 
dation shall be void, and any person or party aggrieved, whether stockhold- 
ers or not, may bring action against tliera in the circuit court of any county 
through which said road may pass, which court shall hâve jurisdiction in tho 
case, and power to restrain by injunction or otherwise. And in case any rail- 
road in this state shall hereafter intersect any such Consolidated road, said 
road or roads shall hâve the right to run tlieir freight cars without breaking 
bulk upon said Consolidated road, and such Consolidated roads shall transact 
the business of said intersecting or Connecting road or roads on fair and rea- 
sonable terms, and the same may be enforced by appropriate législation. Be- 
fore any railroad companies shall consolidate tlieir roads under the provisions 
of this act, they shall each file with the secretary of state a resolution accept- 
ing the provisions thereof, to be signed by their respective présidents, and at- 
tested by their respective secretaries, under the seal of their respective com- 
panies, which resolution shall hâve been passed by a majority vote of the 
stock of each at a meeting of the stockholders thereof to be called for the 
purpose of considering the same. " 

A certified copy of the articles of agreement under which the con- 
solidation was effected, with the corporate name of the new company, 
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■was duly filed with the secretary of state as this law requîres. But 
there is no évidence in this record of tiie filing with the secretary of 
state, by each of the companies so Consolidated, of a resolution ac- 
cepting the provisions of the act passed by a majority of the stock- 
holders at a meeting of stockholders called for the purpose of consid- 
ering the same, nor is there any évidence of such meeting of the 
stockholders of the companies separately, except such as may be im- 
plied from the certified copy of the articles of agreement of consoli- 
dation duly filed in the seeretary's office. 

Ib the absence of any évidence of thèse meetings, and of the pas- 
sage of the resolutions to accept the provisions of the act by the re- 
spective companies, fatal to the création of the new consolidated Com- 
pany, when ail other requirements of the statute shall hâve been 
complied with ? It will be observed that this is the last provision in 
the statute, though the thing ordered to be done is one of the first stepa 
required in the process. It is also a provision which may well be held 
to be directory, and designed to secure évidence that each of the com- 
panies intending to consolidate recognized the statute as the sole au- 
thority for such consolidation, and their obligation to be governed by 
its provisions. If the other essential provisions of the act were com- 
plied with, it does not necessarily follow that the whole proceeding 
would be void for a failure to comply with this direction of the act. 

It is argued, however, that by the express language of the statute 
it is declared that "in case any such railroad companies shall con- 
solidate, or attempt to consolidate, their roads contrary to the pro- 
visions of this act, such consolidation shall be void; and any person 
or party aggrieved, whether stockholder or not, may bring action 
against them in the circuit court of any county through which such 
road may pass, which court shall bave jurisdiction in the case, and 
powerto restrain by injunction or otherwise." This sentence does not 
corne after but before the provision concerning the resolutions ac- 
cepting the law under which consolidation is made. In the orderly 
succession of ideas, this concerning accepting the provisions of the 
statute was not in the mind of the draughtsman when the provision 
making the consolidation void was penned. On the other hand, the 
limitation that the companies which are authorized to consolidate 
are only those whose roads when united "will form in the whole or 
in the main one continuons Une of road," and that this authority 
"shall notbe construed to authorizethe consolidation of any railroad 
companies or roads exeept when, by such consolidation, a continuons 
line of road is secured, running in the whole or in the main in the 
same gênerai direction, » * * and it shall not be lawful for said 
roads to consolidate, in the whole or in part, when by so doing it 
will deprive the public of the benefit of compétition between such 
roads," — immediately précèdes the déclaration that any attempt to 
consolidate contrary to the provisions of the act shall be void. It is 
v.25F,no.6 — 15 
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the consolidation of such roads as do. not form when so Consolidated 
one continuous line, but may be made up of parallel and competing 
lines, which is forbidden and declared to be void. 

The language of the remedy prescribed by the statute indicates tbat 
it is for the violation of thia principle that it is given. The court of 
the county in which the road lies, or through which it passes, not 
that where the company has its organization or offices, shall hâve ju- ' 
risdiction, and the remedy shall be to restrain the company by injunc- 
tion or otherwise. It is the continuity or parallelism of the roads, 
the benefit of compétition by roads between the same points, which is 
to be secured. And it is clear that the législature was not bo much 
interested about the companies, and their amalgamation into one 
company, as they were that rival roads and competing roads should 
not be Consolidated and brought under the same control. I doubt 
very much whether the législature intended to déclare that even for 
a violation of this principle, much less of any of the other mère dé- 
tails of the mode of accomplishing a consolidation, it should be ab- 
solutely void, — void ab initia, void everywhere and under ail cir- 
cumstances, — but only as the word "void" is so often used in législa- 
tion, and in written agreements, that it should be voidable. That if 
on investigation the roads were of that character which the statute 
forbade to be Consolidated, the proper court eould so déclare, and an- 
nul and avoid the consolidation. This is the more reasonable, as the 
parallelism or competing character of the two roads, if it were disputed, 
could only be satisfactorily ascertained by a judicial investigation, 
and it could not be permitted that any man who wished to do so could 
assume for himself that the consolidation was void, and act accord- 
ingly. Without the aid of the statute, if the législature, or the gov- 
ernor, or the attorney gênerai of the state believed the roads were 
not such as the law permitted to be Consolidated, they could, by the 
institution of proper proceeding in a court of justice, bave the act of 
consolidation annulled, if they were correct in their views. This stat- 
ute confers the right on any person aggrieved by such improper con- 
solidation to bave relief by application to the proper court, which 
would not otherwise exist. 

In regard to the acceptance of the provisions of the consolidation 
act, to be filed with the secretary of state, this is eminently a matter 
between the state and the corporations whose rights are affected, and 
if, on a failure to file such acceptance, the consolidation is to become 
void, it is the privilège of the state to enforce the forfeiture or annul- 
ment, and not of every private person who shows no injustice or in- 
jury done to himself. But, if this were more doubtful than it is, it 
appears to me that the proposition hère insisted on is concluded by 
this language of the act : 

"A certifled copy of such articles of agreement, (for consolidation,) with the 
corporate name to be assumed by the new company, shall be flled with the 
secretary of state, when the consolidation shall be eonsidered duly consum- 
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mated, and a certifled copy from the office o£ the secretary of state shall be 
deemed conclusive évidence thereof." 

This certified copy from the secretary's office is to be évidence of 
something. Let us consider what, and its effect as évidence. (1) 
Of what is it to be a copy? Of the articles of agreement for consol- 
idation made by the companies to be Consolidated, not.of ail the re- 
quirements of the statute, preliminary or otherwise. (2) What shall 
it prove ? That thereafter the consolidation shall be considered duly 
consummated. There is no ambiguity in this. It shall be évidence 
that the consolidation has been perfected, and bas resulted in the cré- 
ation of a new corporation, whose name is to be found in this certified 
copy. (3) What is the effect of this évidence? The statute says it 
shall be ^onclusive. It is not necessary hère to hold that in a direct 
proceeding on the part of the state to bave a déclaration of the nul- 
iity of such a consolidation, no évidence can be reeeived to impeach 
the validity of the original act of consolidation. It is my opinion that 
in such case the certified copy from the secretary's office 'would not 
be conclusive but prima facie évidence. 

But what is meant, and what is reasonable, is that when a corpo- 
ration 80 organized cornes into a court of justice, either asplaintiff or 
défendant, in a contest with individuals or other corporations in re- 
gard to any matter aflfeoting its rights, its powers, its authority to 
make contracts, to sue or to be sued, the production of the paper men- 
tioned shall end ail inquiry into its existence as a corporation, with 
such powers as the law confers on it. It would be burdensome inthe 
extrême, a hardship altogether unnecessary to any proper purpose, 
to require of a corporation doing an immense business to prove, in 
every controversy it may bave growing out of that business, that ail 
the steps which the law directs for the consolidation proceedings bave 
been strictly complied with. The hardship would be as great on those 
who sue it for violated duty of contract, or otherwise, to be required to 
prove in the same manner the existence of the corporation which they 
bring into court. 

The question of the existence of this corporation arises incidentally 
in this effort of the county of Leavenworth to assert the rights of an- 
otber Company, and though the oill prays tL..t the consolidation be 
held void, it is not the state which makes this request, or institutes or 
Controls this proceeding, nor is the proceeding itself of the character 
of a direct suit for the purpose of procuring such a decree, which 
would bind the company in any other case. I am of opinion that the 
consolidation of August, 1871, was valid, and that the corporation 
thus formed succeeded to the rights, the property, and the obligations 
of the Chicago & Bouth western Company, created by the consolidation 
of September, 1869, and that it was the proper party to be sued, and 
to represent ail the interests of ail the stockholders in ail the corpora- 
tions of which it was composed, inoluding the county of Leavenworth 
as one of thèse stockholders. 
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Approaching, now, the question of the validity of the proceedings 
in the circuit court of the United States for the district of lowa, un- 
der which the road of the Southwestern Company was sold, and aft- 
erwards became part of the new System of consolidated raiiroads 
held by the new corporation, called the Chicago, Eoek Island & Pa- 
cific Kailway Company, the matter is much simplified by the fact 
that that court had jurisdiction of the case, — jurisdiction of the par- 
ties plaintifp and défendant, — of ail the necessary parties to the re- 
lief sought, and of the subject-matter of the suit. For any mère er- 
ror of that court in its décision on matters of law or fact the proper 
remedy was by appeal, and one of the parties did, as to its own in- 
terest, take such appeal to the suprême court of the United States, 
which affirmed the decree. Another remedy was by bill of review 
asking the same court to reconsider and reverse or modify its decree 
on the same or on newly-discovered évidence. This course has not 
been adopted, and it admits of very serious doubt whether any pro- 
ceeding can be sustained in any other court, the purpose of which is 
to set asidethe decree of that court in the matter of which it had ju- 
risdiction. I know of no reason why the suit to hâve a decree declar- 
ing nuU and void the foreelosure proceedings of that court by reason 
of any fraud in its procurement, whether it be légal fraud implied 
from the relations of the parties, or actual fraud practiced in the 
progress of the case, should not hâve been brought in the court where 
thèse proceedings were had. 

dbneeding, however, the jurisdiction or this court — the circuit court 
for the Western district of Missouri — to grant some form of relief in- 
consistent with the binding efficacy of the decrees of the circuit court 
for the district of lowa, let us inquire on whatgrounds the efficacy of 
those decrees is denied. Although in the more enlarged use of the 
Word it may be said the grounds are ail founded on fraud, they pré- 
sent in reality two distinct propositions, namely: 

(1) That such were the relations of the trustées in the mortgage 
to the Chicago, Eock Island & Pacific Company, at whoso instance 
the mortgage was foreclosed, and the relacions of those trustées and 
the governing officers of the Eock Island Company to the debtor, the 
Southwestern Company, and the relations of the officers of both thèse 
companies to each other, and to both of their companies, that thera 
conld be no just and rightful foreelosure as between thèse parties, 
and that the action of the trustées in the mortgage deed, and of the 
Eock Island Company, as moved by its officers in promoting the fore- 
elosure, was a violation of the trust reposed in ail thèse parties, for 
the breach of which the whole proceeding must be held void. 

It must be admitted that the case made is a very strong one. One 
of the trustées of the mortgage deed was a direetor in the Eock Island 
Company; both the others were stockholders in it. The président of 
the Eock Island Company was président of the Southwestern Com- 
pany. A majority of the directors of the Southwestern Company were 
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directors in the Eock Island Company. There was in the hands of 
the président of the Eock Island Company a majority of the stock of 
the Southwestern Company. The attorney who appeared and repre- 
sented the Southwestern Company had been previously in the employ 
of the Eock Island Company, and the attorneys who brought the fore- 
closure suit in the name of the trustées were àfterwards in many 
malters attorneys for the Eock Island Company, and one of the attor- 
neys of tbe Eock Island Company in the foreclosure suit was at the 
time a director in the Southwestern Company. Thèse facts do not 
look well on their face, and if there is any évidence of any actual 
fraud committed in the progress of the case, they are persuasive as 
showing how easily it could hâve been made successful. 

As évidence standing alone of such légal fraud, or such violation 
of trust as will render the whole proceeding void, let us look into 
them in détail. As regards the attorneys, it can hardly be admitted 
as an impeachment of the attorney. of the défendant the Southwest- 
ern Company that he had been or was àfterwards an attorney of the 
Eock Island Company, nor will it be presumed that if he was then 
in the empioyment of the Eock Island Company in other matters, that 
he did not or would not faithfuUy represent the Southwestern Com- 
pany in this matter; and his character repels any such inference. 
Nor does the fact that the attorney of the Eock Island Company was 
a director in the Southwestern Company, though the interest of the 
two companies might conflict, preclude him from acting as attorney 
for the former company. And we see no reason why the men then 
and àfterwards attorneys for the Eock Island Company should not 
represent the trustées in the mortgage, as there was no conflict of in- 
terest between the trustées and the Eock Island Company. 

In référence to the relations of the officers of the two companies to 
tliose companies and to each other, it is quite apparent that from the 
consolidation of the lowa and the Missouri companies on the twenty- 
fifth of September, 1869, and the contract between the consolidated 
company and the Eock Island on the first day of October, that the 
purpose of the Eock Island Company, or of those who had its eontrol, 
was to secure and retain a paramount influence in the direetory of 
the Chicago & Southwestern. And in point of fact it cannot be 
doubted that it did obtain and exercise at times such eontrol, While 
it is not necessary to consider that the purpose of this eontrol was 
to injure the Southwestern Company, but in the view of ail tbe par- 
ties it was to advance the interest of both companies, it is certainly 
true that the primary object in the minds of those controlling the 
Eock Island Company was to make the other road a subsidiary and 
feeding road to its own line. This purpose was not necessarily a bad 
one, and was or might hâve been consistent with the best interests of 
both companies. The Eock Island Company paid a valuable consid- 
ération for this eontrol, and the other company received it. It in- 
dorsed the bonds of the Southwestern Company to the amount of 
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$5,000,000, and agreed to protect it against a foreolosure of the mort- 
gage given to secure the payment of thèse bonds during the period 
of construction of the road. The burden of this obligation, and its 
importance to the success of the undeveloped enterprise of the new 
Company, cannot be easily overrated. The road could not hâve been 
built without it. The money for the construction of the track and 
laying it with iron came almost exclusively from the sale of thèse 
bouds, and that the money was raised on them was due, not to the 
crédit of the Southwestern Company or to the mortgage on a road 
barely begun, but to the indorsement of the Bock Island Company, 
and the crédit which that indorsement gave to the bonds. This crédit 
and assumption of liability by the Eock Island Company enabled the 
Southwestern Company to build its road to completion. ïhere was 
nothing, therefore, fraudulent or oppressive in that company's seeking 
to retain such control of the road as would enable it to realize the 
considération for which it assumed this obligation of $5,000,000. 
Matters were in this condition when the road was completed; but the 
Southwestern Company had no means of equipping its road with roll- 
ing stock and meeting other necessary outlays. The Eock Island 
Company furnished this, and used the road under an arrangement 
for lease, never, perhaps, fully consummated. 

But at the end of two or three years, in which it kept an account 
of receipts andexpenditures, it wasfaund that the Southwestern Com- 
pany was indebted over a million of dollars for repairs and construc- 
tion of the road, and had defaulted in payment of the interest on its 
bonds to an amount nearly equal, the coupons for which had been 
paid by the Eock Island Company as indorser, and were held by it. 
That Company determined then to assert the right which its contract 
gave to hâve the mortgage foreclosed to satisfy the interest which it 
had paid on the bonds it had indorsed. Unless there was some in- 
justice in the manner in which it had managed the road or kept its 
accounts, I see no defect in its right to insist on the foreclosure. If 
the Eock Island Company had a right to insist on this foreclosure, it 
was the duty of the trustées in the deed of trust to bring the suit for 
that purpose. I am unable to see anything in the fact that some of 
the same men were found to be trustées in this deed, and directors 
in the Eock Island Company, and that directors in the Southwestern 
Company were also directors in the Eock Island Company, which 
should block the course of justice, paralyze the power of the court, 
and deprive the creditor corporation of ail remedy for the enforcement 
of its lien. If it could be shown that the Southwestern Company did 
not owe this interest, or that the Eock Island Company had in its 
hands the means of the Southwestern Company to meet this obliga- 
tion, and that by reason of collusion between those who controUed 
both companies this fact was suppressed or concealed, it would pré- 
sent a strong case for relief. But this would be actual fraud, and one 
,iot necessarily growing out of the influence of the Eock Island direct- 
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ory over that of the Southwestern. Notwithstanding the commin- 
gling of officers, the corporations were distinct corporations. Ttiey 
had a right to make contracts with each other in their corporate ca- 
pacities, and they could sue and be sued by each other in regard to 
those contracts ; and the question is not, could they do thèse things, 
but hâve the relations of the parties — the trust relation, if indeed 
such existed — been abused to the serious injury of the Southwestern 
Company ? 

In regard to the légal right of the Rock Island Company to hâve 
the mortgage foreclosed in satisfaction of the sum paid by it for in- 
terest after the completion of the road, it seems to me there can be 
no reasonable doubt. 

(2) We next proceed to inquire if there was any actual fraud per- 
petrated in the progress of the case to the préjudice of this plaintiff, 
the county of Leavenworth. The principal ground of complaint ander 
this head is that the Eock Island Company, being in actual possession 
and use of the road on which the mortgage was a lien, should hâve 
used its revenue first to pay the interest, and hâve postponed the re- 
pairs and construction to that purpose. The proper place to hâve 
made this défense was in the foreclosure suit. Though it may be 
said that the Southwestern Company made no such défense because 
it was in the control of the Rock Island directory, which is plausible, 
if not Sound, it is to be observed that this suit was in the court for 
more than a year ; that it is hardly possible that the authorities of the 
county of Leavenworth did not know of its pendency, and who were the 
directors in its own company; and if it had at any time appeared in 
that court and sought to make the défense it now sets up, it would 
hâve been permitted to do so. 

Such défense, including also the correctness of the accounts of the 
Eock Island Company, was made by a Mr. Mueller, représentative of 
the bondholders of the second mortgage made to obtain money to 
build the Atchison Branch. On his motion he was made défendant 
and permitted to file a cross-bill. The claim of the Eock Island Com- 
pany for the interest paid byit as indorser, its claim for expenditures 
in repairs and construction, and the correctness of its accounts and 
its appropriation of the receipts from the Southwestern road, were ail 
assailed by him in a cross-bill, and referred to a master, before whom 
his counsel appeared, and to whose report he excepted. This report 
was confirmed, and became the basis of the decree as to the amount 
due the Eock Island Company under the mortgage, and of a personal 
judgment for repairs and construction. From this decree Mueller 
took an appeal to the suprême court of the United States, where the 
decree was affirmed. 

But I must add that even now, after ail the proofs taken in the 
présent case, I do not see that if the county of Leavenworth had been 
a party to that suit, or if the counsel for the Southwestern Company 
had been ever so anxious to prevent a foreclosure, what défense could 



"232 FEDERAL BEPOETEE. 

have been successfully presented, or how he could bave diminished 
the amount which tbe court found to be due from that company on 
the mortgage. Tbe case is one not uncommon of a road completed, 
which, in its first years, did not earn enougb money to pay its run- 
ning expansés, its necessary repairs, and the interest on its bonded 
debt. Such roads bave often been sold out under foreclosure pro- 
ceedings, and, passing into other hands, bave become successful and 
profitable enterprises. The original owners see then.when it is too 
late, that they permitted a vakiable property to pass from them which 
they would gîadly reclaim. But courts of equity do not sit to restore 
opportunities or renew possibilities which bave been permitted to 
pass by tbe neglect, the ignorance, or even tbe want of means of those 
to whom they were once presented. 

It foUows from thèse views, witbout référence to many other mat- 
ters presented for considération, that the plaintiff is not entitled to 
the relief it asks, or to any relief founded on tbis bill. It must there- 
fore be dismissed; and it is so ordered. 



Hlair V. St. Louis, H. & K. E. Co.* 

{Oircuit Court, E. D. Missouri. October 2, 1885.) 

1. MoRTOASEs—FoRBCLosuiiE— Final Decbbe— Upbet Price. 

Where a railioad is to be sold under a final decree in foreclosure proceedings 
the deoree should mime an iipset price large enough to cover costs, and ail allow- 
ances made by the court, receiver's oertiflcates and Interest, liens prior to the 
bonds, amounts divertedfrora the earnings, and ail undetermined claims which 
will be settled before the confirmation and sale. 

2. SaMB— DiVBHSIONS FliOM CUKIÎBNT EaUNINGS. 

Ail earnings diverted to the payment of interest on receiver's oertiflcates 
made payable out of the corpus o( the mortgaged property, or to the payment 
of costs or allowances in the foreclosure suit, or any other matter not prop- 
erly operating expenscs, must be returned to the current earnings fund, and ap- 
plied to the payment of claims made payable therefrom. 

3. SAME— STATDTOKy LtENS. 

Statutory liens shouki be paid before mortgage bonds. 

4. Samb — Equitable Likns — Bonds. 

Kquitable liens ordered payable solely out of earnings should he paid after 
mortgage bonds. 

In Equity. 

For reports of préviens opinions and orders delivered in this case, 
see 19 Fed. Eep. 861; 20 Fed. Eep. 348; Id. 351; 22 Fed. Eep. é71; 
Id. 769; 23 Fed. Eep. 621; M. 523; Id. 524; Id. 704; 24 Fed. Eep. 
148; Id. 539. 

W. G. Larned and Théodore G. Case, for complainant. 

John O'Grady, for the receiver, 

'Reported by Benj. F. Eex, Esq., of the St. Louis bar. 
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D. P. Dyer, James Carr, and Oeorge Reynolds, for intervenors. 

Bbewer, J., {prally.) The complainant in this suit désires a decree 
of foreclosure at the présent term, and the form of a decree waa pre- 
sented to us a few days ago. Simdry questions in référence thereto 
hâve been argued. We hâve examined the form proposed, and in a 
gênerai way think it correct; but in respect thereto we make thèse 
observations : 

First. The decree may be entered forthwith. There are some 
questions as yet unsettled, but they can be adjusted after the decree 
is formally entered with the réservations that we propose to hâve in- 
corporated in it. The sooner the sale is made the better for ail par- 
ties, the court included. 

Second. As a second proposition, an upset price must be named, 
and that price must be large enough to cover the costs and allow- 
ances made by the court in the foreclosure, such as master's, re- 
ceiver's, and counsel fées; also large enough to cover ail the receiver's 
certificates and interest; large enough to cover ail liens prior to the 
bonds, and any amount heretofore diverted from the earnings, as I 
shall indicate hereafter, and a margin for similar items which may 
accrue up to the date of the confirmation. Thus the upset price will 
cover ail those claims which are undetermined, but which will be set- 
tled before the confirmation and sale. Of course, counsel are aware 
that the matter submitted yesterday I cannot décide without some 
time to examine. That is claimed to be a lien, and the upset price 
will be 80 large that if it is declared to be a lien it can be paid out 
of the proceeds of the sale. The upset price must be large enough 
to cover the receiver's certificates, because they are obligations which 
the court has placed on that property, and it does not propose to let 
the property go out of its hands until they are provided for. In many 
states foreelosures of mortgages are attended with an appraisement, 
and the property must bring a certain proportion of that appraised 
value; and so we, in harmony with that idea, think an upset price 
should be fixed. The exact sum I am unable to state this morning, 
because it dépends on some computations which I hâve not had time 
to make. 

Third. Ail statutory liens will be paid before the bonds. The de- 
cree will so provide. The law makes them prior, and they must be 
paid before the bonds. 

Fourth. Equitable liens which are ordered payable solely out of the 
earnings of the road will be paid after the bonds. Those équitable 
liens which hâve not been adjudged payable out of the corpus of the 
property, and in which no equity has been shown that justifies the 
court in saying that notwithstanding thèse prior bonds — this prior 
secured debt — the property must first answer for them; as to them 
they will be paid after the bonds are paid. 

Fifth. The receiver's account of operating expenses must be re*> 
stated, and ail amounts for interest on receiver's certificates, costs 
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and allowances in the foreclosure snit, and any otber matters not 
properly operating expenses, will be deducted, and such sums applied 
in payaient of the équitable liens named in the fourth paragraph. I 
do not mean to say that the reeeiver bas acted improperly; I think 
he did perf ectly right in the matter. Out of the money in his hands 
he paidthe interest on thèse receiver's certificates, and thus preserved 
their crédit and value; but they were issued as liens upon thé prop- 
erty, ïhey stand in the same condition that the bouda did, and they 
and the interest on them, as well as the interest ou the bonds, are to 
be paid out of the property itself ; and when it cornes to the sale of 
the property there should be a return of that which the reeeiver thus 
has diverted from the earnings. The same rule will apply if there 
has been any money taken out of the earniugs of the roâd and used 
to pay the master or other officers of the court. That is not a part 
of the operating expenses of the road, and should not be counted in 
determining the net earnings. With thèse changes the decree can 
be prepared and signed forthwith. 

Mr. Larned. May I ask the court to fix the amount of cash to be 
paid at the sale ? 

Tke Court, (Teeat, J.) We would like to look at that. The mas- 
ter and reeeiver can meet together in the light of what has occurred, 
and give us some idea as to the upset price and as to the cash de- 
posit. 

Mr. Dyer. May I inquire in référence to the last matter stated, 
that the earnings, if any, hâve been diverted for the payment of in- 
terest upon receiver's certificates, and any other diversion of the 
funds of the company, or of the earnings of the company, to the pay- 
ment of the expenses, for instance, of master's fées, or the attorney's 
fées, or anything of that kind ? I make the inquiry as to whether I 
understood the court aright in saying that the residue of those earn- 
ings would be returned to pay ail équitable liens against the company. 

The Court. Yes. 

Mr. Dyer. In the reports of the master filed hère, and on the state- 
ments made by the reeeiver himself, it appears that nine thousand 
and odd dollars of this money was taken out of the earnings of the 
road and applied to interest on those certificates. I wish to inquire, 
so that in the statement of account we may be reasonably certain 
of getting the money on those intervening claims allowed. 

The Court. I don't know whether there is enough of that to pay 
off thèse intervening claims or not. If not, they will be paid pro 
rata, 

Mr. Dyer. I understand there is quite enough to pay the claims 
allowed and declared to be intervening claims. 

The Court, (Treat, J.) That was the reason of the suggestion 
made in regard to it, that the master and the reeeiver get together and 
make a séparation of that matter. The last master's report shows 
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between $15,000 and $16,000, including statutory liens and thèse 
other demanda. Now, if there is a diversion of that amount ont of 
the earnings, you are not hurt at ail. He haa to put that in the up- 
set price, and if that occurs you will be paid. 

Mr. Carr, Will the master be ordered to take an account of this 
matter, and ascertain ? 

The Court. It was suggested that the master and the receiver should 
act together, and make that séparation, which they can do. 

Mr. Carr. There is testimony to show that there was a diversion 
et the earnings to the building of the 28 miles of new road south, or 
between $20,000 and $30,000. Mr. Walker testified to that in one 
of the intervening claims. 

Treat, J. Built by whom — the receiver? 

Mr. Carr. By Blair and Taylor. 

Treat, J. That is involved in your Fogg case. 

Mr. Case. There is one proposition I would like tô state. 

Mr. Carr. Hold on till I get through. 

Mr. Case. I thought you were through; we never know when yoti 
are done. 

Mr. Carr. I see you don't. What I wish to say is that Mr. Walker, 
superintendent of the road, testified to the diversion of from $20,000 
to $30,000, put in that road in the way of permanent repairs, and 
perhaps in building a portion of the road. Now, I think thèse other 
creditors, some of those not standing in the category of équitable 
liens, as well as those that stand in the category of équitable liens, 
they are to be paid out of the net earnings, I understand from the 
decree, as settled; but there are some gênerai creditors who bave had 
their claims allowed as creditors at large, which are subséquent to 
the bondholders, and I think that diversion of the earnings ought to 
be appropriated to those gênerai creditors whose claims bave been 
allowed, and I would like for information to inquire of the court when 
the matter ought to be presented. This diversion was prier to the 
appointment of the receiver, the court will understand. 

Mr. Case. There bas been no report on any diversion. 

Mr. Carr. There is testimony to that effect. 

Mr. Case. That will open up the whole case. 

Mr. O'Grady. There was some testimony taken, but when I pro- 
posed to take counter-testimony, Judge Cabe said he didn't propose 
to consider that testimony in the case. 

Treat, J. What is the character of the claims you refer to ? 

Mr. Carr. They are for money loaned and advanced, exécution 
judgments paid, and ail that. 

The Court. They are gênerai claims of creditors at large ? 

Mr. Carr. Yes. 

J'he Court. If they bave their judgments, and are entitled to them 
against the corporation, and there is a surplus, you will come in be- 
hind everybody else. ' 
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Mr. Carr, In the suprême court of the United States, in the case 
of Burnham against Bowen, [4 Sup. Ct. Eep. 677,] where there was a 
diversion of the earnings, it was decided the creditors at large h ad the 
right to corne in and get payment to the estent of the diversion, and 
those creditors hâve their claims allowed; and I would ask whether 
they are not entitled to that, after the équitable liens shall hâve been 
satisfied, — whether it wouldn't be proper for the master to go into an 
inquiry as to the estent of the diversion ? 

The Court, The proper way will be for you to lile some motion so 
as to get it in tangible shape before the court. 

Mr. Carr. Yes ; but I wish to eall the attention of the court now 
to it, so that the matter may be understood, and then I will présent 
it in tangible shape. 

Mr. Larned. There is nothing on record hère in regard to that; 
it should bave been hère before any such question is acted upon. 
There is no question of this sort suggested on the record at ail, and 
it seems to me rather late for gentlemen to come in now with this 
matter; I do not understand there is any such question suggested for 
argument. 

The Cowrt. Let him file his motion, and bring the question up in 
some shape. 

Mr. Case. In regard to one proposition, the receiver tells me he 
lias heen taking money out of the receiver's certificate fund to replace 
money which he used for the payment of interest on tlie receiver's 
certificates. Now, if it appears that there bas been a diversion of 
$9,000 or $13,000 from the earnings, which he bas used for interest 
on the receiver's certificates, if it shall appear between now and the 
sale that that money bas been improperly taken out of the receiver's 
certificate fund to apply towards the operating expenses, I do not 
see that there can be any diversion as to that. 

The Court. Let the master make a report as to what was dons. 

Mr. Case. I wish to state this for the reason that the employés 
hâve been paid out of the earnings; the receiver has taken money 
from the receiver's certificate fund, and there has been no diversion 
as a matter of fact; and if it shall appear that that money has been 
taken indincriminately from the receiver's certificate fund to pay the 
operating expenses, I do not understand that the money has to be 
applied towards the payment of thèse équitable liens. 

The Court. We can tell better about that when we get the facts. 

Mr. Dyer. I suppose, in référence to this matter, it will be well 
enough for the court to look at the original pétition in the case, ask- 
ing that an order for issuing so many receiver's certificates might be 
issued. 

The Court, (Teeat, J.) The order in regard to receiver's certificates 
is distinct in its terms as to what purposes the proceeds should be 
applied. It was necessary to keep this a going concern, and in order 
to do so it was for the benefit of the' bondholder, as well as a duty to 
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the Bovereign whose franchise you desired to operate, that it should 
be kept in proper condition. Hence the authority was given, Now, 
if, in the course of opérations, for the purposes of convenience, one 
fund was exchanged with another and reimbursed, that will be a mat- 
ter, when we corne to it, to adjust. We cannot do it now until we 
hâve the report. 

Mr. Case. That I wish to explain. We claim that this money 
must go back to the certificate account, and that it will appear, and 
that will be determined between now and the sale, 

Treat, J. Or, if the upset price is large enough to oover it, it may 
be determined afterwards. 



On the twentieth of Oetober, 1885, the Hon. David J. Brewbr, C. 
J., and the Hon. Samuel Trbat, D. J., being présent, the court or- 
dered the foUowing decree of foreclosure and sale to be entered : 

This cause having this day been brought on to be heard upon the original 
bill of coraplaint herein as araended, liled on the seventh day of February, A. 
D. 1884, and aniended on the iirst day of June. A. D., 1885, heretofore taken 
as confessed by and against the défendants, the St. Louis, Haiinibal & Keo- 
kulc Railroad Company, William D. McLean, M. R. K. Biggs, William Van 
î^^ess, Thomas P. McAUister, W. F. Oglesby, Michael Friel, J. B. Dun- 
bar, Thomas Johnson, Joseph Henderson, James Henderson, George Ware, 
John Hostetter, T. H. Bacon, and H. B. Leach, assignées; W. D. McLean, 
James D. Pitt, T. C. SafEell, collectors; William C. Downing, John Tudor, 
Homer S. Carver, James B. Carver, Francis J. Bailey, James J. Tisdale, 
John J. McCune, W. H. Edwards, Owen E. Whitten, Kalls County Branch 
Railroad, Lewis Thomas, George Hodges, William Bailey, George W. Jett, 
Charles E. Porter, collectors; John B. Haden, Cassmer Sachs, William Lau- 
ber, Anna McCormick, Patrick Nagle, Louisa Brisco, Reid Alexander, Will- 
iam Miller, Edward E. Ayers, H, F. Hiscon, Richard Dalton, Larne Jones, 
Michael Jones, Louisa S. Pickett, James P. Watson, May McAUister, Willie 
Temple, D. C. McAUister; and upon the answers of Josiah Fogg, Daniel M. 
Dulaney, Gustave Sachs, Frank Bezzenberger, F. G. Holber, .Joseph Raney, 
Annie Murphy, Fritz Wuelburn, Petersburg Coal Company, Mary E. Wilson, 
Elizabeth F. Strode, William H. Diilaney, Jesse H. McVeigh, Hannah Wil- 
son ; and upon the intervening pétitions filed herein, and the pleadings and 
proofs therein; and upon the report of B. Gratz Brown, Esq., master in chan- 
cery of this court, wliich report bears date the twenty-fifth day of May, A. D. 
1885, and was made in pursuance of the orders of this court heretofore en- 
tered in this cause, referring it to the said master in chancery to take proof 
herein and report the same to this court, together with the amount due the 
complainant, and said master's flnding therein, which said master's report 
was flled herein on the Brst day of June, A. D. 1885; and upon the proofs in 
said cause flled with said master's report, and upon the confirmation by 
this court of said master's report, and ail the matters and things therein con- 
tajned, the court being now fully advised in the premises, — it is ordered, ad- 
judged, and decreed that the said master's report be, and the same is hereby, 
conflrmed and ratiûed in ail respects. 

And thereupon the courtdoth adjudgethat the material allégations in said 
bill of complaint, as amended, contained, and set forth, are true, and that the 
défendant the St Louis, Hannibal & Keokuk Railroad Company did, on the 
first day of August, A. D. 1877, make, exécute, and deliver, and cause to be 
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recorded in ail the counties throngh which the aaid road passes, the mortgage, 
or deed of trust, to De Witt Clinton Blair, as trustée, for the purpose o£ se- 
curing an issue of bonds to the amount of $1,600,000. And the court further 
tinds that there were issued of the said authorized amount of $1,600,000 of 
bonds only $981,000 of said bonds, being bonds numbered from 1 to 981, both 
inclusive, each for the sum of $1,000. And the court further finds that of 
thèse 981 bonds of $1,000 each, so issued under said mortgage, and secured by 
the said mortgage, 920 bonds of $l,000*each hâve been produced and proved be- 
fore the said master in chancery, 424 of said bonds being owned by John I. 
Blair, and 428 of said bonds being owned by the executors of the estate of Mosea 
ïaylor, deceased, and 68 of said bonds proved by other parties, as folio ws: John 
S. Ely, $10,000 ; Walter B. Douglas, $8,000 ; William Greene, $8,000 ; St. Nicho- 
las Banlf, $3,000; Franli J. Mather, $2,000 ; Frank J. Mather, trustée, $10,000; 
îfationalBankof the Eepublic, $5,000; Edward M. Greene, $2,0U0 ; New York 
Warehouse & Security Company, $14,000; J. O. Stephens, $3,000; and Rob- 
ert Halsey, $3,000; and that the remaining 61 bonds ont of the 981 bonds se- 
cured by said mortgage, as above stated, are outstanding in the hauds of un- 
known parties, and hâve not yet been produced in évidence in this court. And 
the court further finds that the holders of said bonds, upon default being made 
in the interest coupons thereto altached, did make due and proper demand 
upon the trustée in the said mortgage to foreclose the same, and that such 
demand was made prior to the commencement of this suit. And the court 
further flnds that the amount of interest to April 1, A. D. 1885, due upon the 
424 bonds presented and proved by the said John I. Blair is $140,085; that 
the amount of interest to the same date due upon the 428 bonds proved on 
behalf of the executors of the estate of Moses Taylor, deceased, is $141,890: 
that the amount of interest to the same date due on the 10 bonds proved by 
John S. Ely is $3,815 ; that the amount of interest to the same date due on 
the 8 bonds proved by Walter B. Douglas is $3,325; that the amount of inter- 
est to the same date due on the 8 bonds proved by William Greene is $3,080 ; 
that the amount of interest to the same date due on the 3 bonds proved by the 
St. Nicholas Bank is $315; that the amount of interest to the same date due 
on the 2 bonds proved by Frank J. Mather is $210; that the amount of inter- 
est to the same date due on the 10 bonds proved by Frank J Mather, trustée, 
is $1,050; that the amount of interest to the same date due on the 5 bonds 
proved by the National Bank of the Republic is $525 ; that the amount of in- 
terest to the same date due on the 2 bonds proved by Edward M Greene is 
$210; that the amount of interest to the same date due on the 14 bonds proved 
by the New York Warehouse & Security Company is $4,410 ; that the amount 
of interest to tbe same date due on the 3 bonds proved by J. 0. Stephens is 
$315 ; and that the amount of interest to the same date due on the 3 bonds 
proved by Robert Halsey is $315; and the court finds that the total amount 
due upon the said bonds proved by the said several parties, as hereinbefore 
recited, and the interest thereon to the said April 1, A. D. 1885, and upon the 
said 61 bonds outstanding, is the sum of $1,280,495; and that there is also 
due upon the said 61 bonds interest to an amount not yet proven in this case, 
and that there is further due interest at 7 per cent, upon the principal sum 
of $981,000 from the first day of April, A. D. 1885, up to the date of this de- 
cree. And the court hereby adjudges and decrees that the principal of said 
bonds, together with the interest thereupon, as above stated, is hereby de- 
clared and decreed to be due and payable in accordance with the provisions 
of said mortgage. 

And it further appears to this court that the persons owning the said 61 
outstanding bonds not proved herein are unknown, and that this suit wasin- 
stituted in behalf of the holders of ail said bonds secured by the said mort- 
gage, and that the rights, interests, and equities of the said bondholders who 
hâve not appeared or been made parties or intervened herein can be fuUy 
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oecaied and preserved by the decree of this court herein without requiring 
the owners of the said bonds to be made parties hereto. And tbe court fur- 
ther finds that Ervin G. Case, who was, on the seventh day of February, A. 
D. 1884, by a decree of this court, appointed receiver of the said St. Louis, 
Hannibal & Keoliuls Railroad Company, has, in pursuance of a décrétai order 
of this court, entered herein on tlie eleventh day of March, A. D. 1884, as 
such receiver, expended the sum of $278,000 for the purposes in said décrétai 
order specifled, and has from time to tinie, under the authority given in pur- 
suance of said décrétai order, issued certificates of Indebtediiess as such re- 
ceiver for moneys advanced and loaned to him for such purpose, and that there 
is now due and outstanding, and unpaid of such receiver's certificates so is- 
sued as aforesaid, the sum o£ $278,000, which certificates are of the dates, 
ténor, and araounts aa shown by the said master's report, together with in- 
terest thereon in aceordance with the terms of said order. And the court 
f urther finds that the said receiver's certiflcates are, by the said décrétai order 
of this court last naentioned, made a first lien upon the property, real and Per- 
sonal, of the said railroad company. 

It is therefore, and upon motion of counsel for the said complainants, or- 
dered, adjudged, and decreed, and this court, by virtue o£ the power and au- 
thority in it vested, doth order, adjudge, and decree that the said défendant, 
the St. Ltmis, Hannibal & Keokuk Kailroad Company, pay, or cause to be paid, 
to tlie said complainant or his solicitors, or to the master heretofore appointed 
in this cause, or into the registry of the court, on or before the eighth day of 
December, A. D. 1885, the respective sum or sums of money so decreed and 
adjudged to be due to the complainant, as such trustée, upon the bonds and 
interest coupons so held by said Blair and the executors of the estateof Moses 
Taylor and others heretofore naraed as aforesaid, and upon the said 61 out- 
standing bonds in tUe hands of unknown parties and accruing interest thereon, 
together with the said amount adjudged to be due upon the said receiver's 
certiflcates, with interest thereupon in aceordance with the terms thereof , and 
also ail demands heretofore or that may be adjudged against said St. Louis, 
Hannibal & Keokuk Railroad Company before said eighth day of December, 
1885, and also the costs of suit taxed in said cause, and ail fées and expenses 
allowed in said cause; and in case of such payments being made, the said 
bonds and coupons shall be thereupon surrendered to the said St. Louis, Han- 
nibal & Keokuk Railroad Company, and also the said receiver's certificates, 
and the said suit shall thereupon be dismissed ; which said aggregate sums of 
money, together with the interest thereupon, are hereby declared to be a lien 
and charge upon ail the property, real and personal, of said railroad company, 
described in and conveyed by the said mortgage or deed of trust set forth in 
the said bill of complaint, or which has since the date of said mortgage been 
acquired by the said railroad company, or by the said receiver, and hereinafter 
more speciflcally described. 

And it is f urther ordered, adjudged, and decreed that in default of such 
payment by the said railroad company, or by some of ttie other défendants in 
said suit, ail the right, title, interest, and equity of rédemption of the said St. 
Louis, Hannibal & Keokuk Railroad Company, or of any of the said défend- 
ants in and to the said property described in said mortgage, or which has been 
since the date thereof acquired by the said E. C, Case, receiver, shall be sold 
by or under the direction of B. Gratz Brown, spécial master in chancery of 
this court, together as one property, and not as separate parcels, and in the 
manner hereinafter directed, in order to satisfy the amount due as aforesaid, 
the costs of this proceeding, and the said several sums herein decreed to be 
paid, or so much thereof as such property will bring, and that said B. Gratz 
Brown, spécial master, make such sale in aceordance with the Course and 
practice of this court, and that at such sale the complainant, or any of the 
çarties or intervenors in said cause, may become the purchasers; that thé 
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said sale under this decree shall be at public auction to the higbest bidder, 
but that no bid for said property shall be reeeived of a less arnount than 
$370,000; that the sum of $35,000 shall be paid in cash at the time of sale to 
said master, and the balance as hereinafter provided, when said sale (which 
shall be made in St. Louis, in the state of Missouri, at such time and place as 
said B. Gratz Brown, spécial master, shall in the notice of such sale appoint) 
shall be confirmed by the court; that the notice of such sale shall be given by 
said B. Gratz Brown, spécial master, by advertisement thereof daily, six tunes 
in each week for six successive weeks preceding the date of the sale, in two 
daily newspapers in the Eiiglish lauguage of gênerai circulation, published in 
the city of St. Louis, to-wit, the Missouri Republican and the St. Louis Qlobe- 
Democrat, and aiso once a week for five successive weeks in the Railroad 
Gazette, of New York city, and the Railway Age, of Chicago. 

And it is further ordered, adjudged, aud decreed that after the payment ta 
the said B. Gratz Brown, spécial master, of the said sum of $35,000 in cash, 
of the sum to be paid by the purchaser at the said sale, the said B. Gratz 
Brown, spécial master, may receive from the said purchaser, as part of the 
balance of the sum bid at such sale, in lieu of cash, any of the outstanding 
and unpaid receiver's certificates aforesaid, for the full face value thereof, to- 
gether with any interést which may at the time of such sale be due thereupon. 

And it is further ordered, adjudged, and decreed that ont of the purchase 
money reeeived by the said B. Gratz Brown, spécial master, from said sale, 
he shall pay, — First, the costs of this suit, together with the eost and ex- 
pense of executing this decree; second, the said B. Gratz Brown, spécial 
master, shall pay to Walter C. Larned and Théodore G. Case, solicitors for the 
complainants, the sum of $5,000 each; third, the said B. Gratz Brown, spé- 
cial master, shall pay to De Witt C. Blair, the trustée herein, for bis services 
and disbursements as trustée, as provided by the terras and provisions of said 
mortgage, the sum of $4,y00. The said B. Gratz Brown, spécial master, shall 
then also pay to E. C. Case, receiver herein, the sum of $4,500, and to 
John O'Grady, soliciter for said receiver, the sum of $2,500, and shall retain 
for himself, as master' s fées, the sum of $5,000, and shall pay over the bal- 
ance of the proceeds of said sale to the clerk of this court, who shall apply the 
same under the direction of this court. (1) To the payment of the amount 
of the said receiver's certificates outstanding and unpaid, which said receiver's 
certificates shall be flrst paid in full, principal and interést, out of the proceeds 
of said sale ; (2) to the payment of any amounts which shall bave been decreed 
and adjudged by this court to be prior and paramount as statutory liens to the 
lien of the said mortgage, and to tlie payment of such équitable liens ordered 
by this court to be paid out of earnings'as shall be fou ndchargeable upon the 
proceeds of sale, in accordance with the décision of this court made heretofore 
in regard thereto, the court hereby resçrving said last-mentionedpa5'nient for 
further considération and détermination; (3) to the payment of the said 981 
bonds, secured by the said mortgage, together with the interést thereon; and 
if the proceeds of said sale, after the payment of costs, expenses, and fées, as 
aforesaid, and of ail outstanding receiver's certificates, with interést, as afore- 
said, and of ail claims adjudged by this court to be pi-ior and paramount as 
statutory or équitable liens, be not sufflcient to pay said bonds, principal, and 
interést, the said remaining proceeds, after payment of the claims, as above 
described, shall be divided pro rata among the entire 981 bonds, and the 
amount which each bond shall thus become entitled to shall be credited as a 
payment upon the said bonds, and, upon the confirmation of the said sale, the 
said bonds shall be reeeived in payment of the bid of the said purchaser, pro- 
vided the said purchaser shall ofler the said bonds in payment of his bid for 
such amount for each bond as shall equal the amount of crédit to be made as 
a payment upon each bond by reason of tlie application of the proceeds of sale as 
aforesaid. And in case of the présentation and surrender of the said receiver'? 
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certifîcates, bonds, and coupons in payment of the said bid, the sald clerk 
shall mark on each certiflcate, bond, and coupon so surrendered the amount 
paid thereon, and deposit the same in his oflace; and in case the amount ot 
such pioceeds o£ the sale shall be more thau suflBcient, after payment of ail 
said costs and expenses, lopay the entire amounts due on the said receiver's 
certiflcates, principal and interest, and the entire amounts due upon the claims 
adjudged by the said court to be prior and paramount in lien to the lien of the 
mortgage sued upon, and after payment of the said 981 bonds, and tlie over- 
due coupons attached thereto, and of tlie interest at 7 per cent, on the said 
principal sum of $981,000 from April, A. D. 1885, up to the date of sale, then 
the overplus shall be paid to the said St. Louis, Hannibal & Keokuk Rail- 
road Company, or to such parties or intervenors having judginents or liens 
against the said railroad company as this court shall direct, in such order of 
priority, and in such proportions as this court shall order. 

And it is further ordered, adjudged, and decreed that if the moneys arising 
from the said sale shall be insuflBeient to pay the said costs and expenses, fées, 
and the amounts due upon the said receiver's certiflcates, and the demands 
theretofore allowed, and the amounts due upon the said bonds and coupons, as 
aforesaid, tiien in such case the said B. Gratz Brown, spécial master, shall 
specify the amount of such deficiency in his report of said sale, and that, upon 
the coming in and confirmation of said report, the said défendant, the said 
St. Louis, Hannibal & Keokuk Railroad Company, which is personally liable 
for the payment of the debt secured by the said mortgage and due to said 
complainant as aforesiiid, shall pay to the said complainant the amount of such 
deficiency, with interest thereon, and said complainant shall hâve exécution 
therefor. And the said elerk is hereby ordered and directed, on the receipt of 
any money from B. Gratz Brown, spécial master aforesaid, for distribution, 
to give notice, under the direction of said master, to the holdera of said re- 
ceiver's certiflcates, bonds, and coupons entitled to sliare in the distribution 
thereof, to présent tlieir receiver's certiflcates and demands, as aforesaid, 
and bonds and coupons, for payment of the respective amounts to be paid 
thereon by the said clerk, at some place to be designated in the said notice by 
publication for once a week for four successive weeks in the Missouri liepub- 
lican. 

And it is expressly ordered, adjudged, and decreed that the said receiver's 
certiflcates, together with the interest thereupon, shall, in any event, be paid 
first out of the proceeds of said sale, after deducting costs and expenses, as 
aforesaid; and such receiver's certiflcates, together with the interest there- 
upon, shall take precedence of any and ail claims, whether heretofore passed 
upon by this court and adjudged tobe prior in lien to said mortgage or not; and 
if the said property shall sell for the said sum of $;J70,000, or any greatersum, 
the said sale shall be absolute, and shall not be subject to any further claim 
or demand whatsoever on behalf of any intervening or other claimant elaim- 
ing priority over said mortgage. It is the intent and meaning of this decree 
that the purchaser at said sale shall recel ve an absolule title to the property 
purchased, but shall be required to pay in cash, in addition to the cash pay- 
ment hereinbefore mentioned, before he shall be entitled to use the said bonds 
towards the payment of his said bid, such amount as shall be necessary topay 
the above-described prior claims, to the extent of the bid of such purchaser, 
and no further. 

And it is furtiier ordered, adjudged, and decreed that upon the eompletion 
and confirmation by the court of any sale made under and in pursuance of 
this decree, the said B. Gratz Brown, spécial master, shall make, exécute, 
and deliver to the purchaser or purchasers of the said property a good and 
suflicient deed of conveyance in fee-sirnple, which deed shall specify the prop- 
erty so purchased, and the sum paid therefor. 

And it is furtiier ordered, adjudged, and decreed that the défendants, and 
v.25F,no.5— 16 
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ail persons claiming by, through, or under them, since the commencement 
of thls suit, be forever barred and foreclosed from ail equity of rédemption, 
and claim of, in, and to, the said promises, or any part thereof, unless the 
amount, so due, as aforesaid, are paid in accordance with the provisions ot 
this decree before the said sale. And at the time of the exécution of the said 
deed the said E. C. Case, receiver, shall thereupon make, exécute, and de- 
liver to the said purchaser or purchasers a good and sutHcient deed of convey- 
ance in fee-simple of any and ail property of the said railroad company vested 
in, or standing in the name of, the said receiver, or to which said receiver 
has in any way acquired title. 

And it is further ordered, adjudged, and decreed that upon the exécution 
and delivery of the conveyanee or conveyances, as aforesaid, the said pur- 
chaser or purchasers, his or their représentatives or assigns, be let into the 
possession of the said mortgaged preraises so conveyed to him or them and 
that any of the parties in this cause who may be in possession of the said 
premises, or any part thereof, and any person who, since the commencement 
of this suit, lias come into possession of them, or either of them, on the pro- 
duction of the said B. Gratz Brown's (spécial master) deed of conveyanee, and 
a certifled copy of the order of this court conflrming the said sale and convey- 
anee, shall surrender possession thereof tosuch purchaser or purchasers, their 
représentatives or assigns, and, on refusai so to do, will be considered in con- 
tempt of this court. 

And it is further ordered that the said B. Gratz Brown, spécial master, 
make report to this court of his actings and doings in the premises with ail 
convenient speed after said sale shall hâve taken place. 

The property hereby directed to be sold, which bas been reduced to, and is 
now in the actual possession of , the receiver, is as follows, viz: Ail the right, 
title and equity of rédemption of the said St. Louis, Hannibal & Keokuk 
Railroad Company, or of the said E. C. Case, receiver, or of any of the said 
delendants in and to ail and singular the railroad of the said St. Louis, Han- 
nibal & Keokuk Railroad Company, as the same is now s.urveyed, laid out, and 
constructed, extendingfrom the city of Hannibal, in thestate of Missouri, to 
the towu of Gilmore, in St. Charles county, in said state, a distance of 81| 
miles, more or less, including the road-bed, stations or station houses, dépôt 
grounds, rails, ties, fences, bridgea, viaducts, and culverts, and ail otlier build- 
ings and structures, as well as engine-houses, and machine and other shops, 
used in connection with said railway %nA ail the machinery and tools and 
flxtures therein; and also ail the franchises of the said railway company, as 
at présent existing, togeth.er with the franchises of the said railroad company, 
with ref^ence to any extension ofits présent line, asspecifled in the charter; 
also ail the supplies, materials, tools, personal property, lixtures, and appur- 
tenances belonging to, or in anywise connected with, or apportai ning to, the 
said road; also all-rolling stock, locomotives, tendera, passenger, freight, 
stock, and milk cars of and belonging to said road, or purchased by the said 
receiver. 

The court hereby expressly reserves for f urtherconsideration ail matters 
not herein expressly provided for. 
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Beewbter, Atty. Gen., for and on Behalf of the United States, ». 
Kansas City, L. & S. K. Ey. Co.* 

{Circuit Court 1). Kanaas. September 3, 1885.) 

1. Railhoads — Laud Grants — Beparate Actb — One Road SECURitta Two 

GUANTS. 

When, by separate acts at diflerent sessions of congress, lands are granted to 
two diiîerent corporations or parties to aid ia building Unes of road with the 
same gênerai course or direction, by no arrangement between such corporations 
or parties can the building of only one road secure the beneflta of both grants. 
Unless an intent to the contrary is plainly disclosed by the language of one or 
the other of the acts of congress, it will be preaumed eilher that the later grant 
superseded the former, or else that the two roads must be built to earn the two 
grants. 

2. Same — Missouri, Kanbab & Texas Kaii-wat Company — Nbobho Valley 

Bhanch— Acts 1863 and 1866 Construbd. 

The Missouri, Kansas & Texas Railway Company, by the construction of a 
road from the Emporia down the Neosho valley, acquired no title to the grant 
of 1863 (1) because that act contemplated the construction of a branch down the 
Neosho Valley of the main Une running from Atchison southwesterly, and 
not the building of an independcnt road ; (2) because the third proviso of sec- 
tion 1 limited the grant to the building of a road having no other grant; and 
(3) because it appears to bave been the intention of congress tomake the actof 
1866 the sole laud grant act for the road running through said valley. 

In Equity. 

George U. Peck and C. F. Ilutchings, for the plaintiff and govern- 
ment. 

George W. McCrary and James Hagerman, for défendant. 

Brewer, J. This is a proceeding in equity to set aside the patent 
to a body of land in southern Kansas. There can be no question of 
the right of the government to maintain such a suit when either the 
ministerial officers hâve issued a patent for lands not subject to a 
patent, or not within the Bcope of the grants made by congress; (C7. 
-S, y.Stone, 2 Wall. 525 ; Leavenworth, L. é G. B. Co. v. U. S., 92 U. 
S. 740;) or when such officers hâve been itnposed upon by false and 
fraudaient représentation. U. S, v. Minor, 114 U. S. 233 ; S. C. 5 Sup. 
et. Eep. 836. A case involving the title to the same lands was be- 
fore the suprême court of Kansas when I was a member of that court, 
and the conclusion then reached was adverse to the title of the de- 
fendant hère. Neer v. Williams, 27 Kan. 1. So far as any mattera 
were considered by that court, I shall say nothing, but refer simply 
to the opinion I then wrote. I see no reason to doubt the correctness 
of the views then expressed. That case was submitted upon an agreed 
statement of facts, some of which are now not only not admitted, but 
vigorously and successfuUy disputed. This change calls for an ex- 
amination of certain questions not heretofore considered by me. In 
view, however, of the similarity in many respects, and also of the fur- 
ther fact that the magnitude of the interests involved will inevitably 

1 Reversed. See 7 Sup. Ct. Rep. 66. 
Reported by Robertson Howard, Esq., of the St. Paul bar. 
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send this case to the court of last resort, I forbear any lengthy récital 
or discussion. I simply state very briefly the conclusion to which, 
upon the facts as they now appear, I hâve arrived. 

ïhe légal title must first be examined. That consists of a patent 
from the state of Kansas, dated May 19, 1873, based upon a certifi- 
cate to the state from the commissioner of the gênerai land-ofi&ce. 
Both certificate and patent recite that the landa passed under the 
grant of March 3, 1863. Upon that act, therefore, rests the légal 
title. The beneficiaries of the two grants of that act were, as named 
liy the state, the Leavenworth, Lawrence & Galveston Eailroad Com- 
pany and the Atchison, Topeka & Santa Pe Eailroad Company. Of 
the firat nothing need to be said, as nothing is claimed. To the second 
were granted lands for building a railroad from Atchison southwest- 
erly, with a branch from its crossing of the Neosho, down the valley 
of the Neosho, to the point where the Leavenworth, Lawrence & Gal- 
veston Eailroad should enter the valley. In July, 1864, a further 
grant was made to the state to aid in the building of a road from 
Emporia, the Atchison, Topeka & Santa Pe crossing of the Neosho, 
northwesterly to the Union Pacific road at or near Fort Eiley. And 
again in July, 1866, an act was passed by congress granting directly 
to what is now known as the Missouri, Kansas & Texas Eailroad 
Company lands to aid in building a road from Fort Eiley southeast- 
erly, and down the Neosho valley to the southern boundary of the 
state of Kansas. The fine of this road was, therefore, for part of its 
distance, substantially the same as that of the branch of the Atchi- 
son, Topeka & Santa Fe above referred to. In March, 1866, the 
Atchison, Topeka & Santa Pe assigned its franchise and grant in re- 
spect to this branch to the Missouri, Kansas & Texas, and in January, 
1867, this assignment was ratified by the state. 

The Atchison, Topeka & Santa Fe neverdid anything towards build- 
ing this branch, but the Missouri, Kansas & Texas constructed its en- 
tire road from Fort Eiley down the Neosho valley. Could it claim any 
benefit of the grant to aid in building the branch ? Generally speak- 
ing, I think it correct to say that when, by separate acts at différent 
sessions of congress, lands are granted to two différent corporations 
or parties to aid in building lines of road with the lame gênerai 
course or direction, by no arrangement between such corporations or 
parties can the building of only one road secure the benefits of both 
grants. Uniess an intent to the contrary is plainly disclosed by the 
language of one or the other of the acts of congress, it will be pre- 
sumed either that the later grant superseded the former, or else that 
the two roads must be built to earn the two grants. Such views ac- 
cord with the rule that grants are to be construed in favor of the gov- 
ernment and against the grantee, and also with the policy of the gov- 
ernment to secure the public lands to actual settlers, except in those 
cases in which the importance of some public improvement justifies 
public aid. 
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But, beyond this gênerai view, and sustaining it, may be noticed 
thèse facts : The act of 1863 provides for a "branch" down the Neosho 
Valley, and not an independent cross-road. Perhaps it would be giv- 
ing undue importance to the word "branch" to hold that its use con- 
cludes the question, and j'efc it is certainly significant of the intent 
of eongress. Obviously that body contemplated a single trunk line 
running southwesterly through the state, with a branch dovrn the 
Neosho valley, ail under one management and control. Again, the 
third proviso to the granting section in the act of 1863 reads: 

"Provided, also, that no part of the land granted by this act shall be applied 
to aid in the construction of any railroad, or part thereof , for the construction 
of which any previous grant of land or bonds may hâve been made by eon- 
gress." 

Now, the date from which the term "previous" relates may be the 
date of the act itself, or the time at which the state should name the 
beneficiary, or it may well be the time of the actual construction of 
the road. A positive détermination of the date intended is unneces- 
sary. Ail that I notice it for is because it emphasizes the intent of 
eongress against the doubling of grants upon a single road. Still 
again, when the act of 1866 was before the senate for considération, 
référence was made to the grant of 1863, and the ténor of the discus- 
sion shows that it was understood that the proposed act was to super- 
sede ail other acts, and to be the only living operative grant of lands 
to aid in Jbuilding a road from the valley of the Neosho. 

Thèse are the principal considérations which impel to the conclusion 
that the Missouri, Kansas & Texas by building its road down the 
Neosho valley took nothing under the act of 1863. Of course, this 
destroys the légal title, for the act of 1863 alone provided for certifi- 
cation to the state. But it is earnestly insisted that, though the légal 
title may fail, yet equitably the Missouri, Kansas & Texas was en- 
titled to the lands, and therefore equity will not interfère. Doubtless, 
if the promise is true, the conclusion will foUow. This présents to 
my mind the most difficult question in the case, and one upon which 
I hâve slowly and hesitatingly come to a conclusion. I premise this 
as the correct rule applicable to this branch of the case. When the 
légal title fails, the défendant may defeat the action by proof that 
the équitable title to the very lands is with it, but not by proof that 
it had an unadjusted équitable claim upon the government for an 
equal quantity of unselected lands. The act of 1866, as heretofore 
stated, made a direct grant to the railroad company. It provided 
for patents from the government to it. It granted lands in place, 
and provided for indemnity lands to be selected by the secretary of 
the interior. The lands in controversy are not part of the lands in 
place, but are within the indemnity strip, Were they ever selected 
as indemnity lands under the act of 1866? Eespondent claims that 
they were, but the évidence does not satisfy me of the fact, but rather 
indieates the contrary. It is true that in August, 1872, the Leaven- 
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worth, Lawrence & Galveston, and the Missouri, Kansas & Texaa 
Companies filed a joint claim for thèse lands as indemnity lands, in 
which the former coinpany claimed under the act of 1863, and the 
latter under both the acts of 1863 and 1866. But the commissioner 
of the gênerai land-office recognized the claim as under the act of 
1863 alone, and certified the lands to the state. This was done in 
April, 1873. But for the reasons given heretofore, I think the Mis- 
souri, Kansas & Texas Company had no valid, légal, or équitable claim 
under the act of 1863. But it is said that under the act of 1866 it 
did ha^ve a valid claim, and that the mistake of the commissioner in 
naming the statute does not destroy équitable rights. But how can 
it be inferred that the secretary of the interior would hâve recognized 
any claim under the act of 1866, or, recognizing it, made a sélection 
of thèse lands in satisfaction thereof. 

It does not seem to me that, under the testimony, it eau be said 
that the commissioner would or onght to hâve selected thèse lands. 
Indeed, I cannot see how the company was entitled to so large a body 
of laud as was in fact patented and certified to it. Gounsel say that 
it was entitled to 819,200 acres at least, and received title to only 
712,000. It may be true that it is ail to which it bas received a good 
title; but, beyond this, 270,970 acres of Osage ceded lands were pat- 
ented or certified to it, and, at the time of this application and sélec- 
tion in 1872 and 1873, the title of the road thereto was, in the interior 
department at least, supposed to be perfect; for not until the Octo- 
ber term, 1876, of the suprême court was the title to thèse lands de- 
clared void, and of the 712,000 acres to which it had a perfect title, 
no more than 86,000 acres were conveyed after such décision. So 
that whatever claim for the lands the company may now hâve, a claim 
which perhapB bas recognized force only since the above décision, I do 
not think it can be said to hâve a valid équitable title to thèse lands, 
and the court may not take the place of the department and make a 
sélection. As I said before, this part of the case présents the most 
doubtful and embarrassing question; but my conclusion is as above, 
and the decree must go as prayed for. 
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Walker V. Manhattan Bank. 
{Circuit Court, W. D. Tennessee. October 1, 1885.) 

4. BAI1.MBNT BY AOEîTr — BanK — SPKCI Ali DbPOSIT — APPROPKrATION OP THB 

JFdhd to a Dbbt Due the Bank. 

Where a bank receives securities upon a spécial deposil from an agent 
charged with the management of the fund, it cannot, without express aiitlior- 
ity from the principal, or that which may be necessarily implied from the par- 
ticular facts concerning the agency, apply the proceeds to a debt due lo itself 
from a third peraon. ïhe authority will not be implied because tho agent had 
control for the purposes of investment, and the principal had consented to 
other investments from the funds in the hands of the ageat in loans to that 
third person, who was a son of the principal. 
5i. Same— Rbdelivkky to the Agent — Liabilitt of the Bank fok Subséquent 
Breach of Trust bt the Agent — Knowledge dp thb Bank. 

But where the bank redelivered a part of Ihe securities on spécial deposit to 
tho agent, and he subsequently pledged them to another bank for a loan to the 
flrra of which the principal's son waa a raember, it is not liable for their value 
to the principal, unless it had notice of a revocation of the agent's authority, 
or unless it had not only a knowledge of the fact that the agent was about to 
make that use of ihe fund, but also of the fact that such use was without au- 
thority by the principal, and a breach of his trust. 
3. Same — Epfeot of Deposit Receipt. 

Where the agent, having for a time a spécial deposit in his own name as 
agent, asked the bank for a receipt showing that fact, which he or the bank 
sent to the principal without any knowledge by the bank that the principal in- 
tended to revoke the agency, and where the principal continued to deal with 
the agent in relation to the fund, and did not at ail communicate with the bank 
for a long time afier the receipt was given, this does not amount to a change 
of the coutract of bailment from one with the agent to one with the principal. 

In Equity. 

This was a bill to charge the défendant bank as a trustée, and for 
a breach of trust concerning a spécial deposit. The court preceded 
the opinion with the foUowing statement of facts : 

The flrm of "Walker, Sons. «& Co., composed of the plaintifE's husband, his 
brother, and G. H. Judah, was a large mercantile house in Memphis that dis- 
astrously failed and made an assignnaent. The plaintiff and the wife of the 
other brother, being creditors of tlie (irm for large amounts due them for loans 
to the flrm, owned the book accounts, which were bought for their use by 
Judah in the name of Maas, the book-keeper, at the assignee's sale, the hus- 
band of plaintiff paying for hershare. Thèse bocks, with the knowledge and 
consent of plaintiff and her husband, who afterwards died, — butitse'ems with- 
out any^peciflc instructions of any kind, — were left with Judah to coUect the 
debts and manage the fund for the two beneflciaries, who resided in other 
cities. His control over the funds was of the most plenary character. He 
married a sisterof the two brothers, and had been the most active memberof 
the flrm, and was best acquainted with its business. ïhe collections were de- 
positexl with the défendant bank in his name as "guardian," or in the name 
of Maas, the former book-keeper of the firm, whobecame tlie book-keeper and 
assistant cashier of the défendant bank. Prier to November 27, 1880, Judah 
had purchased certain securities with the funds, which he kept on spécial de- 
posit with the bank or in the name of Maas. On that day he came to the bank 
and asked Maas for a receipt showing the spécial deposit, to send to the plain- 
tiff. The bank was not in the habit of giving receipts or certificates for thèse 
«peciai deposits, but kept them noted by numbera in a book used for that pur- 
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pose. Maas wrote a receipt on a sheet of the bank's letter-paper, and, ftccord- 
ing to hj3 and Judah's testimony, placed it in one of the bank's envelopes ad- 
dressed to the plaintiff, and put it with the bank's mail. The plaintiiï and 
her daughter swear that it was accompanied by a letter from Maas. Whac 
was in the letter does not appear, and, net being preseived, it has net been pro- 
duced, but is supposed to hâve been burned as useless. The routnie of the 
bank was tliat Goldsmith, the cashier, personally signed and inspected every 
letter and himself enveloped and addressed them. This letter he did not seo 
or sign, and it was never copied into the letter-press. The receipi was as 
foilows: 

"Manhattan Bank of Memphis. 

"X". Levt, Président, E. Goldsmith, Cashier. 

"L. Hanaueb, Vice-président. M. Maas, Ass't Cashier. 

"Memphis, Tenn., November 27, 1880. 
"G. H. Judah, Esq., agent for Mrs. Eliza Walker, of Philadelphia, has 
placed with us on spécial deposit: 

"$3,000, Memph. & Charl. B. E. 2d Mtg. Bonds. 
"$2,200, Miss. Central " " " 

"$1,100, People's Insurance Co. Stock. 

"$5,000, Note E. G., and collatéral attached, $6,000 M. Bank Stock. 
"$325, Interest notes, (4 @ $81.25.) 

"Maurice Maas, Asst. Cashier." 

Sonaetime in 1880, the son of the plaintiff, and a son of the other Walker, 
both young men, coinmenced business at Memphis as Walker, Sons & Co. 
This flim kept an account with the défendant bank, and later with the Bank 
of Commerce. It was "never very strong" finanoially, and its business was 
cotton factorage. Judah was thought by Goldsmith to be a partner, and the 
plaintiff at one time swore he was a silent partner, but afterwards stated she 
was informed he was not, He says he was only a salaried manager. The 
members of the firm were inexperienced, and Judah was, in faet, the almost 
sole manager of ail its alïairs, — the master spirit of the concern. It is not 
shown that the young men took any part, except one of them kept the books 
after Maas had opened them. 

The plaintiff in October, 1880, lent to her son, the flrm being also respon- 
sible, $10,000, as his capital in the concern, derived from the life insuranct 
of her husband. Judah also appropriated, or lent to the flrm from time to 
time, sums amounting to over $9,000 from his collections in behalf of plaintiff 
on the old books. The interest on thèse sums and on the spécial deposit funds 
were remitted by the flrm — not always promptly — to the plaintiff at Pliiladel- 
phia, by exchange or checks; and sometimes the coupons were sentby express 
to her. When remittances were delayed she wrote or telegraphed the firm. 
She never communicated with the bank in any way. ïhe remittances were 
nearly always in letters by her son, and they contained apologies and expia- 
nations for delays. 

The défendant bankmade large advances to the flrm, generally by discounts 
on the securityof the flrm's "country paper" due from its customers. Ju- 
dah promised the bank to always protect it, as far as in his power, and the re- 
lation was very coiifldential. The bank began to urge liim for a réduction of 
the account, and, not being willing to accomraodate him fully, he opened an 
account with the Bank of Commerce. The Goldsmith note maturing Novem- 
ber 1, 1881, he notifled Judah that he should not longer need the loan. Maas 
and Judah saythat "a few days" before the note matured, Judah, being un- 
able to continue the loan to Goldsmith, determined to lend the money to 
Walker, Sons & Co.; and to accomplish that purpose the note of Goldsmith 
was discounted by the bank, and the proceeds placed to the crédit of Walker^ 



WALKEE V. MANHATTAN BANK. 249 

Sons & Co. As a f;iet, tliis discount was as early as Jnly 5th, for tliere is in 
tlie bank's aceount no discount of that amount, or anything like it.laterthan 
tliat date and prior to Decembcr 30th. Possibly, the note was taken as abso- 
lute payment witlioiit going into the discount aceount, as there was on Octo- 
ber 22d a payment of $6,000, and a discount of $1,500, wliich Maas says ac- 
companied the Goldsmith note transaction; but I do not see that this is very 
mateiial, for there is no doubt Judah was being pressed by the bank for money, 
and that the Goldsmith note was so used. 

At the same time Judah urged a loan oa the other securities of plaintifE on 
spécial deposit, but the bank declined this on the ground that cotton factors' 
accounts were not désirable to a bank with so small a capital. ïhe securi- 
ties were above par and abundantly safe for the loan, and it is one of the 
facts lef t unexplained by this testimony why the bank would be willing to ap- 
propriate the Goldsmith note and refuse to appropriate the other securities. 
The explanation given that cotton factors' accounts were not désirable is not 
satisfactory when the money would hâve gone stiU f urther to reduce the indebt- 
edness. It could not hâve boen a fear of the transaction because of plain- 
tifE's rightsin the premises.for the Goldsmith note was taken and the liabil- 
ity to pay back would hâve been as well risked in one case as the other; the 
larger amount making no différence, since the money itself would be on hand 
to pay back, and at least it was no worse off with the whole than a part. I 
think it a fair inference that the fact was that Judah was un willing then to 
Jippropriate the whole fund to liquidate tlie old indebtedness of Walker, Sons 
& Co., and wanted cash in hand for the remainiug securities, which the bank 
was un willing to gi ve. He used the collaterals released by the Goldsmith pay- 
ment to secure a loan through a relative of the other young Walker in New 
York, — that is, I inter this frorathe circumstances détail ed in proof in the Ar- 
kansas la w suit over those collaterals, — and was evidently hard pressed and not 
willing then to sacrifice everything to pay the défendant bank, and it was un- 
willing to let him hâve any more money. I call attention to this, because 1 
think it explains the transaction, and shows that the bank was not then 
shrinking from a guilty knowledge that Judah was about to commit a breach 
of trust, or that while it was willing to make a little breach, it was not will- 
ing to make a big one. The proceeds being in its own hands to meet any de- 
mand of the plaintiff in that hehalf, there was no sensé in refusing to lend 
the money on that aceount. The bank did not make the loan because Judah 
was un willing to pay the money on the old aceount. He could get the money 
at the Bank of Commerce. He told the oflScers of the défendant bank so, and 
they delivered the securities to him, fuUy knowing that he was going to 
make that use of them. Maas consulted the président and tlie attorney whether 
lie should deliver the securities to Judah, and they directed him to do so. 
He had forgotten, however, giving him the receipt and sending it to plain- 
tiff, and neither the président nor the attorney knew that fact. Goldsmith, 
the regular cashier, was absent in New York, but he never knew that fact. 
Maas never mentioned it, because he says he deemed jt unimportant at the 
time, and forgot it afterwards. ïhe securities were pledged to the Bank of 
Commerce, except the People's Insurance stock, which was on the books in 
plaintilï's name and could not be used by Judah. They were sold by that 
bank to satisfy the loan, and are lost to plaintiff. 

Tho firm of Walker, Sons & Co. soon after failed disastrously, ovving de- 
fendant bank a balance of over $5,000, notwithstanding Judah, according to 
his promise, appropriated to the debt certain stocks of his o\yn, and his dia- 
monds. After the failure, Kramer, a son-in-law of plaintiff and a lawyer, 
came to Memphis anil presented the receipt, and then the plaintiff learned, 
for the flrst time, that the securities had been so used by Judah and the bank. 
Kramer secured the delivery to himself of certain "country paper" and mort- 
gages to secure notes that were then first taken for the $20,000 lent by 
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plaintifif to the flrm, not including, however, the securities in controversy 
hère. An angry lawsuit grew out of this transaction, in tliis family, in the 
courts of Arkansas. A New York gentleman, nephew of the other young 
Walker, flled a bill stating that tlie securities belonged to him to seeure his 
guaranty of a loan by the Traders' & Importers' Bank of New York to the 
firm for some $26,000, and that lie had sent them to the firtn for collection, 
and that they were, by the plaintifï's son, and without consent of the otlier 
Walker or Judah, turned over to his own mother; ail of which was denied, 
and the averment made that this sclieme was trumped up to defeat plaintifC 
of her advantage, and enable Judah to continue business on the assets at 
Indian Bay, Arkansas. ïhese faets are stated to show the course of dealing 
in this family with each other, relied on to strengthen Judah's authority over 
the particular f unds in controversy in this suit. 

L. d E. Lehman and Metcalf é Walker, for plaintiff. 

T.B. Turley,tox défendant. 

Hammond, J. As counsel for the plaintiff well remarks, so far as 
the $5,000 eoUected by the défendant bank on the Goldsmith note are 
concerned, this is not a question of négligence, but one of title. The 
bank knew that the plaintilï was the owner of that fund, and while it 
may be conceded that, under the circurastances of the deposit, it could 
safely hâve redelivered the note and its collatéral eecurity to Judah, 
or might safely hâve paid him the money without gross or other nég- 
ligence, it did neither of thèse things. By authority of Judah, the 
plaintilï's agent, it converted the fund to its own use by paying the 
debt of another to itself. This was so significant an act of its own 
and of the agent that, knowing the plaintifï's title, the bank should 
hâve required spécifie authority from the plaintiff to justify that use 
of her f unds by her agent and itself, and it could not be at ail implied 
from the relation of Judah to the plaintiff and this fund. It was in 
no sensé an inveatment, as Judah prétends it was; and the bank knew 
it was not. None knew the weak condition of Walker, Sons & Co. 
better than the bank, and this was a desperate effort to save a part of 
its advances to that firm upon inadéquate security, and nothing but 
a deliberate attempt by Maas, the acting cashier, and Judah, two 
intimate friends, to carry out the confidential arrangement, that Judah 
would, at ail hazards, protect the bank, and which he afterwards 
further attempted to do by a pledge and appropriation of his indi- 
vidual securities, including even his personal diamonds. 

But had the firm of Walker, Sons & Co. been never so solvent, it 
would hâve been none the less a conversion by the bank. It is no 
answer to this to say that Judah had full control of the fund ; that 
he had created it, so to speak; that he had used it with the same full 
power that he had used his own funds and dealt with it in ail respects 
as if he were its owner. As a matter of fact he was not its owner, 
and the bank knew full well precisely who the owner was, where she 
resided, and that a letter or telegram would speedily develop whether 
or not her agent was authorized to use her money to pay the bank a 
debt due from a firm in such failing circumstances that the bank waa 
no longer willing to trust it, no longer desired its account, and waa 
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unwilling to lend it money upon securities purchased by it for thia 
agent and known to be ample security for the loan asked. Implied 
authority will not do to support such a transaction as that, where the 
principal is known, and the bank, relying on the implication, receives 
the benefit for itself. The temptation to indulge in weak implica- 
tions for one's own benefit is natural; but where the truth can be so 
readily learned no implication should prevail to sustain so plain a 
breaeh of trust as this was on the part of a spécial depositary. I 
am inclined to think that, apart frotn the relation of depositary, if 
Judah had corne to this bank, it being an entire stranger to ail thèse 
transactions, and pledged to it the Goldsmith note to secure or pay 
the Walker, Sons & Co. debt, first relating to the officers ail the facts 
exactly as we hâve them in this case, and submitting to them the 
risk of deciding whether he was sufiûciently authorized to make the 
pledge, the plaintiff could recover; because the want of authority 
would be apparent from the facts. The question is not to be tested' 
by Judah's opinion of his authority as a derivative faot, nor of the 
bank's opinion of that authority as a derivative fact; but, would any 
reasonable mind conclude from the circumstanoes that Judah was au- 
thorized to do this particular thing? If he had presented a written 
power of attorney authorizing him to do ail he claims to hâve had 
the power to do, and he had construed it to authorize this act, it would 
bave been a fatal misconstruction. He was to invest the fund and 
make it earn interest for her benefit; he had invested this particular 
fund in a safe security, and it was earning interest; he took the se- 
curity and pledged it for the debt of another than the owner, taking 
no security in return, not even the note of that other, with no stipu- 
lation as to time of the loan, none as to the rate of interest or time 
when due, a'nd without a single élément of investment in the trans- 
action. Changing the investment would bave been an entirely dif- 
férent transaction, and the very necessity that was upon him to con- 
vert this fund and the other securities on deposit with the bank was 
fully known to it, and precludes ail idea of any belief that this use 
of the Goldsmith note was a bonajîde investment for her benefit. It 
was the simple conversion of the fund to another's use. Now, it is 
true that other w^s the plaintiff's son, who was one of the firm, — and 
this was a kind of family firm, — but the plaintiff was not a member 
of it, and was in no way liable to make good its debts to this bank. 
It is true, she had lent the firm some $20,000 of her other funds; that 
about one-half of this loan was derived from tlie same source as the 
fund in eontroversy hère; and that as to that half she had never given 
any spécial directions or authority to lend it to the firm, and it was 
80 lent upon Judah's own responsibility as her agent. It is also true 
that she seems to hâve made no eomplaint of that conduct, but it is 
equally true that she was fully advised of the investments on spécial 
deposit in the défendant bank; that, for some reason, Judah desired 
a reeeipt showing the deposit; that it was sent to her, and she set 
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store by it, and that the firm promised to send on the bonds and place 
them in her own custody. As long as they sent her the coupons, or 
otherwise remitted the interest, however tardily, she permitted the 
spécial deposit to remain with her agent. But it does not follow from 
ail this that she was williug to lend this firm any more money and to 
turn over this spécial deposit for their benefit. The implications were 
rather to the eontrary, and especially if she were as i'ully aware of 
the firm's weakness as was this bank, and the bank cannot présume 
upon her ignorance. Besides, the bank knew that Judah was the 
agent of the firm, — the eashier thought he was a member of it, as did 
almost every one, though he dénies this, — its master and manager. 
This should hâve made the bank more careful in drawing inferences 
of authority for its own benefit. Its title can be no better than Ju- 
dah's. It was in no sensé an innocent purchaser of the note with- 
out notice of the plaintifï's title. Its right dépends wholly on Judah's 
actual authority to so apply the proceeds, and not on any protection 
through his appearance of authority. Knowing the rightful owner, 
it could dérive no title except from that owner directly, or through a 
duly-authorized agent to transfer it, and Judah was not in fact such 
an agent. 

Altogether, I hâve not the least doubt that the bank is liable for 
the amount of the Goldsmith note, and interest from the date of its 
collection, not so much because of any gross négligence, as because 
it has coUected her money and has never paid it to her, and without 
due authority appropriated it to its own use by paying the debt due 
to it from another. I do not think any dishonesty is to be imputed 
to the bank in the transaction. It is diffieult to resist the convic- 
tion, on the facts of this case, that point to something behind what 
has been really disclosed, that this family were trying to build on the 
remuants of the assets of the old family firm that had been withheld 
from creditors of that firm a new business; that everything was risked 
for their mutual benefit, and that the plaintifï is trying to retrieve her 
losses from bad management, and to save from the wreck by setting 
up technical rights, rather than moral obligations, to herself. Maas, 
the acting eashier, was familiar and intimately connected with ail 
this, and relied, perhaps, too much on the fidelity of the family to 
each other. Still, the contract of bailment is one of strict right, and 
the défense has not been projeeted on the line suggested, of showing 
that in fact this family conspired together to conceal from the cred- 
itors of the old and new firms that which, it may be, rightfully belonged 
to them, if the full facts were known, by putting the family moneys 
into such technical shape that if business prospered the men could 
use the funds, but if disaster came the women could claim them as 
their own. There was a suggestion of such défense in the argument, 
and I doubt not it satisfies the consciences of both Judah and Maas; 
but the court can décide only according to the technical attitude in 
which the parties hâve placed the défense, and not on that which is 
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left to mère inference, however strong that may be. "For misappro- 
priation of the thing bailed to him, aveu the bailee without reward 
makes himself strictly answerable. His attempts to sell, pledge, or 
give away the thing, or otherwise assume to act as the owner thereof, 
would be downright dishonesty, and amount to conversion. It is an 
argument for the good sensé and iidelity of parties thus intrusted 
that our reports shed but little light on thèse points." Schouler, 
Bailm. 62 ; Story, Bailm, § 102, last clause ; and see Duncan v. Jaudon, 
15 Wall. 165; Alexander v. Alderson, 7 Baxt. 403. 

I am not so entirely clear as to the bonds converted through a 
pledge of them to the Bank of Commerce, but I think the défendant 
bank can only be held for that conversion on the principle that a 
gratuitous bailee of an agent or trustée becomes the guarantor of that 
agent's good faith in his subséquent dealings with the property, and 
that, if this gratuitous bailee has knowledge of the fact that the agent 
contemplâtes the pledge of the securities for a particular purpose, he 
may withhold a redelivery to his own bailor, unless he has a care 
that the purpose falls within the scope of the bailor's own agency. 
Aside from the receipt, to be direetly considered, there can be no 
doubt that Judah was the bailor, and the bank's obligation as bailee 
was to him. The fact that he was an agent, and that the bailee knew 
the principal and ail about the agency, does not alter its relations to 
the bailor. It was not and did not, by the bailment, become a joint 
trustée or agent with Judah. Judah was its cestui que trust, so far as 
it was a trustée for any one. Accountability to him for the bailment 
was the full measure of its duty, and it might, without the least im- 
putation of négligence, redeliver to him from whom it received the 
property. Any other rule than this would deprive ail agents of a safe 
deposit for the property belonging to the agency ; for no bank or other 
depositary could at ail afïord to become the insurer of the iidelity of 
every agent who made spécial deposits with it. No case that has 
been cited holds such a doctrine. The bailee cannot profit by becom- 
ing a joint breaker of the trust ; and what we hâve already said about 
the Goldsmith note illustrâtes the stringency of that rule. Eut does 
the mère knowledge of the fact that one who is agent contemplâtes 
a certain use of the funds constitute the bailee a joint participant in 
a breach of trust, if by that act one occurs? Should a bailee from 
the agent, having that knowledge, meddle in the afïair, and withhold 
the property which he has promised to redeliver to that agent '? How 
far must this scrutiny go, and on what kind of évidence should the 
bailee act in withholding the property ? And does he act at the péril 
of liability both to the agent and the principal for a wrong décision ? 
Furthermore, if he must so act because he has that knowledge, when 
Jae is without actual knowledge of any contemplated use, why should 
he not be put to the obligation of making inquiry ? Thèse questions 
indicate that if the principle be correct, it virtually couverts every de- 
positary into a plenary trustée and transfers the agency at once to 
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the bailee. The bailee is, indisputably, in a narrow sensé, a trustée 
for the agent's principal, but more largely l'or the agent himself ; and 
as to neither is he a tr^istee in other than the limited sensé that every 
custodian is a trustée, though we are apt to preas this notion that he 
is a trustée beyond its proper scope. Mr. Pomeroy has wisely called 
attention to the danger of doing this in ail cases of implied trusts. 
2 Pom. Eq. § IQH, and notes. We hâve only to read Mr. Justice 
Stoey's commentary on the point to see how far the doctrine con- 
tended for hère goes beyond anything he conceived in relation to it. 
The original doctrine that this bank could only hâve delivered to 
Judah, the agent, and not at ail to his principal, has been broken 
down, indeed, and now the delivery may be always to the trueowner; 
but he does not hint at the doctrine that there can be no delivery to 
the agent who made the deposit without some spécial authority of the 
principal. Story, Bailm. §§ 102-108 ; The Idaho, 93 U. S. 575, 579. 
If a trustée be bailor, it is only when the trust ceases that the bailee 
must deliver to the rightful cestni que trust. Story, Bailm. § 109. 
He must also regard any other revocation of authority that comea to 
his notice ; but I find no case that holds a bailee when he delivers 
to his immédiate bailor without some notice of the revocation of the 
bailor's own ageney. Schouler, Bailm. 69. None of the cases cited 
by counsel, either as adjudications or in principle, can be held to 
charge the bank hère further than the Goldsmith note. I shall not 
extend this opinion by a review of them to show this, but leave that 
to the critical examination of the reader. Duncan v. Jaudon, supra; 
First Nat. Bank v. Graham, 100 U. S. 699; S. C. 79 Pa. St. 106; 
Smith V. Ayer, 101 U. S. 320 ; National Bank v. Insurance Co., 104 
U. S. 54; Golyar v. Taylor, 1 Cold. 372; Alexander v. Alderson, su- 
pra; Treadwell v. McKeon, 7 Baxt. 203 ; Parker y^Gilliam, 10 Yerg. 
394; United Society of Shakers v. Underwood, 11 Bush, 265; S. C. 
13 Amer. Law Reg. 211, and note; Shmv v. Spencer, 100 Mass. 389; 
Loring v. Brodie, 134 Mass. 453 ; Bundy v. Monticello, 84 Ind. 119. 
And see Mechanics' Bank v. Bank of Columbia, 5 Wheat. 326, 337; 
Scott V. National Bank, 72 Pa. St. 471 ; Chattahoochee Bank v. Schley, 
58 Ga. 369 ; Smith v. National Bank, 99 Mass. 605 ; Poster v. Essex 
Bank, 17 Mass. 479 ; Whitney v. National Bank, 55 Vt. 154. Thèse 
cases fully recognize the doctrine that any one, whether a bailee or a 
third person, who joins with a trustée in a breach of trust for his own 
profit, or purchases with notice of the true owner's rights, is liable to 
that owner; but they go no further than this, and do not establish 
that mère knowledge that the agent is about to pledge the securities 
to another for a particular purpose, without profit of its own in the 
transaction, is a basis for such liability ; and the claim hère must dé- 
pend entirely upon the right of this bank to redeliver thèse securities 
to Judah, who placed them on deposit. To paraphrase the language 
of Turton v. Dufief, 6 Wall. 420, we are asked to hold that the bank, 
which did the plaintiff's agent the kindnpss to keep safely for bim th& 
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Becurities Bhe had placed in his hands for management, should hâve 
anticipated his breach of trust, and intervened to prevent it by de- 
nying his right to retake a possession which the bank had taken from 
him. A bailee without hire, as by a spécial deposit, is unquestion- 
ably in some degree less bound to look after the conduct of a fiduci- 
ary bailor than a banker having a gênerai deposit for a like trustée. 
The circumstances under which a liability like that claimed hère will 
arise against the latter are stated in Gray v.Johnston, L. R. 3 H. L. 
1, and attention is there called to an important élément in the con- 
sidération of such cases, which is : that a banker cannot question the 
right of his customer by refusing to honor his domands by check or 
otherwise, upon any theory that it is the banker's duty to look after 
the appropriation of the trust funds when withdrawn from the bank, 
and to protect the trust by setting up &jus tertîi against the demand. 
This case goes further than any I bave found, in some of its expres- 
sions, to justify the contention that mère knowledge of the banker that 
a breach of trust is intended makes him privy to it and liable. But, on 
scrutinizing the cases there cited, it will be found that participation 
in the profits of the fraud is, generally speaking, an élément in the 
case; and a "mère reason to believe that the trustées were misapply- 
ing the assets" will not make the banker liable ; for "this would be to 
make every trustée accountable for his conduct in the trust to every 
agent whom he happened to employ, and would carry the principle 
of constructive trust to an inconvénient and, indeed, to an impractî- 
cable length." Keane v. Roharts, 4 Madd. 356. And in this case 
itself it is said : 

"Supposing, tlierefore, that tlie banker becomes incidentally aware that 
the customer, being in a fiduciary or représentative capacity, méditâtes a breach 
of trust, and draws a check for that purpose, the banker, not being inter- 
ested in the transaction, has no right to refuse payaient of the check; for if 
he did so, he would be making himself a party to an inquiry as between his cus- 
tomer and third persons. He would be setting up a supposed jus tertii as a 
reason why he should not perform his own distinct obligation to lus customer. " 
Gray v. Johmton, supra, 14. 

Thèse reasons apply with a greater force to a mère spécial deposit. 
Trefftz V. CaneUi, 4 P. C. 277; Giblin v. McMullen, 2 P. C. 317; 
Davies v. Sadler, 19 Ch. Div. 86. 

At ail events the bailee must know that the contemplated appro- 
priation is a breach of trust, not merely that a certain transaction 
is about to be consummated, which may or may not be a breach of 
trust, according to circumstances unknown to him. This is elearly 
established by the cases. Now, how did this bank know that Judah 
did not hâve authority from the plaintiff to lend this money to her 
son's firm, as he had lent other money to that firm out of this same 
fund? I hâve held that this would not serve as a défense where the 
bank got the benefit, as in the matter of the Goldsmith note, because 
there it was a question of title, and the right depended on the actual 
fact of authority, express or implied. But on this point it works the 
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other vray, and it is a question of négligence or guilty knowledge of 
Judah's want of authority; not whether the authority existed in fact, 
but whether the bank knew it did not exist. The bank did not know 
when it redelivered the securities to the same custody from which it 
obtained them what we now know, after careful examination of wit- 
nesses and eritical scrutinyinto the force and efPect of admitted circum- 
stances, that Judah had no express authority, and as a matter of iaw 
none could be fairly implied from his previoua dealings with the firm. 
How could the bank say Judah had no authority when it had no right 
to make an inquiry into it? He did, presumptively, hâve authority, 
and the bank might assume that so full an agent as he was or had 
been waa acting within the scope of his authority, just as one may 
assume that an exécuter is in the discharge of his office, and not act- 
ing beyond it. The négligence waa on the part of theplaintiff. She 
swears she did not trust Judah, and had no confidence in him, while 
ail the time before she had trusted him, in fact, by leaving this large 
fund in his entire control. She made no reply to the letter she got 
from the bank, — if she received it from that source, — from Novem- 
ber 27, 1880, to the date of Kramer's visit in December, 1882. She 
did not Write to terminate Judah's agency, and gave no directions 
not to redeliver to him, nor did she take any signifieant act in that 
direction; but, on the contrary, always communicated by letter and 
telegram about the interest with her son's firm, or with Judah, which 
was about the same thing, as this record shows that he was the real 
manager of the firm business. 

Unless, then, there is something in the receipt given by the bank, 
or in the circumstances attending it, to change the relation of Judah 
to the fund and to the bank, she cannot recover. I think the effect 
of that receipt bas been greatlyexaggerated, and that the use ofit made 
by the plaintifif is an afterthought. It is in form a receipt to Judah, 
and not to the plaintiff. Nothing was further from Judah's inten- 
tion than by that act to terminate his control over the securities. The 
bank had no such intention. The plaintiff had not by word or line 
indicated any intention to do that thing, so far, at least, as the bank 
knew, and thit is the point of our inquiry. She never communicated 
with the bank, and always with others, about the interest, and this for 
more than a year before their delivery to Judah. The circumstance 
of Judah coming into the bank and asking for a receipt to be sent to 
her, and having the bank inclose it to her, was entirely consistent 
with his continued agency. I think it altogether probable, as the let- 
ter is not produced, that Maas merely inclosed it at Judah's direc- 
tion in the envelope of the bank, and without any letter unless from 
Judah, or. at the most only with his own note to that effect; for it 
did not go through the regular routine of being signed by Goldsmith, 
the cashier, and copied on the letter-press book, as would bave been 
done if it had been the formai transaction of the bank. I think the 
plaintiff did not by thèse circumstances become the bank's bailor to 
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the exclusion of Judah, and, naturally, the bank continued to reeog- 
nize Judah's agency, as it had done for a long time before; and, as 
between her and the bank, theve is no reason for imposing the loss by 
her own neglect on the bank. She trusted Judah and not the bank ; or 
if she relied on the bank to protect her, she failed in any way to notify it 
of that f act. The receipt does not promise that the bank shall delivei 
to its holder, or contain any words to that effect, as some hâve done in 
the cases examined. It was not usual to give certificates of spécial 
deposit in this bank, and this is hardly a certificate at ail, and contains 
none of the indicia of negotiable or assignable deposit receipts in- 
tended to be used to secure or transfer title. It does not say that 
Mrs. Walker bas deposited the securities through or by her agent, but 
that "G. H. Judah, Esq., agent for Mrs. Eliza Walker, of Philadel- 
pbia, bas placed with us on spécial deposit," etc. The coupons of 
the bonds were payable in New York, and, altogether, if Mrs. Walker 
wished to dischàrge Judah, naturally she would hâve taken thèse se- 
curities into her own custody. Why should she keep them at Mem- 
phis? Plainly, they had been always under Judah's control, as the 
funds were from which they were derived, and the idea of treating this 
receipt as a change in his attitude towards the f und, and a change of 
the bank's attitude towards it, is resorted to in the hope of throwing 
the loss by her own neglect on the bank. 

There is no satisfactory proof that the bank got $1,000 of the pro- 
ceeds of the bonds. It may hâve done so, but it is not certain. The 
check on the Bank of Commerce, paid to défendant bank, was paid 
February 14, 1882. The discount on the pledge of the securities was 
on the 21st, and we know that a part of the bonds were, in fact, in 
New York until the 24th. Judah was largely overchecked with the 
Bank ol Commerce when the discount was made, and the identical 
money realized by the discount may or may not hâve gone to pay 
this particular check; but as the overcheck was $5,800, and the dis- 
count was only $5,091.38, some part of the overcheck certainly was 
paid from other sources. We cannot undertake to say that a part 
of the proceeds has been satisfactorily traced to the défendant bank. 

Decree according to this opinion. 
v.25F,no.5— 17 
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G-AEBAHY V. Kansas City, St. J. & C. B. E. Co.* 

{Circuit Court, D. Kansaà. October 3, 1885.) 

Master an» Sekvant— Fkllow-Skbvants— Injuby to Railroad Emplotb. 

A comraon liaiid engaged in the business of distributing iron rails along the 
side of a railroad track to be laid in place of other rails removed from that track, 
aiid under the control, with six oreightotlifirmen, of a boss or foieman, is not 
in the same eniployment as a man controUing and managing a switch-engine 
not used in carrying thèse rails, but in moving aiid transferring from one place 
to anolher cars not engaged in the business of relaying said track, and the rail- 
road Company will be liable for an in jury to the former caused by the négligence 
of the latter. 

Motion for New Trial. 

Byron Sherry and Thomas P. Fenton, for plaintiff. 

B. F. Stringfellow and Strong é Mossman, for défendant. 

Miller, Justice. This case was tried before the court and a jury 
at the June term, 1885, at Leavenworth, and a verdict rendered for 
plaintiiï. The défendant filed a pétition for a new trial under sec- 
tion 987 of the Eevised Statutes, and the printed argument of counsel 
having been submitted to me and duly considered, I am of opinion that 
the motion must be overruled. 

The action was brought to recover from the railroad company com- 
pensation for an injury received by plaintiff in conséquence of being 
struck by a car of the company in what is called the "yard." This 
yard appears to be a place in which the cars and locomotives of the com- 
pany are placed and used on many tracks connected with a car-house. 
The plaintiff was engaged, with half a dozen other men, under the con- 
trol of a foreman, in taking up and relaying one of the tracks in this 
yard. A switeh-engine usually eniployed in transferring cars from 
one track to another in this yard, and from one place to another, with 
several hands, including fireman and engineer, under the control of 
another manager or conduetor, struck the défendant while engaged 
in the work of replacing the rails of a track, and inflicted the injury 
for which the verdict was rendered. 

It was insisted by tbe défendant at the trial, and the court was 
asked to instruct the jury, that the plaintiff and the man in charge 
of the engine were servants and co-employes of the railroad com- 
pany in the sensé of the rule of law which exempts the company from 
liability to one sueh servant for the injuries arising from the négli- 
gence or want of care of the other. The court declined to do this, but, 
instead of it, charged the jury on that point as follows: 

"There is a principle of law that wliere one man in the employment of 
another is injured by the carelessness of a third man, wlio is also employed 
by the same man, that the comraon employer is not responsible for the care- 
lessness of the one who injured the other. There is that gênerai principle. 

'Eeported by Robertson Howard, Esq., of the St. Paul bar. 
See note at end of case. 
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It is liable to a great many exceptions, such as that they must be in tlie same 
common employment. J say to you, and relieve you of ail trouble about 
that, that thèse men, the plaintilï and the others, were not in the common em- 
ployment of the railroad company with the party wlio had charge of the cars 
that injuredthe plaintiff; so that is outof your way." 

To this charge the défendant excepta, and relies mainly on this ex- 
ception to obtain a new trial. The question thus presented is one 
which has been much considered of late in the courts of last resort 
in the states, and much discussed at the bar in thèse and in inferior 
courts. There is no unanimity in the décisions of the courts nor in 
opinion of the profession. After re-examining the matter, as I hâve 
doue, in the ligbt of thèse décisions and of sound principle, to the best 
of my ability to uuderstand what that may be in this connection, I re- 
main of the opinion that a common hand engaged in the business of 
distributing iron rails along the side of a track, to be laid in place of 
other rails removed from that track, and under the control, with six or 
eight other men, of a boss or foreman, is not in the same employ- 
ment as a man controlling and managing a switch-engine not used 
in carrying thèse rails, but in moving and transferring from one place 
to another cars not engaged in the business of relaying said track. 
And this, in my personal judgment, as a matter of sound principle, 
is also the necessary resuit of the latest décision of the suprême court 
of the United States on the same subject in the case of Chicago, M. 
é St. P. Ry. Co. V. Ross, 112 U. S. 377; S. C. 5 Sup. Ct. Eep. 184. 
The length of time that case was held under considération by the 
court, and the ultimate dissent of several of its members, show the 
serions attention it received, and by it I am governed. 

Other matters are suggested as grounds of a new trial; but I am 
satisfied that in regard to them the court comm'itted no error to the 
préjudice of défendant. 

Let an order be entered overruling the motion for a new trial 

NOTE. 
EUh of Employment — Négligence of Feîlow and Superior Servants, 

1. KiSKS OF Employment. When a person entera into the service of another he 
assumes ail the ordinary riaks incident to the employment, Woodworth v. St. Paul, 
M. & M. Rv. Co., 18 Fed. Rep. 282; Mentzer v. Arniour, Id. 373; Sunney v. Holt, 15 
Fed. Eep. 880; Howland v. Milwaukee, L. S. & W. Ry. Co., 11 N. VV. Eep. 529; 
Herbert v. Northern Pao. E. Co., 13 N. W. Eep. 349 ; Piquegno v. Chicago & G. T. E. Co.. 
17 N. W. Eep. ^32 ; Eichards v. Rough, 18 N, W. Eep. 785 ; Madden v. Minneapolis & St. 
L. Ey. Co., 20 N. W. Rep. 317 ; Hannibal & St. J. R. Co. v. Fox, 3 Pac. Eep. 320 ; Leary 
V. Boston & A. E. Co., 2 N. E. Rep. 115 ; and the employer agrées, by implication of law, 
not to subject him to extraordinary or unusual péril, and that he will furnish and luain- 
tain in repair suitable machinery, reasonably sale, with which to perforra this work, Gra- 
velle V. Minneapolis & St. L. Ey. Co., 10 Fed. Rep. 711 ; Armour v. Hahn, 4 Sup. Ct. Rep. 
433; Thompson v. Drymala, 1 N. Vf. Rep. 255; Thompson v. Hermann, 3 N. W. Eep. 
579; Braun v. Chicago, E. I. & Pac. E. Co., 6 N. W. Rep. 5 ; Herbert v. Northern Pao. R. 
Co., 13 N. W. Rep. 349 ; Moran v. Harris, 19 N. W. Eep. 278 ; Solomon R. Co. v. Jones, 2 
Pac. Rep. 657 ; McGee v. Boston Cordage Co., 1 N. E. Eep. 745 ; Bowers v. Union Pac. 
R. Co., 7 Pac. Eep. 251 ; Cunningham v. Union Pac. Ry. Co., Id. 795; Bean v. Ooeanic 
SteamNav. Co.,24Ped. Eep. 124; buthedoesnotcovenantto furnish machinery and ap- 
pliances tliat are safe beyond a contingency, nor that they are as safe as those of others 
using the same kind. Eichards v. Eough, 18 N. W. Eep. 785 ; Sjogren v. Hall, Id. 812 ; 
Batterson v. Chicago & G. T. E. Co ., Id. 584. The employé takes upon himself those risks, 



260 ïedeeaij eeportek. 

and only those, that are iisually incident to the employment engaged in, and in absence 
of statute the négligence of a fello w-servant is a risk assumed by the employé as a risk of 
the business or employment. Thompson v. Chicago, M. & St. P. Ky. Co., 14 Fed. Kep. 
564; Tottenv. PennsylvaniaR. Co., 11 Ped. Kep. 564. Ithasbeen held thatamaster is 
liable in damages for taking an inexperienced employé into danger without warning, 
Parkhurst v. Johnson, 15 N. W. Rep. 107 ; but infanoy or ignorance of the employé doea 
not, of itself, give him cause of action against his employer for injury resulting froni aet- 
ting him at dangerous work, if it appears that the employé was of average intelligence, 
and that his duties were explained to him when he entered upon the employment. 
McGinnis v. Canada Southern Bridge Co., 13 N. W. Rep. 819. Yet where an employé is 
put at other and more dangerous employment than he undertook to do, and is in- 
iured, the master will be liable. Jones v. Lake Shore & M. S. Ry. Co., 14 N. W. Rep. 551. 
Whereaservant,knowing the hazardof the employment as the business isconducted, is 
injured while engaged therein, he cannot recover nierely on the ground that there was 
a safer way of conducting the business, the adoption of which would hâve prevented 
the injury. Naylor v. Chicago & N. W. Ey. Co., 11 N. W. Rep. 24 ; Lopez v. Central 
Arizona Min. Co., 2 Pac. Rep. 748 ; Stafford v. Chicago, B. & Q. R. Co., 2 N. E. Rep. 
185. 

A railroad employé does not neoesaarily assume the risks incident to the use of un- 
safe maohinery furnished him because he knows its charaoter and condition ; but it is 
necessary that he understood, or by exercise of oommon observation ought to hâve un- 
derstood, the risks to which he was exposed by its use. Ruasell v. Minneapolis & St. L. 
Ry. Co., 20 N. W. Rep. 147 ; Cook v. St. Paul, M. & M. Ry. Co., 24 N. W. Rep. 311. And 
in a récent case it is said that while the servant assumes the ordinary risks of his em- 
ploymeBt, and, as a gênerai rule, such ordinary risks as he uiay knowingly and volun- 
tarily see fit to encounter, he does not stand upon the same footing wlth the master as 
respects the matter of care in inspecting and invesligating the risks to which he may 
be exposed. He has a right to présume that the master will do his duty in this respect, 
so that, when directed by proper anthority to perform certain services, or to perform 
them in a certain place, he will ordinarily be justitied in obeying orders without being 
chargeable with contributory négligence or the assumption of the riskof so doing, pro- 
vided he does not rashly and deliberately expose himself to unneoessary and unrea- 
sonable ristes which he knows and appréciâtes. Cook v. St. Paul, M. & M. Ky. Co., 24 
N. W. Rep. 311. 

(1) Ordinary Risks. It may be said to be well settled that onewho voluntarily enters 
the service of another takes upon himself the natural and ordinary risks incident to 
such employment, Smith v. Railvvay Co., 69 Mo. 38 ; Porter v. Rail way Co., 60 Mo. 160; 
Coombs V. Cordage Co., 102 Mass. 572 ; Perry v. Marsh, 25 Ala. 659 ; Gibson v. Erie Ry. 
Co., 63 N. Y. 449; Toledo, etc., Ry. Co. v. Black, 88 111. 112; Gibson v. Pacific R. Co., 
46 Mo. 163; "Wonder v. Baltimore, etc., R. Co., 32 Md. 411 ; Strahlendorf v. Rosenthal, 
30 Wis. 674; as well as those growing out of patent or known defects. De Forest v. 
Jewett, 23 Hnn, 490. In the case of Blake v. Railroad Co., 10 Reporter, 426, it was held 
by tlîe suprême court of Maine that the servant undertakes or contracts against ail the 
natural or ordinary risks of the employment, inoluding that of the négligence of fel- 
low-seryants, and a number of cases uphold the same doctrine. Beaulieu v. Portland 
Co., 48 Me. 295 ; Lawler v. Androsooggin R. Co., 62 Me. 467 ; Warner v. Ene Ry. Co., 39 
N. Y. 469; Zeigler v. Day, 123 Mass. 152. A number ofothershold that this Istrueonly 
where the négligent servant is not his superior in anthority. Kielley v. Belclier Silver 
Min. Co., 3 Sawy. 437 ; Georgia R. & B. Co. v. Rhodes, 58 Ga. 645 ; Wood v. New Bedford 
Coal Co., 121 Mass. 252; Hardy v. Carolina Cent. Ry. Co., 76 N. C. 6. 

The employé assumes those risks growing out of want of skiU on the part of any fel- 
low-servant, provided the master has used due care and diligence in the sélection, Col- 
ton v. Richards, 123 Mass. 484; Cummingsv. Grand Trunk Ry. Co., 4 Cliflf. — ; seeHarr 
per v. Indianapolis & St. L. R.Co.,47 Mo. 567 ; or rétention of such fellow-servaiit, Co- 
lumbus, etc., Ry. Co. v. Troesch, 68 111. 545; for the employer does not warrant the 
competenoy of fellow-servants, Browne, Dora. Eel. 126, nor the perfection of the ma- 
chinery. Columbus, etc., Ry. Co. v. Troesch. 68 111. 545 ; Hough v. Railway Co., 100 U. 
S. 213. But the servant does not enga'j;e against the négligence or malfeasanoe of the 
employer himself, who is always required to use due care and reasonable diligence for 
the protection of his etnpioyes. State v. Malster, 12 Reporter, 783 ; Brydon v. Stewart, 
2 Macq. H. L. Cas. 30; Paterson v. Wallace, 1 Macq. H. L. Cas. 748; Weems v. Math- 
ieson, 4 Macq. H. L. Cas. 215 ; Hallower v. Heiiley, 6 Cal. 209; Chicago, etc., Ey. Co. 
V. Jackson, 55 111. 492 ; Gibson v. Pacific R. Co., 46 Mo. 163 ; Coombs v. Cordage Co., 102 
Mass. 572 ; Cayzer v. Taylor, lOGray, 274 ; Seaver v. Boston, etc., R. R., 14 Gray, 466 ; 
Snow V. Housatonic E. Go., 8 Allen, 441; Gilman v. Eastern E. Corp., 10 Allen, 233; 
S. C. 13 Allen, 433 ; Olarke v. Holmes, 7 Hurl. & N. 937 ; Browne, Dom. Rel. 127. The 
employer is liable for an injury arising from his own négligence, even thongh tha 
négligence of a fellow-servant or co-servaut contributed thereto. Steller v. Chicago & 
N. W. Ry. Co., 1 N. "W. Rep. 112. 
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(2) Unmual Risks. An employé does not assume any unnsual or unknown risks, and 
the employer is uiider obligation to inform him, at the time of his eniployment, of ail 
facta within his kuowledge affecting the safety of the servant in the worfc to be per- 
formed, when the servant is ignorant of such tacts, MoGowan v. La Plata M. & 8. Co., 
9 Fed. Eep.861 ; Baxter v. Roberts, 44 Cal. 187; Strahlendorf v. Roaenthal, 30 Wis. 675 ; 
particularly in those cases where the service is dangerous to a degree beyond that which 
manifestly appears, Browne, Dotn. Rel. 126 ; or if the servant, beoause of youth or 
want of judgment, does not compreheiid the extent of the manifest risks, Dowling v. 
Allen, 74 Mo. 13 ; or by reason of inexpérience the employé does not and caimot fully 
appreciate the situation and danger. Sullivan v. India Manufg Co., 113 Mass. 396 ; 
Fones v. Phillips, 39 Ark. 17. 

The employer is in duty bound to make known ail ooncealed dangers, Dowling v. 
Allen, 74 Mo. 13 ; particularly where the employment itself is free from danger, an(l 
the existing péril grows out of extrinsic causes or circurastances not discernible to the 
ordinary observer, or disooverable by the use of ordinary prudence and précaution, 
Perry v. Marsh, 25 Ala. 659 ; Spelman v. Pisher Iron Co., 66 Barb. 151 ; or where, from 
extrai.eous causes, ttie employment is hazardous and dangerous to a degree beyond 
v?hat it fairly imports or is understood to be, Baxter v. Roberts, 44 Cal. 187 ; Perry v. 
Marsh, 25 Ala. 659; and is never justified in knowingly or negligently exposing his 
employé to an extraordinary or unusual or unreasouable péril in the course of his em- 
ployment, and against whicli such employé, for want of knowledge or skill or physical 
abillty, oannot, bythe use of ordinary oare and prudence, underthecircumstances, — the 
environment of the moment, — guard himself. State v. Malster, 12 Reporter, 783; 
Wonder v. Railroad Co., 32 Md. 41 1 ; Hanrathy's Case, 46 Md. 280 ; Hutchinson v. Rail- 
■way Co., 5 Exch. 343 ; Wigmore v. Jay, Id. 354 ; Roberts v. Smith, 2 Hurl & N. 213 ; 
Williams v. Clough, 3 Hurl & N. 258 ; Hough v. Railway Co., 100 TJ. S. 213. 

It was held in Baxter v. Roberts, 44 Cal. 187, where a man euiployed a carpenter to 
build a house for him on a lot, the title to which was in dispute, without advising 
him of such contested ownership, and of the forcible résistance with which he would 
meet, and the carpenter was unexpectedly attacked and injured by the parties olaim- 
ing adversely, the employer was held liable in damages; and where a miner was em- 
ployed to sink deeper a shaft which was craoked, and by reason thereof was danger- 
ous, of which the employer had fuU knowledge, without being informed of such crack 
or opening in the side of the shaft, and knejv nothing respecting it, and waa subse- 
qnentlv injured, while at work, by the caving of the shaft, the master was held liable. 
Strahlendorf V. Rosenthal, 30 Wis. 675. 

While it is the duty of the employer to inform his employé respecting any unasual 
or unseen dangers, yet he is not required to gi ve partioular instructions to guard against 
such dangers as are evidently obvions, though unusual. Costello v. Judson, 10 Re- 
porter, 786; Haycroft v. Lake Shore & M. S. Ry. Co., 2 Hun, 489; S. C. 64 N. Y. 636; 
ïlmrber v. Harlem Bridge, M. & F. R. Co., 60 N. Y. 326 ; Sullivan v. India Manufg Co., 
113 Mass. 3'JS; Shear. & E. Neg. ?? 49, 50. 

An employé is not bound or required to risk liis personal safety in the services of his 
employer, and may décline any services in which ne reasonably appreliends danger to 
himself, Green & Coates Sts. Ry. Co. v. Bresraer, 11 Reporter, 752 ; Hayden v. Manuf g 
Co., 29 Conn. 548; Railroad Co. v. Barber, 5 Ohio St. 5il; Wheat. Neg. ? 217; and if 
he continues in the employer's service after he aacertains the péril, or learns of the de- 
fectiveness and dangerousness of the machinery or appliances which increase the péril, 
lie cannot recover, Greenleaf v. Illinois Cent. R. Co., 29 lowa, 14 ; Green & Coates Sts. 
Ry. Co. V. Bresmer, 11 Reporter, 752 ; unless there was a promise on the part of the 
employer that the danger should be lessened or removed. Haskin v. Railroad Co., 65 
Barb. 129 ; Frazier v. Railway Co., 38 Pa. St. 104. 

It has been held by the suprême c lurt of Ohio, in a récent case. Union MaiiuPg Co. 
V. Morrissev, 40 Ohio St. 148, on the weight of English and Auierican autliority, 
Holmes v. Worthington, 2 Fost. & F. 533 ; Clarke v. Holmes, 7 Hurl. & N. 937 ; Hougli 
V. Railway Co., 100 IJ. S. 213, that where an employé, while using a machine, learns 
that it is defective and dangerous, complains to the foreman, who is oharged with the 
duty, among others, of keeping such machine in repair, and the foreman promises to 
remedy the defect and reniove the danger, and directs the employé to go to work with 
the defective and dangerous machinery, and such employé is injured, the employer will 
be liable. Where an employé continues to work with machinery rendered unusually 
dangerous, beoause defective or out of repair, under a promise of repair, the employer 
will be liable for injuries ocoasioned by reason of such defects; otherwise, however, 
where no complaint is made and no promise to repair. Way v. Illinois Cent. K. Co., 
40 lowa, 341 ; Muldowney v. Illinois Cent. R. Oo., 39 lowa, 615; Kroy v. Chicago, R. 
I. & P. R. Co., 32 lowa, 357 ; Greenleaf v. Illinois Cent. E. Co., 29 lowa. 14 ; Shear. & 
E. Neg. g 99. 

2. Neolioenob 01" Fellow-Servant. The employer is not liable to a servant for any 
injury resulting from the négligence of a fellow-servant in the same line or department 
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of eraployment, provided the employer exeroised due care in the sélection or rétention 
of the négligent employé. Buckley v. Qould & Carry Silver Min. Go., 14 Fed. Rep. 833 ; 
Gravelle v. Minneapolis & St. L. Ry. Co., 10 Fed. Eep. 711 ; Crew v. St. Louis, K.. & N. 
W. Ry. Ce, 20 Fed. Eep. 87 ; Johnson v. Arraour, 18 Fed. Rep. 490 ; Gilinore v. Nortli- 
ern Pao. Ry. Oo., Id. 888; The Harold, 21 Fed. Rep. 428; Hart v. Pétera, 13 N. W. Rep. 
219 ; Herbert v. Northern Pac. R. (Jo., Id. 349 ; Heine v. Chicago & N. W. Ry. CJo., 17 
N. W. Rep. 420 ; Neilson v. Gilbert, 23 N. W. Rep. 666 : Willis v. Oregon Ry. & Nav. 
Co., 4 Pac. Rep. 121 ; Stafford v. Chicago, B. & Q. R. Co., 2 N. E. Rep. 185. This is 
one of tiie riska assumed. Quincy Min. Co. v. Kitts, 3 N. W. Rep. 240 ; Brown v. Wi- 
nona & St. P. R. Co., 6 N. W. Rep. 484 ; Benn v. Null, 21 N. W. Rep. 700 ; Foley v. 
Chicago, R. I. & P. R. Co., Id. 124; Malone v. Burlington, C. R. & N. Ry. Co., Id. 756 ; 
Luce V. Chicago, St. P., M. & 0. R. Co., 24 N. W. Rep. 600. 

It has been held by a number of well-considered cases that where an employé is in- 
jured by the négligence of a co-servant and himself, If such injury could hâve been 
avoided by the exercise of ordinary care on the part of the oo-servant, the common 
master will be liable. Louisville & N. R. Co. y. Robinson, 4 Biish, 507; Toledo, eta, 
Ry. Co. V. O'Connor, 77 111. 391. But the current of décisions and the weight of author- 
ity is to the etfect that where the employer uses due diligence in selecting compétent 
and trustworthy servants, and lurnishes them with suitable toolsand means with which 
to perform the services for which tliey were employed, lie is not answerable in dam- 
ages to one of them for inj uries resulting from or caused by the négligence of a feilo w- 
servant in the same service. Farwell v. Boston, etc., R. Corp., 4 Metc. 49 ; Hubgh v. 
New Orléans & 0. R. Co., 6 La. Ann. 495 ; Beaulieu v. Portland Co., 48 Me. 291 ; McDer- 
mott v. Pacific R. Co., 30 Mo. 115 ; Anderaon v. New Jersey Steara-boat Co., 7 Robt. 611 , 
Ponton v. Wilniington & W. R. Co., 6 Jones, Law, 245 ; Illinois Cent. R. Co. v. Cox, 21 
111. 20; Columbus, etc., R. Co. v. Webb, 12 Ohio St., 475; Micliigan Cent. R. Co. y. 
Leahey, 10 Mich. 193 ; Sullivan v. Mississippi & M. R. Co., 11 lowa, 421 ; Caldwell v. 
Brown, 63 Pa. St. 453; Fox v. Sandford, 4 Sneed, 36 ; Michigan Cent. R. Co. v. Dolan, 
32 Mich. 510 ; Dillou v. TJjiion Pac. R. Co., 3 Dill. 319; Howd v. Mississippi Cent. E. 
Co., 50 Miss. 178; Lee v. Détroit Bridge & Iron Co., 62 Mo. 565; Kielley y. Belcher 
Silver Min. Co., 3 Sawy. 500 ; Mempliis <& C. R. Co. v. Thomas, 51 Misa. 637 ; Sullivan 
v. Toledo, etc., Ry. Co., 58 lud. 26; Smith y. Lowell Manufg Co., 124 Mass. 114; 
Walker v. BoUing, 22 Ala. 294 ; Shielda v. Yonge, 15 Ga. 349 ; Honner y. Illinois Cent. 
K. Ce, 15 111. 550 ; Madison, etc., E. Co. v. Bacon, 6 Ind. 205 ; Ohio, etc., R. Co. y. Tin- 
dall, 13 Ind. 366; Slattery v. Toledo, etc., Ry. Co., 23 Ind. 81 ; Carie y. Bangor, etc., R. 
Co., 43 Me. 269 ; Hayes v. Western R. Corp., 3 Cush. 270 ; King y. Boston, etc., R. Corp., 
9 Cush. 112 ; Brown y. Maxwell, 6 Hill, 592 ; Coon v. Syracuse, etc., R. Co., 5 N. Y. 492 ; 
Karl y. Maillard, 3 Bosw. 591 ; Weger y. Pennsylvania R. Co., 55 Pa. St. 460 ; Strange 
v. McCormick, 1 Phila. 156; Moseley v. Chamberlain, 18 Wis. 700; Whaalan y. Mad 
River & L. E. E. Co., 8 Ohio St. 249; Pittsburg, etc., Ry. Co. v. Devinney, 17 Ohio St. 
197 ; Chamberlain v. Milwaukee, etc., R. Co., 11 Wis. 238; Columbus, etc., Ry. Co. v. 
Arnold, 31 Ind. 174; Foster v. Minnesota Cent. Rv. Co., 14 Minn. 360,(Gil. 277;) Cooper 
V. Milwaukee, etc., Ey. Co., 23 Wis. 668 ; Lalor v. Chicago, etc., R. Co., 52 111. 401 ; Chi- 
cago, etc., Ey. Co. v. Murpliv, 53 111. 336; Brothers y. Cartter, 52 Mo. 372; Hogan v. 
Central Pac. R. Co., 49 Cal. 129 ; Warner v. Erie Ey. Co., 39 N. Y. 468; Laning v. New 
York Cent. E. Co., 49 N. Y. 521 ; Fiike v. Boston, etc., Ey. Co., 53 N. Y. 542 ; Wright 
y. New York Cent. E. Co., 25 N. Y. 562 ; Coulter y. Board of Education, 4 Hun, 569 ; 
Sumraerhays y. Kansas Pac. Ey. Co., 2 Colo. 484. 

Some of the cases go even to the extrême, and hold that the employa assumes ail the 
risks growing ont of the négligence of his fellow-servants in positions of greater au- 
thority and responsibility, or in a différent Une of eraployment, so long as both are in 
the aame gênerai business, and the négligence of the one niay contribnte to the danger 
of the other. Quincv Min. Co. v. Kitts, 42 Mioli. 34 ; S. C. 3 N. W. Eep. 240. See 
Laning y. New Yorlc Cent. R. Co., 49 N. Y. 521; Chicago & A. E. Co. y. Murphy, 53 
111. 336. And a well-kno wn law writer in a récent volume maintains the same gênerai 
doctrine. Browne, Dom.Eel. 121-131. This, however, is an unsettled question; but the 
weight of autliority and reason, it seenis to the writer, is to the effect that the employer 
is liable for the négligence of a superior servant in charge of the injured servant, when 
such négligence caused the injury. 

When the servants are in diiferent departments of the gênerai eraployment, which 
are essentially/orejgt?! to each other, the master is liable for the négligence of a fellow- 
servantproducing injury. King v. Ohio, etc., R. Co., 14 Fed. Rep. 277. So ia he, when 
he has been notified of the négligence or inefflciency of such servant. Ross v. Chicago, 
M. & St. P. Ry. Co., 8 Fed. Rep. 544 ; affirmed (by a divided court) in thesupreme court 
of the United' States in the case of Chicago, M & St. P. Ry. Co. v. Ross, 5 Sup. Ct. Rep. 
184. 

{1) Who are Fellow-Servants. It has been said that where différent persons are em- 
ployed in a work "where the gênerai object to be accomplished is one and the same, 
the employer the same, the several servants deriving authority and compensation from 
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the sarae Bonroe, ail employés and agents, from the highest to the lowest, are to be re- 
garded as fellow-servants, no matter how remote from eaoh other they niay usually be 
occupled, or how distinct in charaeter and nature may be thcir respective duties and 
employment, and vvithont any différence in ranlc or authority." Buckley v. Gould 
& Curry Silver Min. Oo., 14 Fed. Rep. 833, in note on 841, citing Wilson v. Merry, 
L. K. 1 H. L. Se. App. 32G ; Bartonshill Coal Co. v. Reid, 3 Macq. 295 ; Allen v. Gas 
Co., 1 Exch. Div. 251; Rourke v. White Moss Colliery Co., 1 C. P. Div. 556; Railroad 
Co. V. Fort, 17 Wall. 553; Blake v. Maine Cent. R. Co., 70 Me. 60; Albro v. Agawam 
Canal Co., 6 Oush. 75; Gillshannon v. Stony Brook R. Ce, 10 Cush. 228. But it bas 
been more correctly held recuntly tbat fellow-servants or oo-servants, within tbe rule, 
are persons engaged in tbe same conimon service under the same gênerai control. 
Gravelle v. Minneapolis cfc St. L. Ry. Co., 10 Fed. Rep. 711. It is said tbat a brake- 
man making a switch for bis train on one track in a railroad yard is a fellow-serv- 
ant witb the engine-man of another train of the same corporation upon an adjacent 
track, and cannot reoover for négligence of such engine-man. Randall v. Baltimore 
& O. R. t^o., 3 Sup. et. Rep. 322. A foreman nnder a boss carpenter is a fellow-serv- 
ant of other workmen. Peschel v. Chicago, M. & St. P. Ry. Co., 21 N. W. Rep. 269. 
Foremen are fellow-servants, for whose négligence the master is not liable, unless he 
bas delegati'd to sucb foreman some duty imposed by law on the n.aster. Copper v. 
Louisville, E. & St. L. R. Co., 2 N. E. Rep. 749. Master of vessel is a fellow-servant 
witb its mate. Mathews v. Case, 21 N. W. Rep. 513. Car-inspector fellow-servant with 
brakeman. Smith v. Potter, 9 N. W. Rep, 273. Miner wbo mines coal, and one who 
labors upon roadway in miners' room, is. Troughear v. Lower Vein Coal Co., 17 N. 
W. Rep. 775. And it was recently held tbat a servant or employé of a railroad Com- 
pany engaged in constructing and repairing tunnels on the Une of its road is a fellow- 
servant of the engineer in charge of the train whicb conveys him to and from bis work. 
Copper V. Louisville, E. & St. L. R. Co., 2 N. E. Rep. 749. So is a foreman who directs 
removal of cars to yard to be repaired, with brakeman. Fraker v. St. Paul, M. & M. 
Ry. Co., 19 N. W. Rep. 349. Oonductor of brakeman, Pease v. Chicago & N. W. Ry., 20 
N. W. Rep. 908 ; but not of engineer. Ross v. Chicago, M. & St. P. Ry. Co., 8 Fed. Rep. 
544; Chicago, M. & St. P. Ry. Co. v. Ross, 5 Sup. Ct. Eep. 184. But the conductor ofa 
construction train, and workmen on same under him, not. Chicago, St. P., M. & 0. Ry. 
Co. v. I-undstruni, 20 N. W. Rep. 198. Road-master is not with workmen. Atchison, 
T. & S. P. R. Co. V. Moore, 1 Pac Rep. 044. Car-repairer boss, and workman under 
him, not. Mannibal & St. J. R. Co. v. Fox, 3 Pac. Rep. 320. Superintendent ofa work, 
not of thé workmen. Pantzar v. Tilly Poster Min. Co., 2 N. E. Rep. 24. 

Any servant in vested with control or superiority over another in any particnlar part of 
the business is not a fellow-servant within the nieaning of the rule. Gravelle v. Min- 
neapolis & St. L. Ry. Co., 10 Fed. Rep. 711. It may be laid down as a gênerai principlo 
tbat where one servant bas an authority or control over tbe other, or bas been charged 
by the master with providing and keeping in repair projjer machinery, tbat he is not 
the fellow-servant oi one working acoording to his directions, or using tb e machinery 
or applia'nces provided by him. Gilmore v. Northern Pac. Ry. Co., 18 Fed. Rep. 866. 

3. SuPERioB Servants. To constitute one vice-principal or superior servant the mas- 
ter must bave committed to him the virtual and substantial control of the business, 
and the power to do ail acts necessary to its conduct, Willis v. Oregon Ry. & Nav. Co., 
4 Pac. Rep. 121 ; or is charged with providing and maintaining in good repair the ma- 
chinery to be used by the workmen. Gilmore v. Northern Pac. Ry. Co., 18 Fed. Rep. 
866. And when the master delegates duties which the law imposes upon him to au 
agent or employé, the latter, whatever may be his rank, in performing such duties, 
acts as the master, and if a servant of the comnion master is injured by the négligence 
of such agent or employer in performing such duties, the master is liable. Copper v. 
Louisville, E. & St. L. R. Co., 2 N. E. Rep. 749. 

Tbe employer is liable for tbe négligence of a superior-servant whose orders the in- 
jured servant is required to obey, which causes injury to another employé, even though 
he be in tbe same gênerai line of employment, Scbùltz v. Chicago, M. & St. P. R. Co., 
4 N. W. Rep. 399; Berea Stone Co. v. Kraft, 31 Obio St. 287 ; Little Miami R. Co. v. 
Stevens, 20 Ohio, 415; Cleveland, C. & G. R. Co. v. Keary, 3 Obio St. 201 ; Mad River 
& L. E. R. Co. V. Barber, 5 Ohio St. 541 ; Whaalan v. Mad River & L. E. R. Co., 8 Ohio 
St. 249; Pittsburg, Pt. W. & G. Ry. Co. v. Devinney, 17 Ohio St. 197; Cowles v. Rioh- 
mond & D. R. Co., 84 N. C. 309; Galveston, etc., R. Co. v. Delahunty, 53 Tex. 206; 
McGosker v. Railroad Co., 12 Reporter. 278; Railway Co. v. Levalley, ïd. 374; Shear. 
& R. Neg. ^ 96 ; Whart. Neg. g 205 ; and tbe injured servant is not guilty of such con- 
tributory négligence as may be regarded as tbe proximate cause of the inj ury. Fanner 
V. Central lowa Ry. Co., 2 1 N. W. Rep. 895. A contrary doctrine is maintained in some 
cases ; see Laning v. New York Cent. E. Co., 49 N. Y. 521 ; Peterson v. Wliitebreast Coal 
& M. Co., 50 lowa, 673; Chicago & A. R. Co. v. Murpby, 53 Iil. 336; Lawler v. Andros- 
ooggin R. Co., 62 Me. 463; even where sucb superior servant is a foreman or superin- 
tendent, Malone v. Hathaway, 64 N. Y. 5 ; Brothers v. Cartter, 62 Mo. 372 • Lewis v. St, 
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Louis & I. M. E. Co., 59 Mo. 495; Wilson v. Merry, 1 H. L. Se. App. 326 ; Wigmore 
V. Jay, 5 Exch. 354; uiileas the employer hâve knowledge of tlie inoompetency of the 
servant complained of, Blake v. Maine Cent. R. Ce, 70 Me. GO; Colton v. Kichards, 
123 Mass. 484; Cummins v. Grand Trunk Ry. Co., 4 Cliff. — ; or unless lie v/aa orig- 
inally at fault in the sélection of suoh négligent servant. McDonald v. Hazletine, 53 
Cal. 35. 

The court say, in the case of State v. Malster, 12 Reporter, 783, that to the gênerai 
rule of non-reaponsibility there is this qiialiiic ition or exception, to-wit: That where 
the superintendent or overseer and directing servant is intrusted with the discharge 
of the duties inoumbent upon the niaster, as between him and his gênerai servante, 
then the master may be held responsible for the omission of the manager or superin- 
tendent in respect to those duties intrusted to him which the master is i>ound to per- 
forni; and there are other cases holding to the same effect. Murphy v. Smith, 19 G. B. 
(N. S.) 361 ; Malone v. Hathaway, 64 N. Y. 5 ; Moran's Case, 44 Md. 283 ; Whart. Neg. ? 
229. Irving Browne makes two exceptions, and draws the distinctions to a nice shade, 
Browne, Dom. Rel. 132 : Mrst, in the case of corporations, where the délégation of au- 
thority to agents of ditferent grades of authority and responsibility is a niatterof ne- 
cessity, the corporation being unable to act except througn agents, and as suoh agents 
occupy the place of a master, the corporation is said to be présent in thèse agents, and 
oonsequently liable for the manner in which they perform their duties, Flike v. Boston 
& A. R. Co., 53 N. Y. 549 ; Dobbin v. Richmond & D. E. Co., 81 N. C. 446 ; and, secmd, 
where a master delegates his powers and authority over the work and the employés, in- 
cluding the power of selecting and discharging employés, purchasing and repairlng ma- 
chinery, and constitutes hiiu, as Browne terms it, the alter ego, Corooran v. Holbrook, 
59 N. Y. 517 ; MuUan v. Steam-ship Co., 78 Pa. St. 25 ; Mitchell v. Eobinson, 80 Ind. 281 ; 
because in such a case the négligence, as well as the knowledge and notification of the 
agent, is attributable to the niaster. Patterson v. Pittsburg & C. R. Co., 76 Pa. St. 389; 
Pord V. Pitchburg R. Co., 110 Mass. 240. In the much-disoussed case of Chicago, M. & 
> St. P. Ry. Co. V. Ross, 5 Sup. Ct. Rep. 184, itwas held by the suprême court of the United 
States (by a divided court) that the conductor of a rail way train is the représentative of 
the Company, standing in ita place and stead in tiie runuing of the train, and holding 
the Company liable for an injury ocoasioned by the négligence of such conductor to 
. an engineer on the train. 

In Kain y. Smith, 3 Ohio Law J. 154, the New York court of appeala held that thé 
master is liable for injuries caused by defecte in machinery or apparatus which should 
hâve been disoovered and remedied by the master meohauic or foreman, when such 
defects caused the injury complained of. It has been held in Missouri, Marshall v. 
Schricker, 63 Mo. 309, that" the employer cannot be charged with négligence of onewho 
was merely a foreman over the plain tifi, not engaged in a distinct part of th e gênerai serv- 
ice, but in the same work with the plaintiff, and not charged with any executive duties 
or oontrol over plaintiflf which would<:onstitutehim theagentof the employer." This 
is a place where Bro wne's aller ego doctrine cornes into play ; but, according to the writer's 
way of viewing the question, this is not in accord with the current of the décisions and 
the weight of authority. The weight of authority, at least in the mors récent cases, is to 
the effect that, no matter whether the foreman orsuperior servant is vested with " exec- 
utive powers" or not, if an inferior employé isrequired toobey the directions of auch su- 
perior servant or foreman in charge, heisnot afellow-workman withintherule, and the 
common master will be liable in damages for any négligence on the part of such superior 
servant or toreman in charge, which results in injury to an inferior servant or employé; 
and particularly when such inferior servant or employé is injured while attempting to 
perform an act directed by such foreman or superior servant. Dowling v. Allen, 74 
Mo. 13. It may be laid dowu as a gênerai rule that a master is liable for ail injuries 
caused by the négligence of a fellow-servant, when suoh fellow-servant is empowered 
with superior authority and may direct the inferior. Cowles v. Richmond & D. R. Co., 
84 N. C. 309 ; Lake Shore & M. S. Ry. Co. v. Lavalley, 36 Ohio St. 221. Thus, in the case 
of MoCosker v. Long Island R. Co., 10 Reporter, 608, the New York court of appeals 
held that a yard-master of a railway company, who had charge of the making up of 
trains, and the power to employ and' discharge subordinates, stands in the place of the 
Company pro ?iac vice. And there are a number of cases to the same effect. See Lan- 
ing V. New York Cent. R. Co., 49 N. Y. 521 ; Briokner v. New York Cent. R. Co., Id. 
672; Plike v. Boston & A. E. Co., 53 N. Y. 549; Malone v. Hathaway, 64 N. Y. 5; 
Beael v. New York Cent. & H. R. R. Co., 70 N. Y. 171 ; Fort v. Whipple, 11 Hun, 586 ; 
Bagan v. Tucker, 18 Hun, 347; Mullon v. Steam-ship Co., 78 Pa. St. 26; Railway Co. v. 
Lewis, 33 Ohio St. 196 ; Dobbin v. Richmond & D. R. Co., 81 N. C. 446 ; The Clatsop 
Chief, 7 Sawy. 274; S. C. 8 Fed. Rep. 163. In the case of The Clatsop Chief it is said : 
"The deceased was merely the tireman of the Clatsop Chief, and, as such, subjeot to 
the orders of the master. He was an inferior servant, injured by the misoonduct of a 
superior one, for which injury there is much authority and more reason for holding 
the common employer liable." This is manifestly the onlyjust and équitable doc- 
trine. It may be a breaking away from the rigorous and inéquitable rules of the E» 
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glish common law, and from the former doctrine in this coiintry ; see Buckley v. Gonld 
& 0. Min. Co., 14 Fed. Kep. 833, and :iote, 840, but the tide seems to be now fully set 
in the direction of justice and humanity, and the poor laborer, who, under the old 
rule, was lei't to be driven about by the windg of cliauce, stranded upon thé shjals of 
misfortune, or wrecked upon the rocks of adversity, will be better protected in his 
person and hia rights in the future. Packet Co. v. AIcCue, 17 Wall. 613; Eailroad Co. 
V. Port, Id. 557; Berea Stone Co. v. Kraft, 31 Ohio St. 289; Chicago & N. W. E. Co. v. 
Moranda, 93 111. 302 ; Devany v. Vulcan Iron Works, 4 Mo. App. 238 ; Gorinly v. Vul- 
can Iron Works, 61 Mo. 492; The Chandos, 6 Sawy. 548. 
St. Paul, Miim. Jas. M. Kebb. 



Philbrick v. Citï op Niles. 

'Circuit Court, W, D. Miehigan, S. D. September 10, 1885.) 

1. NBaLIGBNCE — DkFECTIVE SlDEWAlK— QUESTION FOR JuRY. 

When, in an action to recover damages for a Personal injury cau<?ed by a de- ■ 
fective sidcwalk, the évidence upon the issue of négligence or contributory 
négligence présents a question of fact to be considered and determined by 
weigiiing évidence, it is the province of the jury, and not of the court, tb déter- 
mine it. 

2. Bamb— New Tbial — Excessitb Damages. 

A verdict of $3,000 for personal injury, caused by falling through an open- 
ing in a sidcwalk, held not so excessive aa to warrant a new trial. 

Assumpsit. Motion for a new trial. 

Georg' S. Clapp and James A, Kellogg, for plaintiff. 

Théodore G.Beaver and Edward Bacon, for défendant. 

WiTHEY, J. The grounds of the defendant's motion for a new trial 
are that the verdict is against the weight of évidence, contrary to the 
law and the charge of the court; that the court refused to grant some 
of the defendant's requests, and that the damages are excessive. The 
jury gave the plaintiff a verdict for $3,000 damages as compensation 
for Personal injuries sustained by falling through an opening in a 
sidewalk into the area under the walk in the défendant city. The 
plaintiff was going sonth on the sidewalk in question, carrying an open 
umbrella somewhat in front of her, to ward off the wind and snow 
whieh were coming from the south-west, and, not seelng the holo in 
the walk, which was then uncovered, fell through it into the area. 
The street was a public one, and the plaintiff had previously passed 
over the same walk, and never observed any sign or évidence of danger 
to persons passing over it; nor was there, in fact, any danger when 
the trap-door was in its place whieh usually covered the opening. 
Years prior to the event in question the owners of the property front- 
ing on the sidewalk built the walk, leaving the opening in question, 
about three feet wide by five feet long, to which a trap-door was 
fitted. They and their tenants were accustomed, from the time the 
walk was built, to remove the cover whenever they had occasion either 
to lower merchandise or other articles into the area, or to remove there- 
from any articles. The area was connected with the basement of the 
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building. On such occasions the trap-door was leaned against the 
front of the building, the opening reaching close to the wall and ex- 
tending five feet towards the outer edge or end of the walk. From 
the sidewalk to the bottom of the area was four or five feet. When- 
ever the cover was removed for the purpose stated, the opening was 
usually exposed for 15 minutes, more or less, aecording to conven- 
ience and circumstances, and at such times, and on the présent oc- 
casion, lefli wholly unguarded, and without a signal to warn of the 
danger other than the opening itself. 

The laws of the state grant to the city the care of its streets and 
sidewalks, and the usual powers, such as impose the duty of keeping 
or causing them to be kept in a reasonably safe condition for the pub- 
lic use. The principal questions in the case are whether the injuries 
to the plaintiff resulted from want of proper and reasonable care on 
the part of the municipal authorities, amounting to négligence, and 
whether the plaintiff was guilty of contributory négligence. The jury 
were instructed, in substance, that there could be no objection to the 
existence of the opening in the walk, closed by a trap-door, and the 
fact that the occupants of the building were accustomed and suffered 
to remove the cover in order to receive into or deliver merchandise 
or other articles from the basement of the building through the area 
was not of itself évidence of négligence; that openings in sidewalks 
were allowable and usual, and to which there was no valid objection 
when kept securely covered, or, when uncovered, if proper précau- 
tions are taken to guard persons against accident and injury; and 
that in order to establish négligence it must appear from the évidence 
that the city authorities not only knew of the existence of the open- 
ing, and of such occasional use of it, but also knew that the occupants 
of the building were accustomed to leave the opening uncovered, with 
no protection about it, and no signal of danger, and suffered such a 
etate of things to continue. 

Whether the city authorities had been guilty of négligence by fail- 
ing to exercise reasonable care and diligence depended upon consid- 
érations which were fully stated, and in référence to which considér- 
able évidence was introduced on both sides. It cannot justly be con- 
tended that the évidence on the part of the plaintiff did not tend to 
show that there was négligence, nor can it be contended, on the other 
hand, that the évidence did not tend to show contributory négligence 
on the part of the plaintiff. The defendant's counsel contend that 
the prépondérance of évidence was elearly with the défendant on both 
questions; but I am unable to say that the conclusions reached by 
the jury were elearly or manifestly wrong, even though I should not 
entirely agrée with them. The raie is that whenever the évidence upon 
any issue in a cause présents a question of fact to be considered and 
determined by weighing évidence, it is the province of the jury, and 
not of the court, to consider and détermine it. People in the city of 
Niles who passed over the sidewalk knew there was an opening in 
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ît. That at times it was left uncovered and unguarded, as it was at 
the time of the plaintiff's injury. The jury were therefore justified in 
linding that the city authorities, by the exercise of reasonable care 
and diligence, Bhould hâve known of the same facts, and of the recur- 
ring danger. If they should hâve known those things, they are con- 
clusively presumed to hâve known them, They never took steps to 
remove, diminish, or prevent the danger. They never required the 
size of the opening to be reduced, which would hâve diminished the 
danger, nor a guard or signal of danger to be exhibited, but suffered 
without any action a careless and négligent use of it to be continued 
year after year, and up to the titûe of the accident. AU thèse con- 
sidérations, past and présent, the jury were told to consider. 

I might conclude that the plaintiff was guilty of contributory nég- 
ligence, but the jury hâve said she was not négligent, and I cannot 
say they are clearly in error. Certainly she was not called upon to 
exercise extraordinary vigilance in going over a walk not generally 
dangerouB and not known by her ever to hâve been dangerous. The 
care required was much less than in a person going over a railroad 
Crossing, a place of constant and well -known danger, demanding the 
greatest vigilance on the part of persons and approaching trains. The 
only care required of the plaintiff was ordinary care, suoh as a pru- 
dent person is expected to use under like circumstances. The ver- 
dict was not oontrary to the charge of the court, and ail instructions 
were given that were material or neeessary. The damages are larger 
than I think the plaintiff ought to recover, but there is no rule by 
which tn compute dehnitely the damages in such a case. They are, 
in a large degree, a matter of judgment, and 12 good men hâve fixed 
them at $3,000. Another trial might resuit in less or greater dam- 
ages being awarded, and inasmuch as I can reduce them only by ex- 
ercising my individual judgment against the judgment of 12 men, 
with no certain standard for fixing a différent sum, I hâve concluded 
to overrule the motion for a new trial upon this as I hâve upon the 
other grounds. And it is so ordered, with costs of the motion in favor 
of the plaintiff. 

Négligence, when question for jury, see Bunt v. Sierra Buttes Gold Miij. Co., 24 Ped 
Eep. 847. 
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In re Application of Kelley for Writ of Habeas Corpus.^ 

(District Court, D. Minnesota. November 7, 1885.) 

1. Extradition— Beitish Tbeaty of 1843 — Minnesota Statute— Examination 
BEFOBB United States Commissionek— Right op Accused to Offbb Tes- 

TIMONT. 

On the examination of a party before a United States commissioner in the 
State of Minnesota, in extradition proceedings under the treaty of 1843 with 
Great Britain, he bas the right to examine witnesses in his own behalf. 

3. Same— AcT OF CoNGEKss OF 1848 — Waehant— Authoeity of United States 
Commissioner. 

The authority of the commissioner to issue the warrant under the treaty of 
1843, and the act of congress of 1848, must appear upon the face of the writ. 

On Habeas Corpus. 

H. Steenerson and J. W. Cathcart, for petitioner. 

A. G. M. Spragge and C. A. Congdon, for the British Government. 

Nelson, J. The prisoner, Edward Kelley, was arrested under a 
warrant issued by Frank Ives, commissioner of the circuit court of the 
United States for the district of Minnesota, on complaint of a con- 
stable of the dominion of Canada for his extradition under the treaty 
of 1842 between the United States and Great Britain on the charge 
of murder ; and after examination he was committed to the custody 
of the marshal of the United States for this district, to await the ex- 
ecutive order for his surrender. He is now brought before me on a 
writ of habeas corpus, and the proceedings before the commissioner are 
sent up on a writ of certiorari. The complaint ia in the following 
words: 

"complaint. 

" United States of America, District of Minnesota — ss. : Before me, Frank 
Ives, a commissioner of the circuit court of the United States in and for said 
district, personally cornes John Lee Johnston, a constable of the dominion of 
Canada police, wiio, being sworn, on his oath says, on information and belief, 
that on or about the twenty-seventh day of November, 1884, at the neighbor- 
hood of Jobnston's ranch, on the Columbia river, in the Kootaney district of 
British Columbia, in the dominion of Canada, one Edward Kelley did felo- 
niously, and with malice aforethought, kill and murder one Robert McGregor 
Baird, whose résidence was in Missoula, in the territory of Montana, in the 
United States of America. ïhe said offense is contrary to the statutes of the 
dominion of Canada, and the complainaut prays that the said Edward Kelley 
may be arrested and held for extradition, and be f urther dealt with according 
to law. John L. Johnston. 

"Subscribed and sworn to before me this twenty-sixth day of September, 
A. D. 1885. 

"Frank Ives, 
"Commissioner U. S. Circuit Court for the District of Minnesota." 

'Keported by Robertson Howard, Esq., of the St. Paul bar. 
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And on this complaint the commissioner issued a warrant for Kel- 
ley's arrest, which was duly executed, and the prisoner brought be- 
fore him. The warrant is in the following words: 

"WARRANT. 

" The Président of the United States of Ameriaa to the Marshaî of the United 
States for the District of Minnesota, and to his Beputies, or any or either 
of them : 

"Whereas, complaint on oath bas been made to me, charging that Edward 
Kelley did, on or aboutthe twenty-seventh day of November, in the year one 
thousand eight hundred and eighty-four, at the neighborliood of Jolmston's 
ranch, on the Columbia river, in the Kootaney district of British Columbia, 
in the dominion of Canada, feloniously, and with malice aforetbought, kill 
and murder one Robert McGregor Baird, contrary to the form of the statutes 
of the dominion of Canada: 

"Now, therefore, you are hereby comraanded, in the name of the président; 
of the United States of America, to apprehend tlie said Edward Kelley, and 
bring his body fortbwith before me at my office in St. Vincent, in said dis- 
trict, to answer the said complaint, and be dealt with according to law for 
said offense. 

"Given under my hand and seal this twenty-sixth day of September, in the 
year of our Lord one thousand eiglit hundred and eighty-flve. 

"EiiANK IVES, [Seal.J 
^'Commissioner of the Circuit Court of the United States for the District of 

Minnesota. " 

The regularity of the proceedings before the commissioner, and his 
jurisdiction, is attaoked on the hearing, and many objections urged 
by the prisoner's counsel. I shall consider briefly two only : First. 
It appears from the proceedings sent up that at the close of the évi- 
dence for the prosecution the défendant called a witness in his behalf, 
and on objection interposed bythe counsel for the prosecution itwas 
sustained. This is alleged as a fatal, error. The commissioner un- 
doubtedly erred. The défendant should hâve been permitted to in- 
troduce évidence. The tenth article of the treaty of 1842 déclares 
ihat the person charged with the crime of murder shall be delivered 
up, "provided that this shall only be done upon such évidence of crim- 
inality as, according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his appréhension and 
commitment for trial if the crime or offense had there been com- 
mitted." The examination in this case must be conducted according 
to the laws of the state of Minnesota, where the prisoner is arrested; 
and by section 13, p. 93é, Young's St. Minn., it is enaeted that, "after 
the testimony to support the prosecution is finished, the witnesses for 
the prisoner, if he has any, shall be sworn and examined." The com- 
missioner failed to observe the mode of procédure designated by the 
laws of the state of Minnesota, and the prisoner's commitment is 
illégal. Heisentitled to be discharged, unless the original warrant 
under which the arrest is made is sufficient to hold him for exami- 
nation de novo; and this brings me to the other objection of the pris- 
oner's counsel: Second. That the warrant under which the arrest 
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■was. made is void, for the reason that it does not show on its face 
that the oommissioner is an of&cer authorized to act under the law 
of congress of August 12, 1848. This law is entitled "An act for 
giving effect to certain treaty stipulations between this and foreign 
governments for the appréhension and delivery up of certain crim- 
inals," and by its terms the commissioner must be authorized to act 
as a magistrate in extradition cases. I agrée with Judge Blatch- 
FORD {In re Ferez, 7 Blatchf. 34) that the proeeeding is spécial, in- 
stitnted under the treaty and the act of congress of 1848, andthefact 
that the commissioner who issued the warrant is authorized so to do 
is jurisdictional, and must appear upon the face of the warrant. It 
does not so appear in this warrant, and in my judgment the prisoner 
cannot be legally held under it. He is therefore discharged. 



Adams V. Bellaibe Stampino Co. 

Same V. Babok and others. 

(Oireuit Court, 8. D. Ohio, E. D. Ootober 17, 1885.) 

1?ATENT Law— EiGHT OF ASSIGNEE OF CHOSES IN ACTION ÏO SUB AT Law TheKE- 

FOB m His OwN JVame — Appucation op Staïb Statutes of Limitation» 
To Actions for the Infringkment of Patents. 

Plaintifl, Adams, became the assignée of the entire interest in and to the 
patent a year and more before its expiration, talj-ing with an assignment of 
the légal title the right to recover ail past damages. His title was made 
up of three chains of title, involving a number of individual interests. The 
patent having expired, suit was commenced at law, and a gênerai and four 
spécial demurrers filed. Query. In such a case, can the plaintill sue in his 
own name for infringeitients occurring during the period when his assign- 
ors held the légal title, or must his assignors be joined in separate suits ac- 
cording as priority between them shall appear? And, query, do the state stat- 
utes of limitations apply to such actions? Held: Fimt. That under section 
4919, Kev. St., plaintill, by virtue of his title as assignée, has the right to sue in 
his own name for ail infringeraents, including those of date prior to the assign- 
ments under which he claims. Moore v. Marsh, 7 Wall 516, distinguished. 
Second. As to the application of the state statutes of limitations the autbori- 
tiea are in conflict, and the jury will be instructed, if theyflndfor the plaintifî, 
to find suparately, by spécial verdict, the damages prior and those subséquent ta 
the limitation claimed. 

On Défendants' Demurrer to Déclaration. 

James H. Raymond, for plaintiff. 

George W. Dyer, (with whom is Charles H. Grosvenor,) for défend- 
ants. 

Sage, J. 1. It is my opinion that the plaintiff in thèse actions, 
by virtue of his title as assignée, has the right to sue in his own name 
for ail infringements, including those of date prior to the assignments 
under which he claims. This opinion is based upon the provisions 
of section 4919, Rev. St., that damages for infringement may be re- 
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covered in the name of the party interested. In cases where the as- 
signaient does not include prior claims for infringement the holder of 
the patent at the time of the prior infringement should be joined as 
a plaintiff, but only for the reason tbat the assignaient of a patent 
does not earry with it claims for prior infringements. That was 
the point decided in Moore v. Marsh, 1 Wall. 515. But in the case 
at bar the assignments include, in terms, ail claim for prior infringe- 
ments. The plaintiff is therefore the only party interested, and the 
actions are rightly brought in bis name. 

2. The state statute of limitation^ does not apply. The authori- 
ties are in confliet, and the question is one of great difficulty. With- 
out entering upon discussion I hâve concluded, while deciding this 
point against the défendants, that the cases in their f urther progress 
should be so shaped as, in the event of verdict for the plaintiff, to 
save the question for décision by the appellate court without putting 
the parties, whatever tbat décision may be, to the expeuse or delay of 
a new trial. 

The demurrers will be overruled, with leave to défendants to plead 
within 30 days. If they plead the statute of limitations, the plea will 
be overruled on démarrer; but on the trial the jury will be ipstructed, 
if they find for the plaintiff, to find separately, by spécial verdict, the 
damages prior and those subséquent to the limitation claimed. 



HoE and another v. Kahleb. 
(CireuU Court, S. D. New York. October 23, 1885.) 

Patents fou Inventions — Hok Printing-Prbss— Construction op Patent No. 
131,217 — RkguijArity of Issue op Patent. 

Former décision in 20 Blatclif.430, and 12 Fed. Rep. 111, examined, anu opin- 
ion thorein expressed adliered to. 

în Equity. 

B. F. Thurston and M. B. PJiUipp, for plaintiffs. 

B. F. Lee and Vf(. H. L. Lee, for défendant. 

Blatchford, Justice. The bill in this case was filed April 21, 
187y, the answer on August 9, 1879, and an amended answer on 
Octobèr 7, 1879. The proofs were taken between February 16, 1880, 
and July 7, 1881. The case was heard on December 6, 1881, and 
decided on March 27, 1882, in an opinion reported in 20 Blatchf. 
430, and 12 Fed. Eep. 111. A decree was ordered in favor of the 
plaintiffs on claims 3 and 4 of the patent sued on, and was entered 
May 5, 1883. It declared the validity of the patent and the infringe- 
ment of claims 3 and 4, and ordered an account of profits and dam- 
ages before a master, and a perpétuai inj unction as to claims 3 and 
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4. The aceounting bas been had, and the master bas reported no 
profits and six cents damages. Both parties bave stipulated to file 
no exceptions to the report. Before the référence was closed and the 
report made, and on the thirteenth of July, 1885, the défendant gave 
notice of a motion for the relief prayed for in a pétition sworn to 
July 11, 1885. 

The pétition sets forth that one of the défenses urged on the bear- 
ing was that the oath to the application by Mr. Hoe was not taken 
before an officer authorized to administer oaths, and that, as a mat- 
ter of law, no oath to the application was ever taken by Mr. Hoe ; 
that, althougb a certified copy of the file-wrapper, and contents in 
the matter of the patent was in évidence, the court held that, under 
the pleadings and évidence, the défense was not properly made out ; 
that it is the practice in the patent-oflice to préserve ail papers filed 
in support of the application for a patent, as well as the communi- 
eations between the applicant and the office, a mémorandum of which 
is placed on the file-wrapper, together with the date of the receipt of 
each paper, and of the sending of any communication from the office 
in respect thereto, and of ail other proceedings bad in the office ; that 
the file-wrapper and contents contain a complète record of the pro- 
ceedings had on an application for a patent, together with the memo- 
randa referred to as being on the file-wrapper; and that the file- 
wrapper and contents are prima facie évidence of the complète record 
of the application for a patent, and of the papers filed in support 
thereof, and of the communications in respect thereto, and can only 
be rebutted by compétent évidence. 

The pétition further sets forth that since the décision of this cause 
certain cases bave been decided by the suprême court of the United 
States which, bad they been decided prior to the hearing and décis- 
ion of this cause, would bave caused this court to rule that the dé- 
fense above set forth was well taken, and refers to the case of Mahn 
V. Harwood, 112 U. S. 354, S. C. 5 Sup. Ct. Rep. 174, and cases there 
cited, as holding that where the commissioner of patents bas exceeded 
bis authority in granting or reissuing a patent, such fact furnishes a 
good défense to a suit brought for its infringement. 

The pétition also sets forth that in several cases in wbicb the va- 
lidity of a reissue was in question the suprême court of the United 
States bas held that the question was properly raised upon pleadings 
no more explieit and exact than those in the case at bar. 

The pétition also sets forth that a défense urged in behalf of the 
défendant was that the patent was not infringed by bim; that there 
bave been several cases in the suprême court of the United States 
wbicb, had they been decided prior to the bearing and décision of this 
cause, would hâve caused the defendant's contention in that behalf ta 
prevail; that the tendency of the décisions referred to bas been to con- 
fine a patentée to a strict construction of bis claims, and to include 
within a claim nothing which was not included within its language. 
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and not to extend it beyond the objects set forth in the spécification 
as those designed to be accomplished by the inventer ; that, in ac- 
cordance with that rule, nothing contained in the claim can be ex- 
cluded from it to prevent a narrowing of its scope ; and that this re- 
lates to claims 3 and 4 of the patent in suit. 

The pétition also sets forth that a défense urged as to claim 4 
was the non-patentability of its subject-matter in view of the state of 
the art; that an adjustingroUer exactlylike that mentioned in claim 
i is shown by the record to hâve been previously used for similar or 
analogouB purposes ; and that, under décisions made by the suprême 
court of the United States since the hearing and décision of this cause, 
it must be heJd that the subject-matter of claim 4 was not patentable. 

The pétition also sets forth that the petitioner is desirous of being 
further heard on the effect of the filing of the caveat by Hoe; and on 
the question whether the alleged inventions of claims 3 and 4 were 
those of Hoe alone or of the plaintiffs jointly; and as to the antic- 
ipation of the alleged inventions by Campbell ; and as to whether 
the patent, in any event, was not surreptitiously and unjustly obtained 
for that which was in fact invented by Campbell, who was using rea- 
sonable diligence in adapting and perfecting the same; and as to 
whether, as a matter of law and public policy, inventors can be al- 
lowed to keep their invention dormant for so many years. 

As reasons for the delay in applying for the rehearing, the pétition 
sets forth that the plaintiffs did not proceed with the accounting till 
near the end of the year 1884, and that the practieal effect of the de- 
cree has recently become much more onerous than before, because the 
défendant is now largely interested in making printing-presses, and 
the decree is now being used to the détriment of his interests, and to 
prevent the sale of machines to parties who would otherwise purohase 
them. 

The pétition prays that the court will order a rehearing; that, if 
it deems it necessary, the proofs may be opened to show the practice 
in the patent-office in regard to preserving papers filed in applications 
for patents, and letters to and from the office, and in regard to the 
record of the proceedings, and the dates of filing papers, and of re- 
ceiving and sending communications, and the scope and functions of 
a file-wrapper and contents, in the matter of a patent; and that the 
défendant may be allowed to amend his answer, and allège that the 
patent is void in that Hoe never made oath to the application, and 
the commissioner exceeded his jurisdiction in issuing the patent. 

The pétition is not sworn to by the défendant, but is sworn to by 
one of his solicitors, for the reason stated in the affidavit that the de- 
fendant résides in Chicago, Illinois, and is absent from the state of 
New York. 

The pétition is supplemented by an affidavit made by the défend- 
ant on the first of October, 1885, which sets forth that in November, 
1884, he became largely interested in the Bullock Printing-press Com- 
v.25F.no.5— 18 
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pany, an Illinois corporation, which owns his patent, in accorâanee 
with which the machine complained of as an infringement in this case 
wasmade; that that corporation is deterred from using the devioe in 
conlroversy by reason of the injunction ordered against him, and is 
désirons of making machines containing it; that no effort was spared 
prior to the original hearing to obtain every possible défense and pré- 
sent it to the court; that he made exhaustive iuquiries among printing- 
pressmen and others, and experts were employed to examine into the 
state of the art, and an exceptional amount of time and labor was 
spent in so doing; and tbat at the time of the ârst hearing he knew 
of no défense which had not been set up. 

At the hearing on the pétition the défendant presented to the court 
an affidavit sworn to September 26, 1885, by Mr. B. P. Lee, one 
of his solicitors, eetting forth that the plaintitfs had sought to carry 
back the date of their invention to tlàe date of the caveat filed by 
Hoe in 1854; that in 1876, the affiant was aleo counsel for the Bul- 
lock Printing-press Company the plaintiff in a case against George 
Jones as treasurer of the New York Times; that in that case Stephen 
D. Tucker, one of the plaintiffs in this suit, was examined as a wit- 
ness, and there testified, in substance, that the efforts of Hoe and 
himself to construct a delivery apparatus were in the expérimental 
stage, and were still unsuccessful, as late as 1859 or 1860; that dur- 
ing the taking of the testimony in this cause he had entirely forgot- 
ten the fact that the examination of Tucker in the suit against the 
New York Times eontained that pièce of évidence, as he had been en- 
gaged in a large number of other cases, and had been very busy with 
other matters in the interval; that he considers that the introduction 
of that évidence is of great importance in this cause, for the foUow- 
ing reasons : "The caveat shows a certain method of succesaively re- 
tarding a numbei of sheets in their progressout of the printing-press 
by switching them into paths of différent lengths in such a manner 
that they may be ail held back until they are reached by the last of 
the séries, which travels through the normal or shortest path towards 
the outlet of the machine. In this way a long gap was to be croated 
between successive séries of sheets, so as to enable the well-known 
fly-frame to get back in time to reeeive the séries of sheets and fly 
them upon the table;" that the plaintiffs contend, and the court bas 
decided, that claim 3 of the plaintiffs' patent is to be so construed as 
to include merely the device of the caveat, consisting of a switoh, 
a long tape path and a short tape path, and the invention is thus 
sought to be carried back to 1854; that Tucker shows, by his évi- 
dence in the Times Case, that Hoe and Tucker had not succeeded in 
making a rapid fly delivery as late as 1859 and 1860, although they 
had been experimenting for a long time; that the device which they 
finally adopted, as shown in the patent, and which was successful 
enough to be put upon the Dailu Neivs press, was a very différent de- 
livery contrivance from that of the caveat, for it involved anothei 
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swîtch and two ây-frames, so that successive pairs of newspapers, 
brought together by the first switch and long and short tape paths, 
were then switcbed alternately upon two différent fly-f rames, and laid 
upon two différent tables ; that this évidence of Tucker would seem 
conciusively to show that Hoe and Tucker's invention oould not be 
considered as having pasaed ont of the expérimental stage in 1860, 
and yet, so far as the mechanism of the caveat is concerned, that was 
in the same unsatisfactory condition in 1854 as it remained ever af- 
terwards, down to the timewhen the second switch and thetwosheet 
flyers were eombined with a switch and a long and short tape path, 
so as to make the delivery described in the patent ; that it would thus 
seem clear that the plaintiffs cannot carry back the invention of claim 
3 beyond tbe date of their application for a patent, April 4, 1872; 
that préviens to that date Campbell had made his working drawings, 
and was engaged in building a printing-press which, whiie it did not 
contain tlie device which the défendant considéra to be the devise of 
the patent, did contain a device precisely similar in principle to that 
described in the caveat; that while, according to the defendant's view, 
Campbell's mechanism does not contain either the invention of the 
patent or the mechanism of the défendant, it clearly contains the 
mechanism of the caveat, and the mechanism of the plaintiff's patent, 
under the broad construction given to it by the court ; that the reason 
why that évidence was not introduced in this case was because the 
défendant knew nothing of its existence, and the affiant had lost sight 
of it; that the New York Times Case related to an entirely différent 
mechanism, namely, a cutting apparatus which severs a continuons 
web into sheets, and it would not hâve been naturally supposed that 
any évidence pertinent to that case could be of value in this; that 
the matter first came to the alfiant's attention shortly before the time 
he introduced it in évidence in a suit brought by the plaintiffs on the 
same patent against the Boston Dailu Advertiser; that he caused 
Tucker's said déposition to be put in évidence in the Advertiser suit; 
and t.hat the delay in making the application to befounded on his af- 
fidavii s due to the same causes as those referred to as preventing 
an application for a rehearing from being made earlier herein. 

A copy of the déposition of Tucker in the Times Case is annexed 
to the affidavit. It was taken October 23, 1876, in the présence of 
Mr. B. P. Lee. A copy of the affidavit of Mr. Lee and of the dépo- 
sition of Mr. Tucker was served September 28, 1885, with notice of 
a motion to be made (in connection with the motion for a rehearing) 
on ail the proceedings and papers herein, and on the évidence taken 
for the défendants in the suit against the Boston Daily Advertiser, 
that the proofs herein be opened for the purpose of allowing the dép- 
osition of Tucker in the suit against Jones to be put in évidence ; and 
of a motion to be made, on ail the proceedings and papers herein, for 
a reconsideration of the questions of novelty, patentability, and in- 
fringement, and ail other questions affecting the validity of the plain- 
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tiffs' patent, passed upon by the court at the time of the entry of the 
interlocutory decree. 

The motions thus notieed hâve been heard. At the hearing the 
plaintiffs interposed a demurrer to the petitign, setûng forth as causes 
of demurrer : (1) That it does not appear by the pétition that the pe- 
titioner could not with reasonable diligence hâve discovered the al- 
leged matters therein set forth, for the purpose of showing which he 
desires to hâve the proofs reopened, and could not hâve duly pre- 
sented such matters to the attention of the court at a prior stage of 
the case; (2) that it does not appear by inspection of said pétition 
that said matters are in any way material or controlling upon the 
meritsof this case; (3) that the said pétition is not verified by the 
défendant, or by any one authorized to act for him in that behalf, but 
by a solicitor only; (4) that the pétition does not disclose any mat- 
ter of equity whereon or whereby the prayer of the pétition should be 
granted. 

The plaintiffs also presented an affidavit made by Mr. W. Hunter, 
who bas been in the service of the United States in the state depart- 
ment for 56 years last past, and for the last 19 years second assistant 
secretary of state, setting forth that he personally knows J. Nunn, be- 
fore whom as "a London commiasioner to administer oaths in com- 
mon law " the oath of Mr. Hoe to the application was taken in Lon- 
don, March 12, 1872. The affidavit further says as to Mr. Nunn: 

"He was vice and deputy consul of the United States, at London, England, 
from September 18, 1869, to Noveraber 25, 1881. A vice-consul is a consular 
offlcer who performs the duties of consul when the consul himself is absent. 
A deputy-consul is a consular offlcer who performs the duties of consul when 
the latter, though présent, may be prevented from acting. I hâve been f amil- 
iar with the handwriting of tîie said J. Nunn during the whole period of hia 
holding the office above stated." 

The affidavit further states that Mr. Hunter Aas examined the orig- 
inal records of the patent-office of the application for the patent in 
suit, and recognizes the signature of J. Nunn appended to the oath 
of Mr. Hoe, as the signature of the said J. Nunn, who was such vice 
and deputy consul. ïhe fact that Mr. Nunn held those officiai posi- 
tions during the time named by Mr. Hunter is further shown by cer- 
tificates and certified papers from the department of state. 

1. The défendant contends that claim 4 involved no invention and 
was not patentable. Claim 4 is this : 

"(4) The employaient and use of the adjusting roller 59, for regulating the 
travel of the flrst sheet, constructed and operating substantially in the man- 
ner described and specifled." 

As to claim 4 the former décision said : 

"Claim 4 is a claim to the adjusting roller for regulating the travel of the 
flrst sheet, in its longer path, relatively to the travel of the second sheet, in 
its shorter path. It thus involves the two several séries of tapes of the two 
several paths. The adjustment of the relative lengths of the two paths ta 
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each otlier, by modifying the length of the longer one, through an adjustment 
of the roller acting on the longer tapes, i3 the point of the claim." 

The défendant contends that ail there is of claim 4 is that the rol- 
ler 59, instead of being rigidly held in position, is attached to the 
frame by a set screw and a slot, so that it can be slid up and down 
in order to lengthen or shorten the longer tape path which runs around 
it. The view is urged that to fasten the bearings of a roller in such 
manner that it will be adjustable by means of a set screw and a slot 
is an obvions thing, not in volving invention ; and the folio wing oasea 
are cited in support of this view: Slawson v. Grand St. li. Co., 107 
U. S. 6é9; S. G. 2 Sup. Ct. Bep. 663; Pennsylvania B. Co. \. Loco- 
motive Truck Co., 110 U. S. 490; S. G. 4 Sup. Ct, Eep. 220; Morris 
v.McMillin, 112 U S. 244; S. G. 5 Sup Gt.Eep. 218; Blakev.San 
Francisco, 113 U. S. 679; S. G. 5 Sup. Gt. Eep. 692; Thompson v. 
Boisselier, 114 U. S. 1; S. G. 5 Sup. Gt. Eep. 1042; Stephenson v. 
Brooklyn B. Co., là. 149; S. G. 5 Sup. Gt. Eep. 777; SpiU v. Cellu- 
loïd Manvfg Co., 22 Blatchf. 441 ; S. G. 21 Fed. Eep. 631, But the 
définition of the invention covered by claim 4, above given, shows 
that the cases cited do not cover the présent case. It is not the ab- 
stract adjustment of the roller 59 in différent positions that is claimed, 
but it is the adjustment of the relative lengths of the paths traveled 
by the two sheets to each other, by regulating the length of the path 
of the first sheet, through the adjustment of the position of the roller 
59, by the means shown. 

It is also contended that a similar device for an analogous purpose 
was used in the Dryden press at Gray & Green's, and that the fast- 
ening of boxes or journal bearings to the frame-work of machinery 
by a slot, a screw, and a jam-nut was old. On this subject I am sat- 
isfied of the correctness of the views stated in the former décision, 
which were thèse : 

"The defendant's expert says that the English patent to Dryden and Miles 
does not contain any description of the apparatus relied on, and that the 
drawing alone is imperfect and is not a sufflcient description to invalidate 
claim 4. The plaintifEs' expert says that the roller of Dryden and Miles does 
not act on one set of tapes alone, but varies the lengths of two sets of tapes 
simultaneously and to substantially the same extent. The defendant's expert 
says that the Dryden press at Gray & Green's exhibited the invention in 
claim 4, but he gives no reason for so thinking. The plaintiffs' expert says 
that that press had only one set of tapes, and had no method of adjustment 
by which the travel of one sheet could be adjusted relatively to the travel of 
another and following sheet; and that the adjustment of the roller in it ad- 
justed the travel of the same sheet relatively to forms of types which printed 
the two sides of it, so as to make the impressions register. ïhis is not the in- 
vention of claim 4. " 

It is also urged that the invention in claim 4 could not bave been the 
joint production of two minds. The soundness of this proposition is 
not perceived, and there is nothing in the évidence to overcome, on 
this point, the force of the grant. 
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2. The question in regard to the oath of Mr. Hoe is sh-enuously 
urged. That question is stated thus in the former décision : 

"In the contents of the flle-wrapper in the matter of the patent is an oath 
sworn to by Mr. Hoe, March 12, 1872, at London, England, before 'J. Nunn, 
a London commissioner to administer oaths in common law ; ' the offlcial char- 
acter of Mr. Nunn being authenticated by a eertiflcate made by the consul 
gênerai of the United States at London. No other oath by Mr. Hoe to the 
spécification or application appears among the contents of the lile-wrapper. 
There is a proper affldavit by Mr. Tucker that he verily believes himself to bo 
the flrst, original, and joint inventor with Mr. Hoe, and as to the other par- 
ticulars required. The form of the oath by Mi'. Hoe is not criticised. But it 
is objected that the oath was not taken before a proper offlcer, and so there 
was no oath by Mr. Hoe, and no valid patent. The contents of the oath were 
prescribed by section 30 of the act of July 8, 1870, (16 U. S. St. at Large, 202.) 
That section provided that the oath might be made ' before anyperson within 
the United States authorized by law to administer oaths, or, where the ap- 
plicant résides in a foreign country, before any minister, charge d'affaires, 
consul, or commercial agent, holding commission under the government of 
the United States, or before any notaiy public of the foreign country in which 
the applicant may be.'" 

On tbis sabject the former décision said : 

"The bill allèges that the plaintifls obtained letters patent for their inven- 
tion ' in due form of law.' It allèges nothing as to any oath, or as to any ap- 
plication, except to say that they obtained the patent ' upon due application 
therefor.' The answer does not aver any defect in Mr. Hoe's oath, or any 
want of an oath, but allèges merely that the défendant 'is not informed 
whether, in other respects, the requirements of law relative to the granting 
of letters patent were complied with by the said Hoe and Tucker, or what, if 
any, proceedings were had prior to the issue of said letters patent, and there- 
fore dénies the allégations of the bill of complaint in respect to the same, and 
leaves the complainants to make such proof thereof as thoy may be advised.' 
The plaintiffs sustained whatever prima fade burden there was upon them 
because of the averment as to «due application,' by introducing the patent. 
The plaintiffs did not put in évidence the flle-wrapper and contents. They 
were put in évidence by the défendant, under the objection by the plaintiffs 
that they were incompétent, irrelevant, and immaterial. There is no disclos- 
ure in the record of any point being made by the défendant as to a defect in 
Mr. Hoe's oath, or as to the want of an oath by Mr. Hoe. The plaintiffs had 
put the patent in évidence wlthout any objection being taken by the défend- 
ant that it was not properly granted because there was no proper oath. There 
is no évidence put in by the défendant to rebut the presumption, from the 
grant of the patent, that there was a proper prior oath by Mr. Hoe, tending 
to show that there was no such oath by hiin, or that the oath appearing was 
the only oath he made. The copy of the file-wrapper and contents is a copy 
certifled January 9, 1881, and speaks only as to what were the contents of 
the flle-wrapper on that date. The papers are not évidence to show that 
there was not a proper oath by Mr. Hoe, other than the one referred to, even 
if that were an improper one. They were not compétent or relevant toshow 
the want of an oath. The patent recites that the plaintifls « hâve complied 
with the various requirements of law in such cases made and provided,' and, 
' upon due examination made,' they are 'adjudged to be justly entitled to a 
patent under the law.' Section 26 of the act of 1870 provides that the inventor 
must make application in writlng to the commissioner of patents for the pat- 
ent. Section 30 provides for the oath to be made by the applicant. Section 
31 provides that, 'on the filing of any such application and the payment of the 
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duty required by law, the commissioner shall cause an examination to be made 
of the alleged new invention or discoveiy, and if, on such examination, it 
sliallappear that the claimant is justly entitled to a patent under the law, 
and that the sarae is sufflciently iisef ul and important, the commissioner shalJ 
issue a patent therefor.' Assuming that it is open to a défendant, on plead- 
ings such as those in this case, or in any case, to défend a suit on a patent for 
infringement by setting up and showing a defect in, or a want of, the pre- 
liminary affidavit, when a patent is issued containing such récitals as that in 
this case, — a question not now necessary to be considered or discussed, — it ia 
very clear that the défendant in this case does not show the existence of such 
a defect or want by any compétent évidence." 

It is contended that, in view of récent décisions of the suprême court, 
the détermination of this court on the former hearing in regard to the 
oath of Mr. Hoe cannot be sustained. The décisions referred to are 
Miller v. Brass Co., 104 U. S. 350; James v. Campbell, Id. 356 ; Ea- 
gleton Manuf'g Co. v. West, etc., Manufg Co., 11 1 D. S. 490 ; S. 0. 4. 
Sup. Ct. Eep. 593; Mahn v. Harwood^U2 U. S. 354; S. G. 5. 8up. 
et. Eep. 174; Wollensak v. Reiher, 115 U. S. 96; S. C. 5. Sup. Ct. 
Eep. 1137. Attention is called to the fact that the answer, after the 
paragraph before quoted, ending with the word "advised," goes on to 
say, "and this défendant dénies that the said letters patent granted 
or seeured to the said Hoe and Tncker, or to either of them, any ex- 
clusive rights or privilèges whatsoever," and also contains a gênerai 
déniai of the allégations of the bill; and it is urged that the défense 
that Hoe failed to make oath to his application can be set up under 
the answer in this case. But the point of the former décision was 
that, even though the défendant could show in défense a defect in or 
a want of the preliminary affidavit, he did not show the existence of 
such a defeat or want by any compétent évidence. This view still re- 
mains good, and is not obviated by anything now in the case, or which 
it is proposed to introduce. Showing what were the contents of the 
file-wrapper in January, 1881, or what are its contents now, or what 
was the practice of the patent-office in regard to preserving papers 
filed in applications for patents, and letters to and from the office, and 
in regard to the record of the proceedings, and the dates of filing pa- 
pers, and of receivingand sending communications, and the scope and 
functions of a file-wrapper and contents in the matter of a patent, is 
not Bufficient to rebut the presumption that the commissioner re- 
quired and received a proper preliminary oath from Mr. Hoe. The 
affirmative probative force of a paper in a file-wrapper, to show the 
existence of its contents, is one thing, but its négative probative force, 
to show that a paper or a fact not shown by anything in its contents 
did not exist, is quite a différent tbing. The fact that papers kuown 
to bave existed, and which properly belonged in a file-wrapper, are 
missing therefrom, is a fact of such fréquent occurrence in patent suits 
as to hâve become a matter of judicial cognizance. 

From observations made at the bar, it is apparent that the décis- 
ion in Eagleton Manuf'g Co.v.West, etc., Manufg Co.,ubi supra, bas 
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been misunderstood. The patent in that case was issued December 
19, 1871, to the Eagleton Manufacturing Company, as assignée of 
Sarah N. Eagleton, administratrix of J. J. Eagleton. It recited that 
it was issued on the pétition of J. J. Eagleton, as inventor. He had 
filed a pétition, July 6, 1868, for a certain invention, and had died in 
Pebruary, 1870, after his application had been rejected. After his 
death, the application was renewed in his name, and the spécification 
and claims were amended by his original attorneys, and the patent 
was granted with claims covering inventions of which there was no 
suggestion in the spécification sworn to by Eagleton, and which in- 
ventions were shown to bave been made and put in use by one Cary, 
before the amendments to Eagleton's original spécification were made ; 
and there was no sufficient évidence that Eagleton had any knowledge 
of those inventions before Cary made them. The bill alleged that 
the administratrix applied for the patent. The answer put that fact 
in issue, and the allégation was not established. The suprême court 
said : 

"In view of the entire change in the spécification, as to the invention de- 
scribed, the patent, to be valid, should hâve been granted on an application 
made and sworn to by the administratrix. Act July 8, 1870, o. 230, § 34, 16 
St. 202. The spécification, as issued, bears the signature of Eagleton and not 
of the administratrix, and it is sufficiently shown that the patent was granted 
on the application and oath of Eagleton, and for an invention which he never 
made." 

The question whether the patent was issued on the application of 
the administratrix was directly put in issue, and found against the 
plaintiiï, and the right of the commissioner to issue the patent was 
purely a question of law. The rule was applied according to the dis- 
tinction set forth in Makn v. Harwood, ubi supra, where it was said : 

"It was not intended then, [that is, in Miller v. Brass Co., 104 U. S. 350,] 
and is not now, to question the conclusiveness, in suits for infringements of 
patents, of the décisions of the commissioner on questions of faet necessary 
to be decided before issuing such patents, except as the statute gives spécifie 
défenses in that regard. Where it is évident that the commissioner, under a 
misconception of the law, has exceeded his authority in granting or reissuing 
a patent, there is no sound prineiple to prevent a party sued for its infringe- 
ment from availing himself of the illegality, independently of any statutory 
permission so to do." 

Under the foregoing views, it is unnecessary to consider the objec- 
tions made to the written oath of Mr. Hoe found in the file-wrapper, 
either those made at the former hearing, or the new one, that Mr. 
Hoe did not reaide in England, within the meaning of section 30 of 
the act of 1870, or the effect of the papers now presented hy the 
plaintiffs to show that Mr. Nunn was vice-consul and deputy-consul 
of the United States at London. 

I 3. It is urged that claim 3 is not infringed, because the fly-frame 
must be regarded as an élément in the combination covered by that 
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claîm. This subjecl was fuUy considered in the former opinion, and 
it was there said : 

"The objeet of the invention in claim 3, as indicated by the text of the 
spécification, isto carryalong the sheets in succession, and dividethem into 
two séries, each séries consisting of ail the alternate sheets, and to cause a 
sheet of one séries and the following sheet of the other séries to be brought to- 
gether in pairs, surface to surface, witli coinciding forward edges, and thus 
be delivered ready for the next opération that is required. In the plaintiffs' 
patent a fly takes them. In the defendant's apparatus they pass on and are 
mechanically folded, the two sheets at a time. In the plaintifEs' patent, the 
use of the two Aies makes necessary the switches 71, to direct each successive 
pair of sheets to a différent fly. But there is nothing in claim 3 which re- 
fers to any opération that is to be perf ormed upon the sheets after any suc- 
cessive two sheets are made thus to coïncide and be superimposed. The sép- 
aration into two paths, the longer and the shorter travel, the meeting and 
the issuihg one upon the other, are ail there is that is made essential either 
by the description or the claim. It is true that the travel is to the fly-frame 
because there is a fly-frame, and that the fly takes the pair of sheets when they 
issue because there is a fly But the invention of séparation, travel in paths of 
différent lengths, and uniting and issuing one upon the other, has no relation 
to and does not include the fly-frame or the switches 71, nor does claim 3 
include them. The word ' switches' in claim 3 cannot be construed to include 
the switches 71, without distorting the language of the claim. The switches 
71 take no part in separating two following sheets of paper in their travel to 
the fly-frame into two différent paths, one longer than the other. The 
switches 71 act upon the sheets after they hâve left their différent paths 
and hâve corne together again, one upon the other, and act upon them only 
as pairs, and hâve no action to œake pairs of them." 

Référence is made to the cases of Gage v. Herring, 107 U. S. 640; 
S. G. 2 Sup. et. Rep. 819; Fay v. Cordesman, 109 U. S, 408; S. G. 
3 Sup. et. Eep. 236; Coon v. Wilson, 113 U. S. 268 ; S. G. 5 Sup. Gt. 
Rep. 537; Thompson v. Boisselier, 114 U. S. 1 ; S. G. 5 Sup. Gt. Rep. 
1042; and Wooster v. Handy, 22 Blatchf. 307; S. G. 21 Fed. Rep. 61; 
but it is not perceived that there is anything in them in conflict with 
anything held in this case. 

4. In the former décision it -was held, as to claim 3, that Hoe and 
Tucker invented what is covered by it before Gampbell did, and de- 
scribed it in the caveat and drawings filed in 1854, and that in De- 
cember, 1871, the press they made for the Daily News, embodying 
claim 3, was built and set up and successfuUy worked in the factory 
of Mr. Hoe, while tapes were not applied to Campbell's delivery ap- 
paratus, nor were the switches, or the mechanism that opérâtes them, 
applied by him until January or February, 1872. The Daily News 
press embodied claim 4 also, and although the caveat did not, the 
above facts show priority of invention by Hoe and Tucker in regard 
to claim 4 as well as claim 3. 

5. The first, second, and fourth grounds of demurrer to the péti- 
tion are well taken. There has been lâches on the part of the de- 
fendant within the rule laid down in the cases cited in Spill v. CeU 
luloid Manufg Co., 22 Blatchf. 441, 459, S. G. 21 Fed. Rep. 631, 
and the new proofs sought to be introduced are not material. There 
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bas been lâches în moving to amend the answer, aud in seeking to 
introduce the déposition of Tucker taken in the New York Times 
suit. Moreover, in the view taken of the case, that déposition is im- 
material; and it does not show what is claimed for it by the défend- 
ant. The déposition was taken in October, 1876. In it Mr. Tiickei 
states that he engaged in the construction of a "perfecting press" in 
1850 or 1851, in E. Hoe &, Co.'s establishment in New York, and 
does not think it is finished "yet," they having been at work on per- 
fecting machines up to that time. Nor would it bo compétent to put 
in évidence a copy of the déposition, with the fact that Mr. Tucker 
made it, as this case now stands Mr. Tucker was examined as a 
witness for the défendant in this case in December, 1880, and as a 
witness for the plaintiffs in May, 1881. On neither occasion was he 
inquired of as to the making of the déposition in the New York Times 
Case, so that he could explain what he said in it. The déposition 
was taken in a suit to which the présent plaintiffs were not parties, 
and, as a déposition, it is not compétent évidence in this case. 

Confirmation of the correctness of the views announced in the 
former décision herein is afforded by the décision of Judge Lowell 
in Hoe v. Boston Daily Advertiser Corp., 14 Fed. Eep. 914, which was 
a suit brought on claim 3 of the same patent. ,He states that he 
bas examined the record in this suit, and the opinion of this court 
in it, and agrées with the conclusions arrived at. 

The motions and the prayer of the pétition are denied. 



FiLLKY V. LiTTLEFIELD.* 
(Gireuit Court, E. D. Missouri. October 9, 1885.) 

1. Patents — Infringement — Improttîmeut. 

In a suit for infringement, the fact that the infringing device is an improve- 
ment upon the one desoribed in the complainani's patent is no défense. 

2. Bamb— Stoves. 

Letters patent No. 236,425, and letters patent No. 246,606, issued to Giles 
P. Filley, for improvements in cooking stoves, held, infringcd by stoves con- 
structed in accnrdance with the spécifications of ietters patent No. 313,874, 
granted to D. G. Litllefleld. 

In Equity. 

Paul Bakewell, for complaînant. 

D. G. Littlefield, pro se. 

Trbat, J., (orally.) This is an action upon two patents, The 
only inquiry involved is as to the infringement by the défendant of 
plaintiff's patents. The party défendant did not choose, under the 

■Keported by Benj. P. Kex, Esq., of tlie St. Louis bar. 
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requirements of the statute, to assail tlie validity of Ihe complain- 
ant's patents. Therefore the case stands solely on the question of 
infringement. Both patents are infringed, and there vpill be a decree 
accordingly, and perpétuai injunction. It may or may not be that 
defendant's patent is an improvement; but whether that be se or 
not, he cannot infringe the plaintiff's patents, the validity of which 
is undispnted. As to the damages, B. Gratz Brown will be appointed 
spécial master pro hac vice. 



The Wisconsin.' 

{Oireuit Court, E. D. New York. July 14, 1885.) 

CoLLiBiON— Stkamkr and Bauk— Mistake as to Lights— Fiarb-Up — Blue Light 
— PiLOT Signal. 

The décision of the district court in the sarae case (23 Feù. Kep. 831) ai- 
flrmed. 

In Admiralty. 

In thèse two actions against the steam-ship Wisconsin, which were 
argued together, the court (Blatchford, Justice) made and liled the 
following findings of fact : 

(1) À little after 1 o'clock on the morning o£ December 14, 1882, a col- 
lision took place between the bark Ella, belonging to tlie mercantile marine o£ 
the United States, and the British steam-ship Wisconsin, in latitude 40 deg. 
40 min. N., and longitude 68 deg. 40 min. W., the steam-ship being bound 
from Liverpool to New York and the bark from Buenos Ayres to Boston, 
•with cargo, in conséquence of which the bark was injured on her starboard 
bow, and her cargo was daniaged. The bark was close-hauled on her port 
tack, on a course N. N. W., the wind being W. or W. by K., and had set 
reefed foresail, foretop-mast-stay sail, maintap-mast-stay sail, and reefed 
Bpanker. The wind was blowing strong, and the night, though dark, was 
clear, and a good night for seeing lights at a distance. The bark was making 
between two and one-half and three knots an hour. She was of 654 tons 
burden, and was owned by the libelants in the flrst suit. She was about 
145 feet long. 

(2) The steam-ship was of 2,386 register tons burden. 400 feet long, 
was loaded by the stern, had about 15 feet free-board amid-ships, and was 
about 18 feet out of water at her stem. Her bridge was located about 130 
feet aft of her extrême bow. She had two lookouts on the bridge, who were 
compétent and experienced seamen, and eachof them was carefullyattending 
to such duty, and had no other duty to attend to. The second and fourth 
offlcers were also on the bridge. It was the second offlcer's watch, and he 
was in charge of the navigation of the steam-ship. Botli of tliose officers 
were keeping a caref ul watch and lookout. There was nolookouton tbe bow. 
Only one of the lookouts has been called as a witness or accounted for. The 
steam-ship, before sighting any light on the bark, was moving at the rate 
of 11 knots au hour, and was on a coinpass course of W. by N. | Is., which was 

1 Eeported by R. D. & Wyllys Benedict, of tlie ÎTew York bar. 
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a true course of W. She could be stopped from full speed ahead to dead iii 
the water in three or four times lier own length. Her half speed was about 
nine miles an hour. Her slow speed was about seven knots an hour. 

(3) The steam-ship was upon the crulsing ground of Sandy Hook pilots, 
and the master desired as soon as practicable to obtain the services of such a 
pilot, and the offlcers on deek were caref ully looking out for a pilot's signal. 
By rule 11, 8 4233, Rev. St., it was provided as follows at the time of said 
collision: "Sailing pilot vessels shall not carry the lights required for other 
sailing vessels, but shall carry a white light at the mast-head, visible ail around 
the horizon, and shall also exhibit a flare-up light every fifteen minutes." 
The same provision of law was, at the time, in force by British authority in 
regard to British vessels. 

(4) The white mast-head light of the steam-ship was made by the bark a 
little forward of her starboard beam, and about five or six miles distant, about 
half an hour before the collision happened. After the steam-ship's said light 
was flrst seen, it was constantly watched by those on the bark. About 15 
minutes later, the master, the flrst mate, and four searaen being on deck, the 
red light of the steam-ship was made out from three to four miles distant, 
and thereupon a flare-up light was burned upon the bark, on her starboard 
quarter, which was seen by those on the steam-ship, bearing about two points 
forward of the port beam of the steam-ship. The second olFicer of tho steam- 
ship examined this light with his glasses, and thought it was on a pilot-boat, 
which was headed about oS"., on the wind, and sent the fourth oflicer to call 
the captain. The captain went immediately upon the bridge, and it was an- 
nounced to him that tho flare-up light of a pilot-boat had been seen, and the 
direction it'bore from the steam-ship was stated, and itnder his orders a blue 
light was burned on the steam-ship, as an answering signal to a pilot-boat, 
which is the only boat to which such a signal is given; and the blue light 
was seen by those on the bark, and it was promptly answered by her by an- 
other flare-up light, thus conflrming those on tlie steamer in the judgraent 
they had formed, that the approaching vessel was a pilot-boat. The watch 
below of the steam-ship was then called on deck, and they got a ladder ready 
to put over the side of the steamer to receive the supposed pilot when he 
should come along-side, and thus ail the watch were on deck caref ully watch- 
ing the bark. A white light was also seen on the approaching vessel by 
those on the steam-ship, and was taken by them to be the white light at the 
mast-head of a pilot-boat, and the helm of the steam-ship was put to starboard, 
and she bore away for the approaching vessel, changing her heading from W. 
by N. J N. to S. W. J W. Her préviens course was such that if it had been 
continued she would hâve passed the bark about four miles to the northward. 

(5) When the steam-ship was at a safe distance from the bark, her engines 
were stopped, and her headway was substantialiy overcome, waiting for the 
pilot to come along-side in his boat. 

(6) Afterwards, and when the two vessels were within a short distance of 
each other, a dim green light on the bark was, for the flrst time, seen by those 
on the steam-ship. It was seen through glasses, and sooner than it cuuld hâve 
been seen by a lookout on the bow, and as soon as it could hâve been seen by 
any one on the steam-ship. It was an improper and insufflcient light to be 
used as a signal light upon a vessel at sea. The engines of the steam-ship were 
at once backed strong, and she had, at the time of the collision, little, if any, 
headway. As the bark forged ahead across the bows of the steam-ship, the 
starboard bovv of the bark came in contact with the stem of the steam-ship. 

And the court also made and filed the following conclusions of law : 

(1) The steam-ship was guilty of no fault. 

(2) The bark was in fault for not having a proper and sufflcient green light. 
^3) The bark was also in fault for showing a flare-up light after seeing the 
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blue light burned on the steam-ship, and thus leading the steam-ship to sup 
pose that the bark was a pilot-boat. 

(4) ïhe libel in the flrst case raust be dismissed, with costs to the libelants 
in the district court, taxed at $335.50, and costs in this court, to be taxed; and 
the libel in the second case must be dismissed, with costs to the libelants in 
the district court, taxed at $335.50, and costs in this court, to be taxed. 

Scudder d Carter and Owen & Gray, for libelants and appellants. 

Wilcox, Adams é Macklin, for claimants and appellees. 

Accompanying the foregoing findings was the following opinion : 

Blatchb'obd, Justice. Concurring fully in the opinion of the dis- 
trict judge in thèse cases, (23 Fed. Kep. 831,) I can add nothing to 
wbat be bas tbere so well said. 



Ihe Ï'wo Fannïs. 

{District Court, D. New Jersey. June 13, 1885.) 

Sbambn'b Wages — FoBPBiTDRE— Leaving during Month. 

A sailor who leaves the vessel because he is told by the mate that the master 
claimed he was net to receive wages, but was serving for hia board onlj', will 
not forfait his wages for the time he has served, where there was no contract 
:.hat he shoulcl perforai a full montli's service before any wages was earned. 
Moore v. Neafie, 3 Fed. Rep. 650, followed. 

Libel in rem. 

Bedle, Muirheid é McGee, for libelant. 

C. F. Hill, for respondents. 

Nixon, J. This is an unfortunate controversy, — one whieh ougbt 
never to bave arisen, and which never would bave arisen if the mas- 
ter bad more clearly explained to the libelant tbe conditions under 
wbicb be was hired. The sailor is generally helpless, and in ail thèse 
disputes with tbe master about wages he is regarded as under the 
protection of the court. When, therefore, the master leaves so much 
uncertainty and indefiniteness about tbe terms of the bargain with 
the seaman, be must not complain if ail doubts are resolved in favor 
of the more ignorant party to the contract. There is no dispute be- 
tween tbe parties in regard to tbe time of the service, or about the 
rate of compensation foi the first month. The libelant w^s to be 
paid at tbe rate of $20 per month while the boat was lying up, and 
was to board himself. He has received $20 in cash, for his services 
from January 19th to Pebruary 19th while tbe vessel was idle, and 
tbe parties are thus brought up to tbe nineteenth of February witb- 
ont much controversy. She then started with her crew, and the libel- 
ant began his services as cook and before fcbe mast. His under- 
standing was that be was to hâve at the rate of $20 per month and 
board, without déduction when the boat was idle, and the master 
claims that when he could get no freigbt, either the wages or the 
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board of the libelant should Btop. The libelant claiins in his libel 
that there is due to him $16 for his services from February 19th to 
March 14th at the rate of |20 per month, and board. The answer 
dénies that respondent owes such sum, (1) because he has paid at 
least a portion of it; and (2) because the libelant has forfeited ail 
wages by désertion. 

The proofs show that the libelant has received at différent times 
$24 in cash. Of this $20 must be appropriated to the payment of his 
dues as keeper from January 19th to February 19th. The master 
says that the remaining four dollars was paid by him to libelant for 
grub, which the latter should bave provided. The testimony is not 
clear upon this point, but I think the weight is in favor of the re- 
spondent. This sum, therefore, should be deducted from the $16 
earned after the boat started, leaving due to libelant $12, unless some 
part of his -wages should stop when the boat was doing nothing, ànd 
unless he has forfeited ail wages by deserting the vessel. 

1. I think no déduction should be made from the libelant's wages 
after the boat received her crew and started on February 19th. No 
bargain was entered into, and the libelant was employed by the same 
master during the preceding seasou, when no docking of wages was 
claimed or made when the boat was idle. The libelant had the right 
to assume that he would reoeive the same compensation for the our- 
rent year, unless some new arrangement was definitely agreed upon. 

2. With regard to forfeiture for désertion, the libelant undoubtedly 
left without the permission of the master. He did it because the 
mate told him that the master claimed that he was not to receive 
wages, but was serving for his board only. Under the ciroumstances, 
did he lose the right to claim wages for the portion of the month 
which he had served? The contention of the claimant is that the 
hiring was for a definite period, to-wit, for a month, and that if the 
libelant left before the month expired, without permission, ail wages 
earned to the date of leaving was forfeited. That is unquestionably 
the common-law rule ; but it is not applied in the âdmiralty, unless 
the proof is clear that the contract was for a whole month of service, 
and that the master, according to the custom of the parties, was lia- 
ble for a fuU month's pay if he should discharge the seaman without 
cause before the month terminated. But the testimony shows that 
such has not been the custom in this branch of the maritime service. 
The vessel made no voyages, but was engaged in carrying freight in 
and about New York and Newark bay. The crew were picked up 
and discharged according to the will of the master. The rate per 
month indieated the rate of compensation, and not the length of the 
service. When the sailor chose to leave, or the master wished to 
discharge, the sailor was paid up to the time of leaving, at the rate 
per month for which he had been hired. If such a course leads to 
ineonvenience, the master has it in his power to change it, by enter- 
ing into a definite contract as to the timeof service as well as to the 
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amount of wagea. The rule must be interpreted io operate both ways, 
and while the master claims or exercises tfae right to discharge when 
he pleases, the sailor must be ailowed to go when he pleases. 

The Bubject was carefully examined by Judge Choate, in Moore v. 
Neafie, 3 Fed. Eep. 650, and I see no reason to doubt the correctness 
of the conclusions which he reached. There was nothing in the con- 
tract in the présent case which required the libelant to perform a 
full month's service before any wages were earned, and there must be 
a decree in his favor for $12, and interest and costs. 



The Fbank. 
{Disirict Court D. Minnesota. November 8, 1885.) 

TowAGE— Lien— Lâches — Bona Fidb Pdbchasbb op Vbssel. 

A lien for towage must be enforeed without undue delay, and unless due 
diligence is exercised it is waived as against a purchaser without notice. 

In Admiralty. 
G. W. Walsk, for libelant, 
O'Brien, Eller é O'Brien, for claimant. 

Nelson, J. Libel is filed by St. Louis & St. Paul Packet Company 
îor towage of barge Frank from St. Louis to La Crosse. 

1. The towage was completed and the barge landed at La Crosse 
in August, 1883, where the owner of the steam-tug had an agent, or 
some person to look after its business. At that point she was de- 
tained by an agent of the libelant for about two weeks for the towage 
bill; but it does not appear that any légal proceedings were initiated 
to enforce the lien. She then left La Crosse for Dubuque; "let go," 
according to one of libelant's witnesses, Eeis, upon promises, or re- 
leased atter being retained by Holmes, agent of libelant, as testified 
to by Greiner. The libelant had two weeks in the summer of 1883 
within which to enforce the lien against the barge at La Crosse, and 
on her arrivai at Dubuque, where another agent of the libelant re- 
sided, opportunity to enforce it was again given until at least the last 
of January, 1884, when the sale was made to claimant, Hansel. He 
did not take any steps to hold the barge. Such négligence is not 
satisfactorily explained., The rule is well settled that a lien of this 
description should, without undue delay, be enforeed, and unless due 
diligence is exercised it is waived as against a purchaser without 
notice. The towage bill should hâve been within a reasonable time 
enforeed, so that, if the claimant is a bona fide purchaser, the lien 
for towage is waived by lâches. 

2. More than two years intervened between the towage service and 
the commencement of this suit. Eeis and Greiner were engaged as 
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a partnershîp under thé name of "Mississippi Eiver Advertising Serv- 
ice," in posting bills and advertising along the river. They owned 
the barge Frank, which was built by them, and employed in this serv- 
ice. She left St. Louis in August, 1883, in charge of Greiner, and 
was towed to La Crosse by libelant's boat Plying Eagle. When the 
barge was "let go," after being detained nearly two weeks at La Crosse 
for non-payment of towage, she went to Dubuqne, and was sold to 
Lena Hansel, an employé on board, whose bill for services, amount- 
ing to about $200 or over, had net been paid. The bill of sale is reg- 
ular, and there is no évidence sufficient to impeach successfully the 
validity of the claim for wages. The barge belonged to a partnership, 
and Greiner could sell her and pass title, and there is no évidence 
that Hansel had knowledge that towage bill was not paid. Eeis could 
not hâve informed her bef ore sale, as he never saw her after the barge 
left St. Louis in August, 1883, up to the time the bill of sale wasexe- 
cuted. He testifies that he told her in St. Louis, before towage serv- 
ice was performed, that it was not paid; but this is not sufficient to 
defeat her claim. 

I am of the opinion that, on the évidence, she is a bona jfide pur- 
chaser, and cornes within the rule that the lien for towage service ia 
waived by lâches. Libel dismissed, with costs. 
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Bangbb V. Setmoub and others. 

(Oireuit Oowi, 8. D. Nm York. November 4, 1885.) 

Bbmovai. of Cause— Citizenship— Evidence. 

From 1845 until 1883 plaintifE' s home was in Brooklyn, New York, with tlie ex- 
ception of about five years, when he reslded at Bay Side, Long Island. In the 
spring of 1883 he purchased a f arm at Greenwich, Connecticut, for a summer 
home. From 1883 until November, 1884, he resided in New York city, spend- 
ing Sundays and the summer with his f amily at Greenwich. From Novem- 
ber, 1884, till May, 1885, he occupied appartments with his family in New 
York city. In May he returned to Greenwich for the summer, expecting to 
occupy his city apartments in the fall. He never voted except in New York, 
and he claimed that he always had been, and intended to be in the future, a 
citizen of New York. In April, 1885, he brought suit in a state court in 
New York against défendants, citizens of New York, who removed the case 
to the United States court on the ground that çlaintifiE was a citizen of Con- 
necticut. Held, that the plaintifl was not a citizen of Connecticut, but of 
New York, and that the case should be remanded to the state court. 

Motion to Eemand Cause. 

B. F. Watson, for plaintiff. 

Hawkesworth de Bankine, for défendants. 

CoxE, J. This action was removed from the suprême court of New 
York to this court by the défendants upon the ground that the contro- 
versy is between a citizen of Connecticut on the one side and citizens 
of New York and New Jersey on the other. The plaintiff now movee 
to remand. The sole question to be determined is : Was the plain- 
tiff a citizen of New York or Connecticut in the spring of 1885 ? He 
allèges that from 18é5 until 1883 his home was in the city of Brook 
lyn with the exception of about five years, when he resided at Bay 
Side, Long Island. In the spring of 1883 he purchased a farm at 
Greenwich, Connecticut, for a summer home. From the spring of 
1883 until November, 1884, he resided in New York city, spending 
Sundays and the summer months with his family at Greenwich. 
From November, 1884, till May, 1885, (this action being commenced 
in April, 1885,) he occupied apartments with his family in New York 
city. In May he returned to Greenwich for the summer, expecting 
again to occupy his citj' apartments in the fall. He allèges that he 
bas never voted except in the state of New York, and tlîat he always 
bas been, and intends to be in the future, a citizen of this state. 

The défendants, in opposition to the motion, show that the plain- 
tiff executed a mortgage upon his Connecticut property in the fall of 
1883, in which he is described as a résident of Greenwich. The con- 
veyancer, however, explains the apparent contradiction by saying that 
he alone is responsible for the statement in the mortgage ; that he 
drewit without direction from the plaintiff, and reeited the plaintiff's 
résidence upon an erroneous and unauthorized assumption of his own, 
The défendants, also, swear to déclarations of the plaintiff inconsist- 
ent with his présent assertion of citizenship. It is generally true, 
and this case is hardly an exception, that where a disputed question 
v.25F,no.6— 19 
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of fact ia to be determined upon affidavits, the papers are full of vague 
and evasive allégations. Many important averments are upon in- 
formation and belief. Proofs and presumptions are ingeniously in- 
termingled. Facts which should appear are omitted, and facts which 
sbould not appear are stated. Indeed, the court is often confronted 
with such a wildernesa of irreeoncilable contradictions tbat a doubt 
not infrequently arises as to the correctness of the aphorism of the 
English jurist tbat "trutb will leak out even from an affidavit." 

Eegretting that this question must be determined upon testimony 
so incomplète and unsatisfactory, I am convinced that the weight of 
évidence is with the plaintiff. There is no direct proof that he went 
to Connecticut animo manendi. He positively dénies that he cbanged 
bis domicile, and asserts that be always intended to remain a citizen 
of New York. He is supported in this déclaration by a number of 
collatéral facts and eircumstances. His case is, itwould seem, not 
unlike that of many of the citizens of the metropolis who spend the 
summer months at their villas along the Connecticut and Ehode Island 
coasts. Though they remain away from the city the greater part of 
theyear, they do not, therefore.lose theircitizenship. It may be con- 
ceded that the question is not free from doubt, but to doubt in such 
eircumstances is to remand the case to a tribunal which unquestion- 
ably bas jurisdiction. Levy v. Laclede Bank, 18 Fed. Eep. 193; 
Gribble v. Pioneer Press Go., 15 Fed. Eep. 689; Wolffv. Archibald, 
14 Fed. Eep. 369. Should the court retain jurisdiction, this ques- 
tion, under the provisions of the fifth section of the act of March S, 
1876, may again assert itself in a manner which will prove disastrous 
to the interest of both parties. 

The motion is granted. 



Thal v. Laemon and others. 
(Circuit Court,, N. B. lllinm. October 19, 1885.) 

E^ïicuTiON Sai,b — Rédemption— JuDGMBNT on Kote given fok Claim Bakbbb 
BY Bankbuptcy Pbocebdings, 

A rédemption from an exécution sale made on a judgment obtained upon a 
note given in payment of a valid indebtedness that bas been assigned to the 
judgment créditer for value, although such indebtedness has been discharged 
by a proceeding in bankruptcy, will not be set aside at the suit of another 
iowffl^de judgment creditor. 

In Equity. 

Geo. W. Smith, for complainant. 
Nelson Monroe, for défendants. 

Blodgbtt, J. There is no dispute about the material facts in this 
case, and only a single question of law arises upon the conceded 



THAL V. LARMON. 291 

facta. It appears that on tbe twenty-ninth of September, 1876, one 
Ivan Bauwen recovered judgment in thesuperior court of Cookcounty 
against Philip Larmon for the sum of $683.78 and costs. An exé- 
cution was issued on this judgment and returned unsatisfied, so as to 
keep the lien of the judgment alive for the term of seven years, and 
on January 13, 1883, an exécution was issued to the sherifif of Cook 
county, and levy made upon a tract of land in Cook county owned by 
the défendant Philip Larmon, or in which he had an interest. On 
May 7, 1883, under this exécution and levy, the sheriff sold the land 
to Bauwen, the plaintiff in the exécution, for $975. No rédemption 
was made from this sale by Larmon, the défendant in the judgment. 
On May 16, 1884, a judgment was rendered in the superior court of 
Cook county, by confession, against Larmon, in favor of John S. Mc- 
Clure, for $8,636.90 and costs; and, on the same day, an exécution 
was issued on this judgment to the sheriff of Cook county, who levied 
such exécution on the land so sold under the Bauwen exécution. 
Thereupon the plaintiff, McClure, paid to the sheriff the amount nec- 
essary to redeem from the Bauwen sale, and the sheriff proceeded to 
advertise the property for sale under the last levy, and on June 9th 
Bold the property for the sum of $8,771.31, of which $1,055.17 
was indorsed by the sheriff as the amount necessary to redeem, and 
the balance of the amount bid was applied upon the exécution under 
which rédemption was made. On February 21, 1878, one George G. 
Morton recovered judgment in the circuit court of Cook county against 
Larmon for $671 and costs, on which exécution was duly issued and 
returned unsatisfied, so as to keep the lien of that judgment alive ; 
and on May 5, 1883, the plaintiff, Samuel Thaï, obtained an assign- 
ment of this judgment from Morton. On May 23, 1883, which was 
after the sale on the Bauwen exécution, the complainant caused a 
levy to be made on the same land which had been sold under the 
Bauwen sale. The complainant filed this Mil after the rédemption 
by McClure to set such rédemption aside on the ground that it was 
fraudulent as against him, the chief ground for the allégation of fraud 
being that in May, 1878, Larmon was adjudged bankrupt in this dis- 
trict, and was duly discharged fromhis debts; that among hisliabil- 
ities was a decree in this court in favor of the Franklin Savings Bank, 
of Pawtucket, for over $6,000; that McClure obtained an assignment 
of this decree for $50 ; and that this decree was the only prétest of an 
indebtedness due from Larmon to McClure, and the only considéra- 
tion for the note on which McClure's judgment was taken. 

It may be conceded that, if judgment is entered upon a note 
which was -whoUy void and without considération under such cir- 
cumstances as that, there could be said to be no indebtedness be- 
tween the judgment debtor and the plaintiff in such judgment, a 
rédemption made under such a judgment may be set aside at the suit 
of a honafide judgment créditer. Martin v. Judd, 60-111. 78 ; Arnold 
V. Gifford, 62 111. 249. But the note in question was based upon the 
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considération of a valid indebtedness against Lanuon, which bad 
been duly assigned to McClure for value, and, altbough this indebt- 
edness bad been discbarged by a proceeding in bankruptcy, yet it was 
a sufi&cient considération for a new promise by Larmon to pay it. 
Classen v. Schoenemann, 80 111. 304; St. John v. Stephenson, 90 III. 
82; Kallenbach v. Dickinson, 100 111. 427. McClure, asthe assignée 
of this indebtedness, bad ail tbe rights of the original creditor, and a 
promise to him to pay was as valid as if made to the original cred- 
itor. The moral obligation which supports this promise is to pay the 
debt to whomsoever it may be payable. It seems very clear to me, 
therefore, that there was ample considération to support this Mc- 
Clure judgment. 

It is conceded that McClure purchased this old decree in the in- 
terest of Mrs. Larmon, the wife of Philip Larmon, and that the ré- 
demption was made by him as trustée for Mrs. Larmon and for her 
benefit. This circumstance is of itself suspicions, and might natur- 
ally Buggest that the rédemption was really and solely for the benefit 
of Philip Larmon; but the proof shows that the money to purohase 
the decree, and that to make the rédemption, came solely from Mrs. 
Larmon, and none of it came from Mr. Larmon, and fuUy explains 
whatever suspicions naturally arise from the relations of the parties. 

With this proof fuUy rebutting ail presumptions or suggestions 
of fraud, I cannot do otherwise than hold that the judgment on which 
this rédemption is made was valid. The law allows a debtor who 
bas been relieved from his debts by proeeedings in bankruptcy to 
pay such debts, and will enforce a subséquent promise to make such 
payment; and the bankrupt can elect whether he will pay a part or 
ail of the debts from which he bas thus been relieved, he being the 
sole judge as to the estent to which he will revive such indebtedness. 
And, in the light of this rule, I can see no reason why a bankrupt 
may not place one of his creditors, whose claim is barred by the dis- 
charge in bankruptcy, in a position to redeem as a judgment creditor 
after the expiration of the time when the assignée of the bankrupt 
could made rédemption. The statute of this state, section 24, c, 77, 
gives judgment creditors a right to redeem in the order of their sen- 
iority, and at the time this rédemption was made the time allowed 
complainant to redeem had expired, and no other judgment creditor 
bas challenged McGlure's right to redeem. The Illinois cases fully 
hold that a judgment may be confessed by the debtor after the ex- 
piration of his own right to redeem in order to give a creditor the 
right to make rédemption. This complainant lay still and allowed 
his own right as a senior judgment creditor to lapse, and therefore it 
does not lie in his mouth now to insist that a later judgment creditor 
had no right to redeem. 

The bill is dismissed for want of equity. 
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Baldwin and others v. Baird and others. 

(Circuit Court, N. B. lUinoia. October 19, 1885. 

CoNTBACT— Sale op Copybighted Book. 

Contract construed, and Jield violated by tbe sale by défendants of a book 
inf ringing tbe copyright of complainants, or of the original copyrighted work 
in territory allotted to complainants. 

In Equity. 

J. L, High, for complainants. 

J. B. Leake and JE. L. Jayne, for défendante. 

Blodgett, j. The bill in this case charges that the complainants 
are owners of copyright of a work entitled "Gunn's New Family Physi- 
cian and Home Book of Health," the copyright of which was secured 
in the name of John G. Gunn and the firm of Moore, Wilstaeh, Keyes 
& Go., and by an agreement between John G. Gunn and this firm the 
latter and their assigns hâve the exclusive right to manufacture and 
print said work, together with the exclusive right to vend said work 
in ail the states north of the Ohio river, and north of the parallel of 
36 degrees 30 minutes north latitude, the north boundary Une be- 
tween the states of Pennsylvania and Maryland, commonly known as 
"Masonand Dixon's Une;" that complainants hâve become possessed 
of ail the rights of the firm of Moore, Wilstaeh, Keyes & Go. in said 
copyright and in said contract, and that the défendants, in violation 
of the rights of complainants, hâve printed, published, exposed for 
sale, and sold a work in one volume entitled "Gunn's Newest Family 
Physician and Home Book of Health, by John G. Gunn, M. D.," know- 
that the same is a copy from, and an infringement and piracy of , thé 
said "Gunn's New Family Physician and Home Book of Health," se» 
cured by said copyright. The défendants in their answer admit the 
original copyright in the name of John G Gunn and Moore, Wilstaeh, 
Keyes & Go., but insist that the book they are publishing is no viola- 
tion of said copyright, and deny that complainants by said copyright 
are entitled to interfère with the book printed, published, and sold by 
défendants, and f urther insist that the contract between Dr. Gunn 
and Moore, Wilstaeh, Keyes & Go., for a division of territory, and 
giving said firm the exclusive right to manufacture said books, and 
the exclusive right of sale in the states and territories north of Mason 
and Dixon's Une, bas been abrogated by the refusai of the suceessors 
of said firm to manufacture said books at a reasonable rate for the 
use of the owners of the Gunn interest. 

The facts in the case as shown by the testimony are briefly thèse : 
In the latter part of the year 1857, Dr. John G. Gunn, then a rési- 
dent of Gincinnati, Ohio, being the author of a work entitled "Gunn's 
New Domestic Physician or Home Book of Health : A guide for fam- 
illes, pointing ont in familiar language, free from médical terms, tbe 
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latest approved method of treating the diseases of men, women, and 
children, and for using the best new remédies, including médical 
plants," entered into a contract with the firm of Moore, Wilstach, 
Keyes & Co., of Cincinnati, by which it was agreed that the copyright 
for said work should be taken out in the name of said Gunn and said 
firm, and the said copyright, together with the stéréotype plates of 
said work, were to be held jointly as the property of the said Gunn 
and the said firm. By this contract Moore, Wilstach, Keyes & Co. 
were to manufacture and furnish the work to Gunn at cost. Gunn 
also bound himself by the contract to sell said work exclusively and 
only in what was termed the "slave states" of the union, except Mis- 
souri, or those states lying south of Mason and Dixon's line, and south 
of the latitude of 36 degrees 30 minutes north latitude; and not to 
sell said book to dealers, agents, or others residing north of the line 
so designated, orwithin the states commonly called the "free states," 
and the state of Missouri, nor to agents or others designing or intend- 
ing to send said book north of said line to be there sold again, nor to 
allow any of bis said agents thus to do; but. on the contrary, he agreed 
to bind and pledge each and every one of bis agents for said book, 
and ail that he might appoint to sell the same at any and ail times, 
not to sell said books north of the line designated, nor to sell to others 
who might want to buy them with a view of taking them north of 
said line to sell again. It was also agreed by said contract that the 
northern portion of the United States, or the free states and the state 
of Missouri, and the territories lying north of the parallel of 36 de- 
grees 30 minutes north latitute, should be, exclusively and solely, 
ground upon which the said Moore, Wilstach, Keyes & Co. should 
be allowed to sell said book, and which was to belong to said firm 
exclusively for said purpose, the same as the slave states, Missouri 
excepted, were to belong to said Gunn; and each party to said con- 
tract bound himself not to trespass, either directly or indirectly, upon 
the territory belonging to, and by said contract set apart for, the 
other party. 

Moore, Wilstach, Keyes & Co. paid to Gunn $2,000 for their in- 
terest in the copyright of said book; and very soon af ter the contract 
was made a large édition of the book was published, which the par- 
ties commenced to sell in their .respective territories. In 1864 a new 
édition of said book was prepared by Dr. Gunn, and copyrighted by 
the parties in the same manner as the first édition, and the parties 
proceeded to sell and dispose of the same in the same manner and 
upon the same terms provided for in the contract of January, 1857. 
After the issue of the édition of 1864 the interest of Dr. Gnnn in 
said copyright and contract was acquired by W. H. Moore, one of the 
défendants herein, and who was also the Moore of the firm of Moore, 
Wilstach, Keyes & Co., and Mr. Moore, by due assignment, has 
transferred the interest so acquired from Dr. Gunn to bis wife, Anna 
J. Moore, one of the défendants herein. The firm of Moore, Wil- 
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stach, Keyes & Co. seems to bave passed through some financial vi- 
cissitudes since the exécution of the contract and the copyright now 
in question; but the présent complainants seem to me, under the 
proof, to be the successors of said firm of Moore, Wilstach, Keyes & 
Co., and to fully represent the rights of said firm in said copyright 
and contract. After Mr. Moore acquired Gunn's interest he with- 
drew from the firm of Moore, Wilstach, Keyes & Co., seiling out to 
the firm ail his interest in the firm assets and property, and, either 
in his own right or the right of hia wife, continued to sell the work 
in question in the territory assigned by the contract to Gunn until 
about 1870, when diffioulty arose between the firm then represent- 
ing the rights of Moore, Wilstach, Keyes & Co. and the Moores, as 
to the priée at which booka should be manufactured for the Moores, 
and, after this difficulty had culminated, the Moores caused a reprint 
of the entire work to be made, with perhaps some additions, but 
copying bodily the entire matter of the two preceding éditions copy- 
righted by Gunn and Moore, Wilstach, Keyes & Co., and about one 
year ago the défendants proceeded to actively canvass and ofifer for 
sale the book so printed and published by them within the territory set 
apart to Moore, Wilstach, Keyes & Co. by the contract of January, 
1857 ; and the infringement of the copyright complained of in the 
bill is the sale of this édition so printed and published at the instance 
of the Moores in the northern states and territories. 

By the original contract betweèn Gunn and the firm the latter was 
clothed with the exclusive right of printing and manufaoturing the 
books, and was obliged to furnish Dr. Gunn at cost with such copies 
as he might need for supplying the territory allotted to him; and it 
is now claimed that inasmuch as difiBculties arose between Moore and 
the présent complainants as to what was the fair cost of the books 
under the terms of the contract, and as the complainants refused to 
furnish books at what Mrs. Moore and her agents held to be a fair 
price, that refusai annuUed the entire contract, and allowed each party 
to print and publish, or to vend, within the entire territory. It seems 
to me, without further discussion of the questions involved in this 
case, that this is not strictly a copyright case, but the rights of 
thèse parties are fixed by the terms of the contract, and a violation, 
even by the firm of Moore, Wilstach, Keyes & Co., or their successors, 
of the clause giving them the exclusive right to print and manufact- 
ure the book, did not abrogate the terms of the contract in any re- 
spect in regard to the division of the territory, as the covenants of 
the contract were whoUy independent; but, on the contrary, if the 
Moores, or the parties owning the Gunn interest, saw fit to manu- 
facture, their own books instead of having them manufactured by the 
firm, and the firm acquiesced in their so doing, the Moores, or those 
representing the interest of Dr. Gunn, had no right to invade the 
territory allotted to the firm, and sell within that territory either the 
original édition, or any new édition which they might manufacture 
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or publish containing substantially the work oovered by the original 
copyright. I am therefore of opinion that the complainants by ttieir 
proof show themselves to be entitled to a decree restraining the de- 
fendants from selling the book in question, — either their own édition 
of it, even if it contains new matter, or any copies of either of the 
original éditions, — within the territory allotted to the firm of Moore, 
Wilstach, Keyes & Co. by the original contract. 



Thompson, Eeceiver, ». Phœnix Ins. Co. 
{Circuit Court, D. Oregon. November 8, 1885.) 

1. Limitation on Eiqht to Sue on a Polict op Fike Insurance. 

A policy of insurance contained in efEect this stipulation; (1) No action 
shall be commenced tliereon to recover for a loss thereunder until the amount 
tbereof be ascertained by agreement or arbitration ; and (2) no such action 
shall be maintained unlesa commenced within one year after the date of the 
flre from which the loss occurred. Held, that unless the assured was prevented 
by the action or non-action of the insurer in the matter of ascertaining the 
amount of the loss, he must commence his action therefor within the time 
specifled in the stipulation. 

2. Rbformation of Policy. 

A demurrer to a bill for the reformation of a policy of insurance will be bus- 
tained when it appears that, by reason of the lapse of time, no action can be 
maintained thereon for any cause, when ref ormed. A court will only decree 
the reformation of an instrument as a means of enabling a party thereto to 
assert or maintain aome right thereunder. 

Suit to Keform a Policy of Insurance. 

Henry Ach, for plaintiff. 

P. L. Willis and Milton Smith, for défendant. 

Deady, J. On April 21, 1S84-, the défendant, in considération of 
the sum of $300 paid to it by B. S. Kearney, insured him as "receiver 
for HoUaday y. Holladay," in the sum of $5,000 against loss or dam- 
age by fire on a half interest in the Olarendon hôtel and furniture for 
the term of one year from April 27th; and on the night of May 19, 
188é, the property was destroyed by fire. This suit was brought on 
July 10, 1885, to reform the policy by the plaintiff, as the successor 
of Kearney in said receivership. The bill allégea that by mistake the 
policy was made payable to said Kearney "instead of the receiver in 
said suit of Holladay v. Holladay and his successors, and for the ben- 
efit of whom it might concern;" and prays that it may be reformed 
by adding therein, after the words "E. S. Kearney," the words "as re- 
ceiver in the suit of Benjamin HoUaday against Joseph Holladay, for 
and on account of his successors as such receiver, and for the benefit 
of whom it might concern;" "and that the sum so insured by said de- 
fendant on said building and furniture be paid to your orator accord- 
ingly." The défendant demurs to the bill, and for cause of demurrer 
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assigns, among others, the foUowing : "The plaintiff's rîght is barred 
because he did not commence this suit within twelve months next 
after the date of the fire from which the loss occurred." The policy 
contains a stipulation to the effect that a loss arising thereunder is 
not payable until the proof thereof is furnished, and, in case of arbi- 
tration, the award fixing the amount thereof is h ad; and also this: 

"It is t'urthermore hereby expressly provided and mutually agreed that no 
suit or action agaiust this company for the recovery of any claim by virtue of 
this policy shall be maintainable in any court of law or chancery until after an 
award shall be obtained flxiug the amount of such claiui in the manner above 
provided, nor unless such suit or action shall be commenced Within twelve 
months next after the date of the lire from which such loss shall occur; and 
should any suit or action be commenced against this company after the expi- 
ration of the aforesaid twelve months, the lapse of time shall be taken and 
deemed as conclusive évidence against the validity of such claim, any statute 
of limitation to the contrary notwithstanding." 

There is no claim that the right to bring this suit hasbeen delayed 
over a year from the date of the fire from which the loss occurred by 
any dispute concerning the value of the property destroyed. On the 
contrary, it appears from the bill that the proof of thé loss was duly 
made, and that the amount is not contested, but that the payment 
thereof is refused to the plaintiff solely on the ground that by the 
terms of the policy it is payable to Kearney only. Therefore the 
question does not arise in this case whether an action could be main- 
tained on this policy by the assured, after the expiration of a year 
from the date of the fire, in case he had been delayed in the com- 
mencement of the same on account of a dispute and arbitration con- 
cerning the amount of the loss. Cases may arise under such a policy 
when the dispute and arbitration are, without any fanlt of the as- 
sured, 80 prolonged that, unless he is allowed to commence an action 
after the expiration of a year from the date of the fire, he would, 
under the combined opération of thèse two stipulations, be deprived 
of ail légal remedy. But in this case the suit was not brought until 
13 months and 31 days after the fire at which the loss occurred, and 
no excuse or reason is given for the delay. 

It is well established that a stipulation limiting the time within 
which an action may be brought on a policy of insurance is valid and 
binding on the parties thereto; but that if it is ambiguous, either in 
itself or taken in connection with other provisions or stipulations in 
the policy, the ambiguity must be resolved in favor of the assured. 
See Sparé v. Home Mut. Ins. Go., 9 Sawy. 145; S. G. 17 Fed. Eep. 
568, and cases there cited. The stipulation for limitation in this 
policy is, considered by itself, plain, and susceptible of but one mean- 
ing ; and, putting aside the provision concerning an award as inap- 
plicable in this instance, there is nothing in the policy to qualify or 
render it doubtful. 

Unlike the stipulation in Spare v. Home Mut. Ins. Go., supra, in 
-which the right to sue was limited to one year from the time the loss 
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"oecurred," whiob, in conjunction with the 60 daya also allowed the 
Company to ascertain whether any loss had "oecurred," and make 
payment thereof, was held to mean one year from the expiration of 
eaid 60 days, the limitation in this case is a year from a day certain, 
to-wit, the day of the fire. And unless the assured is prevented by 
the action or non-action of the company in the matter of ascertain- 
ing the amount of the loss from commenciag an action within that 
time, he must do bo or he" will be barred therefrom. 

But it is said that this is a suit to reform this eontract as well as 
to enforce it, and that the stipulation as to time does not apply to 
a suit for such relief, and therefore the demurrer is too broad and 
must be overruled. But the court will not reform an instrument 
merely for the sake of reforming it, but only to enable a party to as- 
sert some right thereunder. And if an action thereon by the assured 
to recover the amount of loss is already barred bylapseof time, there 
is no claim that can be asserted under it against the défendant. 

In Davidson v. Phœnix Ins. Co., é Sawy. 594, Mr. Justice Field 
held, in a case like this, that when the remedy on the policy for the 
insurance was barred, according to the stipulation therein, by lapse 
of time, the court would not undertake to reform the instrument be- 
cause there was "no occasion" for so doing. This conclusion is not 
reaohed without reluctance. So far as appears, there is, in good 
morals, no sufficient reason why the défendant should not pay this 
claim according to the real intention of the parties to the eontract ; 
that is, to the receiver for the time being in the case of Holladay v. 
Holladty, for the benefit of whom it may concern. Such cases as this 
suggest the necessity of some législation siraplifying the eontract of 
insurance, and, within certain limits, deelaring its etïect, and, in case 
of loss, who may claim the benefit of it and maintain an action against 
the insurer to enforce it. But as it is, the parties to this eontract 
hâve deliberately agreed that unless the assured brings bis action to 
recover for the loss within a year from the date of the fire, he is for- 
ever barred from so doing, and the court eannot disregard the stipula- 
tion. Nor is it intended to suggest that this limitation of the time in 
whieh to sue is either unwise or unjust. In this class of cases es- 
pecially, every considération of justice and convenience require that 
claims for losses should be speedily settled, while the witnesses are 
within reaoh and the faets are f resh in their recollection. But the 
law should hâve corne to the aid of this defective eontract and au- 
thorized the plaintiff to maintain an action thereon to recover this 
loss, as the suecossor in office of the person who effected the insur- 
ance, for the benefit of whom it might concern, without any reforma- 
tion of the instrument, ordelay on that account. 

The demurrer is sustained and the bill dismissed. 
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LoGAK ». Gebenlaw and otiers.* 
(Oireuit Court, W D. Tenneaee. September 30, 1885.) 

1. PAnTNERSHip Real Estate — Jodoment against Execdtok op Decbased 

Pautneu— Heik AT Law— SuKviviKG Paiitnek. 

It results frora the équitable doctrine of the conversion of partnership real 
estate into personalty, that the heir at law is bound by a judginent agaiust the 
exucutor of a deoeased partner and the surviving partner, upon a bill liled to 
subject the partnership land to the satisfaction of the judgment; and he can- 
not require the plaintifE to re-estalilish the debt, unless by a direct proceedinî; 
the judgment is attacked for some collusion or other fraud, accident, or mis- 
take sufflcient to avoid it. 

2. Same— Code Tenn. H 2011, 2789, ConaTRUBD— Reconversion into Realtï— 

Evidence. 

Under the Code of Tennessee, allowing a remedy at law against the exécuter 
of a deoeased partner, and saving to surviving partners their rights in the part- 
nership assets as against the statute abolishing joint tenancies, the reconver- 
sion of the partnership lands into realty in favor of the heir at law does not 
take place until the partnership is wound up and the surplus is ascertained. 
It is only in this surplus that the heir has any bénéficiai Interest, and he does 
not occupy, in référence to partnership lands, the same attitude he doea as to 
other lands of his ancestor descended to him, in respect to the ellect of a judg- 
ment against the exécuter or administrator of the décèdent, as évidence against 
himself. This distinction must be observed, to préserve the rights of the part- 
ners and their creditors intact. 

In Equity. 

This case was formerly heard on exception to the pleas. Logan v. 
Greenlaw, 12 Ped. Eep. 10. The plaintiff commenced an action for 
the death of her slave against a coal company, to which he had been 
hired, and attaehed property to secure her claim for damages. The 
property was released upon the security of a replevy bond, the fiirm 
of W. B. Greenlaw & Co. becoming sureties. The firm was com- 
posed of two brothers, W. B. and J. 0. Greenlaw, who were engaged 
in many kinds of business as contractors, speciilators in lands, etc. 
W. B. Greenlaw signed the bond in the firm name. The case was de- 
cided in favor of the plaintiff, and under the Tennessee practice she was 
entitled to judgment on the bond without notice to the sureties ; but J. 
0. Greenlaw having died, appointing his brother, W. B. Greenlaw, his 
exécuter, a scirefacias was issued, requiring the latter to show cause 
why judgment should not be entered on the verdict against him "indi- 
vidually, as surviving partner of W. B. Greenlaw & Ce, and as executor 
of J. 0. Greenlaw, deceased." To this scirefacias he pleaded, as execu- 
tor, that his testator was. not bound by the bond, as it was signed with- 
out his assent, and was beyond the scope of the partnership business. 
This plea was, however, withdrawn, and the plaintiff had judgment 
against him individually, as surviving partner, and as executor de 
bonis testatoris. On appeal to the suprême court the judgment was 
affirmed, and exécution returned nulla hona. The plaintiff filed this 
bill to subject the partnership land to the satisfaction of the judg- 

' See note at end of case. 
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ment, making the administrator of the surviving partner, who had 
died, his heirs at law, the administrator de bonis non of J. 0. Green- 
law, and his heirs at law, parties défendant. The only évidence 
ofEered of the debt was the judgment above mentioned, and except 
the matters of controversy raised by the pleas, and formerly adjudi- 
cated, the only défense made is that the judgment is not binding as 
évidence on the heirs at law of J. 0. Greenlaw, and that, there being 
no proof of his assent to the bond, the bill should be dismissed. The 
answer avers that W. B. Greenlaw's signing the firm name was with- 
out authority ; that his withdrawing the plea was a fraud upon bis 
brother's heirs, etc. The only proof oflfered was as to the charac- 
ter of the firm business; that the bohd was signed by W. B. Green- 
law, and not J. 0. Greenlaw ; and the record of the proceedings on 
the scirefacias. Neither party offered any other proof as to the fact 
whether J. 0. Greenlaw did or did not assent to the firm's becoming 
surety, nor of his knowledge or ratification of the transaction, nor of 
any circnmstances of his connection with it, one way or the other. 

JV, M. Randolph and Poston é Poston, for plaintiff. 

Finlay de Peter s and Thos. B. Turley, for défendants. 

Hammond j. This case présents a matter of mucb intricacy, in- 
volving, as it does, the confusing subject of partnership real estate. 
Exactly stated, the question is this : Can the heir at law of a de- 
ceased partner deny the fact of there being a partnership debt, on a 
bill filed against him and the surviving partner to subject the part- 
nership real estate to a judgment obtained against the surviving part- 
ner and the executor of the deceased partner? 

I feel very much disinelined, unless driven by the force of légal 
principles, to extend the privilèges of the heir at law to litigate with 
creditors that which bas been already litigated with the executor or 
administrator, simply because he is the heir at law, and land is de- 
manded of him to satisfy the debt. The rule which allows him to do 
it, where his right is plainest, is purely a technical one, and bas less 
force in our American system than in the mother country, where the 
présent question would be readily answered against the claim set up 
hère by the heirs at law. If a distributee or legatee is bound by a 
judgment against the executor or administrator because the law de- 
volves the Personal assets on the executor or administrator for the 
payment of debts, why shoûld the heir at law be in any more favored 
condition when the law authorizes the executor or administrator, or 
the creditors, to resort to the land for a like purpose ? He is not a 
party to the suit, truly; neither is the distributee or legatee. The 
ownership of the personal property is in the executor or administra- 
tor, to be sure, and there is no title in him to the land; but, after ail, 
he is the agent of the law through whom the land is subjected to the 
satisfaction of the debts; he represents the décèdent in the obligation 
to pay them, and in the discharge of the duties of his position he 
is, 8ub modo, as much interested in the land as the personalty. In 
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England, where the land was never bound, except when the ancestor 
had bound it by bis contract, and tbe beir eo nomine was liable only 
because or his privity to that contract, there was some foundation for 
tbe assertion tbat a judgment against the exécuter or administrator 
was inter alios ; but hère, where lands are assets for the payment of 
debts quite as fully as personalty, and the law only requires that the 
latter shall be exhausted before the executor or administrator can re- 
sort to the former, the privilège that the beir bas to recontest the 
judgment against the executor or administrator with the creditor is 
without much merit in itself . It is agreed on ail bands tbat tbe judg- 
ment hère is prima fade binding on the beir, and why sbould it not be 
conclusivefor the same reasonthat it is pi-ima faeie ? However, where 
tbe land of an ancestor descends to his beir, it is tboroughly well set- 
tled, notwithstanding the cessation, in a large measure, if not entirely, 
of the reason for tbe rule, tbat a judgment against tbe executor or ad- 
ministrator is not conclusive against him, but only 'prima facie évidence 
of the indebtedness of tbe ancestor. Hence, if this rule applies topart- 
nership real estate, the answer to tbe question we are consideriug must 
be in tbe affirmative. 

But I am satisfied, after a most mature considération of the sub- 
ject, that to so extend the rule would be to subvert the very grounds 
upon which a court of equity deals with partnership lands, and in- 
stead of freeing them from artificial restraints in the interest of trade 
and commerce, would unnecessarily impose a restriction on that 
use from which they bave always been free, even within tbe purview 
of the common law. For although tbe common law could not, for 
the benefit of commerce, discard its artificial rules of real estate ten- 
ures and establisb a tenure of partnership, it recognized the law- 
merchant, of wbich tbis doctrine was a part, and sent tbe partners 
or their ereditors to a court of equity for the very purpose of doing 
that wbicb within itself could not be done, namely, applying the real 
assets of a firm to firm uses with the same facility tbat ^ts other as- 
sets were applied. Nor did this operate wbolly in favor of the ereditors 
or of the firm itself, because, althougb the title might be in one part- 
ner alone, or in ail, so that by the technical terms of the conveyance 
the title survived to tbe last joint tenant, the law-mercbant saved it 
to tbe next of kin, or, if you please, tbe beir at law, by enforcing 
through a court of equity the maxim that "among merchants there 
sbould be, in the interest of commerce, no survivorsbip;" and, again, 
tbe partners could, wbile living, by agreement inter sese, recouvert 
tbe partnership land into real estate, as at common law; or they 
could so couvert any of the partnership personal effects, for tbat mat- 
ter, even to tbe détriment of the ereditors. But as long as it was 
afloat upon the bigb seas of tbe law-mercbant, it was not land at ail, 
and was subject, within the opération of that law, to noue of its com- 
mon-law incidents; and if death came to one of tbe copartners, it 
could never be again brought under tbe dominion of the common law 
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until ail the uses of the partnership were ended ; and not even then, 
strictly considered, because the death made a sale of the whole mass 
of assets necessary before the partnership uses coald befulfilled. 

Now, witbin a court and a department of the law especially adapted 
to the work of annulling the restraints which, in favor of the heir, in- 
herently belong to land in its normal condition, and inwhich the ab- 
normal characteristics were impressed upon it for the purposes above 
described; where it is no longer favored as land belonging to the an- 
cestor, but becomes equally and fully bound, without even so much as 
a qualified exonération by postponement of liability until the exhaus- 
tion of partnership personal assets, — the very reason of the rule in 
favor of allowing the heir to relitigate with the judgment créditer fails, 
— utterly fails, — however it may be otherwise in the administration 
of a decedent's individual assets. There is no distinction in the law 
of partnership, as administered in a court of equity, betweeh personal 
and real assets. The whole constitute en masse the partnership gtock, 
80 inséparable that for ail purposes it is personalty, whether the part- 
nership be solvent or insolvent, whether there be creditors remaining 
or not, and even when there is nothing to be done but divide the 
stock between the survivor and the représentatives of the deceased 
partner, be they whom they may; one of the absolute rights of either 
partner being a sale of that stock for money, as a prerequisite to any 
division between them. 

It is only the surplus after the debts are paid, and the balances of 
the partners inter sese satiafied, that belongs to anybody concerned, 
in his individual right. The corpus belongs to none separately, and 
to ail alike, at eaeh and every moment of the existence of the partner- 
ship, until at the very end this surplus is ascertained. This is the 
attitude in a court of equity when we get away from the mère tech- 
nical forms of things, and look only at their substance. It is trne, if 
at his death the deceased partner held singly the légal title, or if by 
opération pf the deed, or our statutes abolishing joint tenancies, he 
were a tenant in common with the other partners, the titie descends 
to his heir at law, but he holds it only as a trustée for the uses of the 
partnership. He bas no bénéficiai interest in the land qua land, but 
only a remote bénéficiai interest in the surplus of the whole partner- 
ship stock, this land, and ail else, of real, personal, or mixed property 
of every kind taken together. He can hâve no greater right than his 
ancestor had, and that is ail he could possibly hâve claimed. I re- 
peat that, logically, and according to the better rule, as now thor- 
oughly established in England, he bas, as heir, no interest whatever, 
this surplus going properly to the exécuter or next of kin; butin obé- 
dience to such statutes as we hâve in Tennessee, or the same rule es- 
tablished by judicial décision elsewhere, he can only be substituted 
for the exécuter in the distribution, if it be shown that the money in 
hand was the product of a sale of real estate; and possibly a court 
of equity should, in furtherance of the statute and décisions, keep 
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an account separately of such moneys, in order to gîve the eocentric 
raie efPect in favor of the heir. 

That which in the ordinary administration of the assets of a décè- 
dent, disconnected with the complications of any partnership, gives 
the heir hia advantage, and secures him a bénéficiai interest in the 
land, is the requirement that the personal estate shall exjnerate the 
land; but it would be importing an entirely new principle into the 
law of partnership assets to require partnership peisonalty to exon- 
erate partnership realty, and would, as before remarked, subvert the 
very foundations of the whole structure of partnership assets. Let 
us assume a bill by creditors to administer partnership assets, one- 
balf of which is personal property and the other real property : what 
rule of equity requires the court to pay the debts out of the personalty 
to favor the heir, rather than out of the realty to favor the next of 
kin? Gould the heir maintain a bill against the surviving partner 
and the executor to compel them to exhaust the personal assets of 
the partnership before resorting to the land ? Again, could the heir 
to whom the title to partnership land had descended, alien it by saie 
and defeat the partnership creditors, or the survivor, as he could in- 
diyidual creditors as to ordinary lands descended ? Or would he be 
liable personally for lands of the partnership so aliened, instead of 
holding the aliénée with notice as a trustée for the proper owners ? He 
might successfully défend any suit by a partnership créditer fora per- 
sonal liability, under our statute on that subjeot, upon the ground that 
it was oniy a surplus of personalty that belonged to him, and he could 
be held, I should think, oaly as any other trustée, for a breach of 
trust. If this be not so, the interest of commerce is not promoted, 
but the rules devised to protect it hâve been destroyed, commerce is 
again fettered, and land is substantially withdrawn from the uses of 
a partnership and placed upon precisely the same basis as individual 
lands descended to the heir. I do not think it was the purpose of 
the statute in our state, nor of the décisions supporting the American 
rule, to do this, and I am of opinion that the défendants do not oc- 
cupy the position of heirs at law, holding lands descended from their 
ancestor, against which creditors are proceeding, as in the case of 
the administration of individual assets, but that they are trustées, 
holding the légal title of their ancestor, who was himself only a trustée, 
for the benefit of the partnership, and that it is in this attitude we 
must look at them in answering the question we hâve in haud. 

In my reflections on this case I hâve sought some analogy to illus- 
trate the footing of the défendants hère, and it seems to me they 
might be likened to the heirs at law of a deceased trustée, named in 
a deed of trust, to whom the title had descended, with the superadded 
circumstance that they had acquired, no matter how, through their 
ancestor, a right to the surplus proceeds after the debt secured had 
been paid. Now, if the secured creditor should sue the debtor in a 
court of law, and, having established his debt, file a bill against tba 
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heirs at law of the deceased trustée, praying for a sale of the land to 
satisfy the judgment, could they with any propriety claim that the 
judgment was not binding on them, and demand that, as against them, 
the créditer should again prove his debt before a sale could be had ? 
Certainly not. Of course, if by a direct proceeding, by cross-bill, or 
otherwise, they could show that the judgment was the resuit of col- 
lusion between the créditer and the debtor to cheat them out of the 
surplus, or diminish it, or of some other fraud directed against them, 
or that there was some élément of fraud, accident, or mistake, for 
which it should not bind the debtor himself, their interest in the sur- 
plus would give them a standing in court to make that attack upon 
the judgment. But otherwise it would be binding, because they are 
privies in estate with the debtor. So, hère, the law of partnership 
places them, as to partnership real estate, in privity with the ances- 
tor in his relation to the other members of the firm as a partner, sub- 
ject to ail his obligations as such, and not alone in privity as an an- 
cestor for inheritance of lands, and those obligations as a partner, 
being transmitted to the exécuter, they are likewise in privity with 
him, and a judgment binds them as to the partnership relation and 
assets, but no further. 

In my view of it, the land descends only suh modo, and they do not 
hold so much as heirs at law, with lands descended, but rather as 
statutory assignées or distributees of the surplus proceeds of partner- 
ship lands, and the analogy I hâve suggested fits the case precisely^ 
if we look at the substance of the situation, rather than at its techni- 
cal form, as we must. There is a gênerai principle, fitly expressed 
in one of the leading cases, that "when the purpose of conversion 
is attained, conversion ends, or, more aceurately, reconversion takes 
place," which is applicable to ail phases of the subject, wherever the 
doctrine of out and out conversion is denied, or mitigated in its re- 
sults in favor of the heir, Foster's Appeal, 74 Pa. St. 391, 398. It 
is fully approved by Mr. Justice Freeman in Griffey v. Northcutt, 5 
Heisk. at p. 757. This principle is a safe guide in the considération 
of ail questions pertaining to this most perplexing subject, and atten- 
tion to it will alone préserve intact the rights of ail concerned. It con- 
fuses everything inextricably, to make the reconversion take place at 
any time before "the partnership afîairs are wound np." And this 
view of the statute and décisions is necessary to save the law of part- 
nership from complète shipwreck; the application to the question of 
évidence we bave in hand being a mère incident of this occasion for its 
opération. We must draw a broad and deep line between the per- 
formance of a créditer when he cornes with a judgment for a part- 
nership debt against the exécuter of a deceased partner, and asks to 
hâve it satisfied out of the individiial landed estate of the décèdent 
in the hands of his heirs at law, and that performance when he comes 
with such a judgment, and asks to hâve it satisfied out of lands which 
the décèdent in his life-time converted into firm assets, by appropri- 
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ating it to partnershîp uses, thereby impressing it with ail the inci- 
dents of Personal estate ; casting the légal title, however, by descent 
to his heirs, subject to the same condition in which he held it, his death 
not affecting that condition one particle. This distinction the défend- 
ants ignore, and would place the plaintiff in the same situation she 
would be if this land had never been dedicated to partnership uses by 
their ancestor, thus depriving her of ail benefit whatever of that con- 
version by bim. 

It is no answer to this to say that if this be a partnership debt, 
and she now proves it to be such, she can subject this land as part- 
nership assets; for, if she proves that fact, she could by proving it 
just as -well reach the individual lands of the deceased partnerj and 
she must, if the defendant's contention be true, reach both in pre- 
cisely the same way» and can reach neither with more facility than 
the other. But the very usefulness of the conversion is to afford a 
more ready and less ineumbered remedy to subject partnership lands, 
and to save her from so roundabout a pursuit of satisfaction for her 
debt, by relieving her of the very necessity sought to be imposed by 
this défense. The executor of a deceased partner is, as to ail part- 
nership assets, Personal and real, which were in the hands of the 
décèdent at his death, and as to ail his partnership obligations, the true 
représentative of the décèdent, in the view of a court of equity, which 
recognizes no distinctions between personal and real assets in such 
cases. So far as ail bénéficiai ownership goes, he alone stands for the 
décèdent; the heirs being necessary parties in a proceeding to subject 
the lands only because the naked légal title bas gone to them, and 
they are required for the sake of conformity in dealing with the title. 
The fact ia, the executor himself, strictly, does not own and properly 
bas nothing whatever to do with the partnership assets which were 
in the hands of the deceased partner; for the décèdent did not, in the 
view of a court of equity, so own them himself, either the realty or the 
personalty, both being under the joint dominion of the partners; and 
they passed in that ownership to the survivor; therefore, there is no 
more reason for claiming that a judgment against the executor would 
bind the next of kin, as to personal assets of the partnership, than 
that it would bind the heir at law, as to the real assets, and there is 
the same reason for claiming that it will bind either. Not so as to in- 
dividual assets, for then both the title and ownership of personalty pass 
to the executor, while both the title and ownership of the realty pass 
to the heir ; and for this reason alone there is no privity in judgment 
between them, as I hâve shown. The précise interest of the next of 
kin in personal assets and the title of the administrator or executor 
are such that it is only "an inchoate right to the surplus, after payment 
of debts, which is a right of action, the property remaining in the rep- 
résentative," — which belongs to the next of kin. Sneed v. Hooper, 
Cooke, 200; Now this quite accurately and as well describes the in- 
terest of the heir at law in partnership real estate, the intervening 
v.25F,no.6— 20 
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property or ownership being strictly in the surviving partner; quali- 
iiedly, it may be said also to be shared by the executor of the de- 
ceased partner, upon whom the law bas cast the représentative duty 
of settliug the partnership affaira as well as ail other personal affairs 
of the décèdent ; but in both together we certainly find the same status 
that is occupied by an administrator as to individual personal assets, 
with the heir at law holding only an inchoate right of action for the 
surplus prooeeds after paying the debts. 

But whatever may be the technical légal attitude of the title to 
either class of property, in equity, the ownership of partnership assets 
belongs neither to the survivor, the executor, the next of kin, or the 
heir, ail being jointly trustées for the benefit of whom it may concern; 
and a court of equity lays hold of the fund as an entirety, sells it for 
money, distributes it to whom it may belong, and pays no attention 
to the technical cbaracter of the title or possession except in the 
matter of procédure to bring ail parties before the court. 

Death does not sever that peculiar joint ownership among partners 
which a court of equity, if not a court of law, recognizes as a kind of 
partnership holding — although strictly there is no such tenure — and 
convert it into an ownership by severalties. Even before the death 
of any partner, the members of the firm, since the abolition of joint ten- 
anoies, become tenants in common, only in strictly technical relation; 
but this is the most naked of technicalities, and in a court of equity 
has no force except to control the rights of the partners, or their 
représentatives, in distributing the surplus, after the partnership is 
wound up by settlement. After the equities of creditors and partners 
are satisfied, the législature or the judges may, by législation, alter 
the ordinary rules of distribution and give the proceeds or any part 
of them to the heir, and no harm is done, except to the homogeneity 
of the law. It would be unwise, in my judgment, to interfère with 
this beneficent doctrine of a court of equity by dissevering its tap root 
and relegating the partnership real estate to the category of ordinary 
lands descended to the heir. 

The suprême court has held in Watkins v. Tlolman, 16 Pet. 25, that 
it is entirely compétent for the législature to subject lands descended 
even in the usual way to the ancestor's debt without any notice to 
the heir. The doctrine of équitable conversion of partnership lands 
does this, notably, by allowing the surviving partner to convey them 
in discharge of the iirm debts, and the heir is only a necessary party 
to get the title out of him. And in West Hickory Ass'n v. Reed, 80 
Pa. St. 38, where, by a contract, the ancestor had converted his land 
into personalty, the widow and heirs were held not entitled to notice 
of a proceeding to enforce the contract. A partner makes just such 
a contract of conversion of partnership lands, in the view of a court of 
equity. 

It is not alone in the department of real estate tenures that a court 
of equity had to break down the rigid principles of the common law, 
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or supplément its defective opération in favor of its own récognition of 
the law-merchant, in order to secure the émancipation of partnership 
real assets, and their ready application to the purposes of commerce. 
Il had likewise to supplément the common-law methoda of procéd- 
ure. For, although the common law recognized the maxim of the 
law-merchant that there should be among traders no survivorship, it 
did not recognize any peculiar tenure of partnership, but adhered to 
the technical law of estâtes and ownership, both as to real and per- 
sonal real assets, so that the actual rights of the partners under the 
law-merchant, in their relation to each other and their common stock, 
could not bave free scope; and this obstruction also entered into the 
law of the remédies against them for the benefit of those trading 
with them as creditors, so that if a partner died there was no remedy 
at law against him, and he was wholly released from the debts. His 
exécuter could not be sued. But a court of equity interfered hère in 
aid of the maxim against survivorship, and said the obligation to pay 
was likewise several, and that the créditer might sue the executor in 
equity, but preliminary tbereto there must hâve been an exhaustion 
of légal remédies against the snrviving partner. Modem législation, 
in Tennessee and other states, bas imported this remedy into com- 
mon-law procédure by allowing the executor to be there sued, and in 
this state, without any preliminary exhaustion of the surviving part- 
ner, ail this being done in the interest of commerce. But when we 
come to the process of exécution we must not fall into a confusion of 
ideas by overlooking the distinction between partnership assets in a 
court of law and in a court of equity, and between the administration 
of individual assets and partnership assets in those courts, respect- 
ively. A court of law administers ail assets of a décèdent by an exe- 
cution de bonis decedentis, or, where the executor or administrator is 
in fault, by way of penalty, de bonis propriis, as to him. The fact 
that it was a partnership debt could «t law make no différence, for 
the common law recognizes no exécution against partnership assets, 
as such, and the statute giving the new remedy bas not chosen to 
provide such an exécution in analogy to that given by the common 
law against an executor or administrator. Again, even against a 
surviving partner there is, in exécution, no distinction between part- 
nership assets and his individual property; it goes against both, be- 
cause he is liable in both capacities, and each kind of assets is alike 
leviable at law. Lewis v, V. S, 92 U. S. 618, 623. Hence, to avoid 
the inconvenience of such a state of things, a court of equity, at the 
suit of any one interested, will lay hold of the matter and bring the 
parties and the assets into a court, where thèse distinctions can be 
enforced, and the law-merchant fuUy executed in ail. its bearings upon 
the relation of the partners and their common stock. 

It is no argument, therefore, as has been urged aigainst the plain- 
tiS's position hère, that the exécution runs de bonis testatoris, and can 
bind the executor only inthat capacity. If the executor of a deceased 
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partner bas any personal property of the partnership in his posses- 
sion, it is, if not a wrongful possession, an irregular one; for that 
possession should be, and in contemplation of law is, with the surviv- 
ing partner, who may recover it from the exécuter, apply it to part- 
nership uses, sell it for that use, and otherwise control it with ail the 
power of an absolute owner in that behalf . This he may do even with 
the real estate, and the purchaser obtains through the surviving part- 
ner a good title, which will be perfected by compelling the heir to 
Burrender the bare légal title, which may be in him. Truly, the ex- 
ecutor is, technically, a tenant in common with the survivor of the 
Personal property, but he is not entitled to possession, and if an exé- 
cution against him for a partnership debt finds it in that possession, 
it only holds the property because of a technical ownership, and a 
possession good against ail the world, except the survivor, and, per- 
haps, good against him every where, except in a court of equity. For 
this reason, the property is liabiein hishands; and it is not at ail so 
leviable because there has been by the death any change in the part- 
nership character of the property, or because it isin his hands as the 
indïvidual property of the décèdent. The décèdent did not hold it so ; 
and once partnership property always partnership property, until the 
partners, by their own consent, hâve severed it, or, after dissolution, 
until final settlement, is the cardinal rule of a court of equity. But 
aside from ail this, the executor, whether he be in possession of part- 
nership assets or not, whether he hâve individual assets for adminis- 
tration or not, is made suable under our law along with the surviving 
partner, or apart from him, with the very design of enabling the créditer 
to establish his debt and put it in judgment, as a debt of the Jirm, as 
well as a personal liability against the partners severally; and the 
fact that in this disseverance of liability the judgment technically as- 
sumes the form of a several judgment and not that of a joint judg- 
ment against both, cannot, in a court that looks behind mère techni- 
cal appearances, be utilized to destroy the effect of the fact that he 
has a judgment against both; particularly, when that adhérence to 
mère form would resuit in entangling the partnership real estate in 
ail the intrieacies and périls surrounding the subjection to his debts 
of ordinary real estate belonging to the partner individually, thereby 
defeating the main purposes of the équitable conversion of such assets 
into personalty. 

What I affirm, therefore, is this: that whenever a partnership créd- 
iter procures a judgment against the surviving partner and the ex- 
ecutor of a deceased partner, as he may under our statute, that judg- 
ment is, by necessary implication, perforce of the statute itself which 
allows such a suit, interpreted as it must be by the équitable princi- 
ple of the law of partnership, conclusive évidence of the fact that 
there is a subsisting partnership debt unsatisfied, as against any and 
ail persons claiming the surplus of the partnership stock, whether it 
be in form personal or real property; and for the reason that in a 
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court of equity, on a bill to subject the partnership assets to the judg- 
ment, they can claim that surplus only as privies in estate and rep- 
résentation to the Burviving partner or the executor, one or both, — 
unless, by a direct proceeding, the judgment can be successfully at- 
tacked for some infirmity for which a court of equity will set it aside. 

I hâve not overlooked the argument that there can be no hardship 
in requiring a créditer to corne with the proof of the existence of a 
partnership debt, whenever and wherever he asks the aid of a court 
of equity, as against the heir, who ought to be heard in défense of 
bis inheritance, to subject the partnership assets; and this, •whether 
the heir holds the land as real estate, or can only claim the surplus 
as persoualty. What bas been already said is an answer to this, 
namely, that the judgment binds ail who are privies ; that it is agreed 
that it binds as to personal assets of the partnership, and a court of 
equity is blind in its administration to ail distinctions between real 
and personal assets of a partnership, and looks upon and converts 
the whole intomoney; therefore the judgment against the représent- 
atives of that money is conclusive proof, — is ail the creditor need 
produce, and it is violative of bis rights to require more. 

But there is another answer to this of the same character as the 
argument itself, of the justice of which answer the facts of this case 
afford the most satisfactory illustration. Hère was a claim for wrong- 
fully producing the death of a slave, which occurred before the com- 
mencement of our civil war. The claimant proceeded with ail speed 
to attach the property of the tort-feasor to secure the loss. That 
property was released by the substitution for it of the indemnity bond 
of this copartnership, executed about 25 years ago. After a long 
time, and every possible delay, the plaintiff had judgment both against 
the tort-feasor and his sureties, the surviving partner and the execu- 
tor of the deceased, which judgment was appealed, and, after further 
long delay, affirmed; the surviving partner in the mean time dying in- 
solvent. The plaintiff's right to the satisfaction being resisted, she 
iiled this bill, and after the lapse of a quarter of a century the de- 
mand is made that she shall produce witnesses who heard the non- 
signing partner authorize the bond, heard him ratify it, or in some 
other way, by satisfactory proof, aside from the judgment, establish 
that fact. Now, it seems to me, in this particular case, that it is a 
hardship to require this, and that it should not be done, except in 
obédience to some imperative rule of law that affords no escape, and 
certainly not upon those technical appearances of a right to require 
it which bave so earnestly been arrayed in this case, and which are, 
beyond doubt, formidable in their aspect, whatever may be said of 
their substance, when critically examined. Moreover, it is agreed 
that the judgment is prima facie binding, and I do not think the de- 
fendants bave answered the -prima facie case, ingénions as their ar- 
gument is in that regard. The surviving partner was also executor 
of the deceased partner. He was the partner who signed the bond. 
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and was certainly bound ; but as exeoutor he put în a plea setting up 
a want of autbority in himself to sign it for the firm, and that it was 
beyond the scope of the partnership business. This plea, however, 
he -withdrew, and there was a judgment against him in both eapaci- 
ties. Conceding now that an indemnity bond for the benefit of a 
étranger, and even for the benefit of the partnership itself, given in 
the firm name, is binding, without the consent or ratification of the 
other, only on the partner who signs it, and it is argued that the 
plaintiff's claim appears to be not a partnership debt, and the court 
should not, therefore, give it that privilège without proof of ratifica- 
tion or consent. When the suggestion is made that there might hâve 
been proof at the trial, and that the judgment imports that there was, 
the défendants reply that the record shows that there was no such 
issue, that it was tendered but witbdrawn ; wherefore it is plain that 
the judgment did not establish that fact, it being only on a nil dicit 
after plea witbdrawn. The survivor being himself exécuter of the 
deceased partner, it is further argued that it was a selfish fraud by 
him not to make the défense, and that the plaintiff should now be 
compelled to produce the proof of consent or ratification of the non- 
signing partner. 

In a direct attack upon the judgment for fraud this would not be 
Batisfactory proof of it. For aught we know the exécuter knew of 
bis own knowledge, since he was himself the signing partner, that 
his brother, the copartner, did assent to or ratify the act ; knew that 
it was a false plea and withdrew it because of that fact; or be might 
hâve been aware that the plaintiff was prepared with other proof, and 
80 withdrew the plea. Hence the fact that he withdrew it does not 
necessarily show fraud on his part; more inferentially, it does not, 
since thèse brothers were not engaged in any spécial business, but 
-were partners for ail purposes, having nearly, if not entirely, what is 
called a universal partnership ; and under that relation there may 
hâve been an interest of some kind, now unknown to us, forcibly in- 
ducing the firm to exécute the bond. But again, the technical efîect 
of the record is not that suggested by the defendant's argument. 
The executor might hâve submitted to a default wholly; and the fact 
that he put in this défense and withdrew it, shows that he was 
advised of its importance, and that he might bave sustained it if it 
had been a true défense. But a default either from ignorance, or 
with knowledge, or a neglect to stand by the plea when made, binds 
him and his privies as effectually as if the défense had been in terms 
decided against him ; and this is the technical bearing of the record, 
as évidence, and not that urged by défendants. Therefore, I repeat, 
the évidence of the defendant's to overthrow the prima facie effect of 
the judgment is not satisfactory. After the surviving partner is 
dead, and possibly ail other witnesses to the transaction, and the 
lapse of so much time, the court should require more substantial évi- 
dence of the fact that there was no assent or ratification by the non* 
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signing partner than the mère inference the défendants seek to draw 
from circumstanoes that are not, in themselves, inconsistent with 
either theory that he did, or did not, assent to be bound, and yet, 
technieally, bear in favor of plaintifï hère. 

I hâve not extended this opinion by the citation of and comment 
upon the authorities, because the complexitiea of the case hâve been 
such that I could not do this within reasonable limita. I hâve not 
been willing to décide the question without some safe guide of a cou- 
trolling principle or adjudicated case, and hâve been disappointed by 
not finding an exact décision, laborious as the researches of counsel 
and myself bave been. I shall collect the authorities in a foot-note, 
with such classification of them as will enable the intelligent investi- 
gator to apply them for himself. It is necessary, however, that I 
should say of the Tennessee authorities that they recognize in the 
fnllest manner the équitable doctrine of the out and out conversion 
into personalty of partnership real estate, and agrée with Kent, Stoby, 
and other American authorities in its favor, and not with Chancelier 
Walwokth, and those who hâve foUowed him in a departure from the 
doctrine. The leading case, however, seizes upon the use of the word 
"heirs" in the North Carolina act of 1784 to establish a statutory mod- 
ification of the doctrine, so far as is necessary to deflect the surplus 
from the personal représentative to the heir. Mr. Justice Eeese, than 
whom Tennessee never had a more accurate and learned judge, in 
a subséquent case reluctantly foUowed this construction of the statute, 
but insisted that it had not at ail changed the law, and was never so 
intended. The subséquent décisions hâve not extended the opération 
of the statute, and show abundantly that they recognize the doc- 
trine of conversion to its fullest extent. They support in principle 
the ruling made hère, and do not, in my judgment, at ail favor the 
contention of défendants. Although the heir is entitled to the sur- 
plus, thèse décisions, especially Griffey v. Northcutt, 5 Heisk. 746, 
757, 758, and Jones v. Sharp, 9 Heisk. 600, preclude the idea that he 
can treat the land as if descended to him in the ordinary way, and 
demand ail the advantages that position would give him. He either 
has ail thèse advantages, or be bas none. That many of them lie 
cannot bave, is too plain for argument to any one familiar with our 
peculiar system of laws for the subjection of the real assets to the debts 
of a décèdent. What possible advantage would the rule of conver- 
sion be to the plaintifï, or any creditor of the partnership, if, in a case 
like this, it could not be invoked ? Protection from claims of home- 
stead and dower, évasion of judgment liens for individual debts, avoid- 
ance of transfers by individual partners without consent of the others, 
and the like, are no more important than this application of the doc- 
trine to the rules of évidence; and those and ail other advantages 
yield just as readily as this to the destructive influences of the prin- 
ciple insisted on by the défendants in this case. The heir at law 
would deprive the creditors and the partners themselves of ail bene- 
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fit of the conversion if he can plant himself on the ground selected 
for him by counsel in this case, and bring about a complète paràlysis 
of the law of partnership in that regard. His position in equity as 
a trustée for those interested in the partnership is wholly inconsist- 
ent, in its fullest scope, with his position as heir at law, upon whom 
the individual lands hâve descended under our Tennessee System. 
The one must be subordinated to the other, in the manner I hâve 
donei hère, or the whole power of a court of equity over partnership 
assets would be emasculated by bringing it within the influence of our 
statutes for the administration of the real assets of a décèdent. It is 
simply impossible to maintain the two together upon any other basis 
than that which I hâve adopted. The proviso in our statute abolish- 
ing joint tenancies, upon which the heir must rely solely for hia title, 
was intended, I think, to save the law of partnership from such dis- 
astrous conséquences, and upon that proviso, more than anything 
else, read, as I read it, in the light of the cardinal principles of equity 
governing the relation of partners and their creditors to the joint as- 
sets, I base this judgment. 

It is necessary, too, that I shall notice especially the case of Lanf] 
V. Waring, 17 Ala. 145, S. G. 25 Ala. 625, so confidently relied on 
by défendants. It does not seem to me conclusive. It was a contest 
over the légal title, the plaintififs claiming it by purchase at a sheriS's 
sale under a judgment and exécution against the surviving partner, 
and the défendants, as heirs at law of the deceased partner. There 
was also a judgment against the executrix of the deceased partner, 
but it had been satisfied by compromise and payment. The parties 
went into the proof , and the court found, on that proof , that it was not 
a partnership debt. The plaintiff did not seem to rely much on the 
judgments, or either of them, but sought to show, outside of them, 
that they were just. His reliance was the validity of his légal title 
under the exécution against the surviving partner, and the décision 
was that, under the laws of Alabama, the interest of neither partner 
was leviable at law, and could be reached only in a court of equity. 
No matter how conclusive the judgments may hâve been as évidence 
that the debt was a partnership debt, the plaintiff had no title, and the 
bill was not filed to subject it in equity. The technical attitude of the 
title was ail against the plaintiff, and the équitable doctrine was not at 
ail invoked, as it is hère. The court conceded that its ruling would be 
the same whether the surplus was taken as real estate from the ancestor 
or as personalty from the exécuter, because "it is an. appeal to the 
equity of the court, to sanction an act done by another, which is of no 
validity without its sanction." And, it might bave added, of no 
validity with that sanction, because the plaintiiï under the exécution 
had no vestige of a title, and the court of equity in that proeeeding 
could bave given him none, whether it was a partnership debt or not. 
AU that was said about the conclusiveness of the judgments was be- 
side the case, and while it is in favor of the defendant's argument hère,. 
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it 18 not an adjudication in their favor, and not being such, it must 
stand on its merits, like the expression of opinions elsewhere. Hère, 
the plaintiff invokes the aid of a court of equity to sell the land, at a 
fair price, to satisfy her judgments, which, prima facie at least, are 
binding as évidence. There, the plaintiff was seeking to sustain pos- 
session under a sale at law, for a nominal price, by enjoining eject- 
riient against it ; and getting no title by the sale, the judgments prop- 
erly were not allowed to strengthen his claim of title. I concède that 
it is altogéther a' fair inference from the décision that in this case 
that court would, on its reasoning there, décide that the judgments 
hère were not conclusive ; but I still think they would also hold that 
the défendants hâve not in this case overthrown their prima facie et- 
fect, as was done in that. 

It has occurred to me that the question we are considering being 
one not only of gênerai equity, but of commercial law likewise, and 
either of thèse being beyond the influence of state statutes or décis- 
ions, the fédéral courts should détermine it for themselves, and accord- 
ing to the équitable principle of out and out conversion into person- 
alty. If Bo, the case would be of easy solution ; but I am always un- 
willing to take that course of décision, unless the way to it is plainer 
than it is hère. It is wholly unnecessary to consider that view, for I feel 
satisfied that the law of the state is as I bave ruled it. Let the plain- 
tiff hâve a decree; but as there may be an adjustment without further 
proceedings, it is not necessary to now indieate the détails, and the 
parties may apply for further directions. So ordered. 

NOTE. 

1. North Carollna act 1784, c. 22, | 6 : "And whereas, in real and personal estâtes held 
in joint tenancy, the beneflt of survivorahip is a manifest injustice to such as may hap- 
pen to die first : Be it therefore enacted by the authority aforesaid, that in ail estâtes, real 
and Personal, held in joint tenancy, the part or share of any tenant dying shall not, for 
the mture descend, or go to the surviving tenant or tenants, but shall descend or be vested 
in the helrs, exeoutors, administrators, or assigna respectively of the tenant so dying, 
in the same inanner as estâtes held by tenancy in common, any law, usage or custora 
-to the contrary, notwithstanding : Provided, always, that estâtes held in joint tenancy 
for the purpose of carrying on and promoting trade and commerce, or any other useful 
work or manufacture established and pursued with a view of profit to the parties 
therein concerned, shall be vested in the surviving partner or partners, in order to en- 
able him or them to settle and adjust the partnership business and pay off the debta 
which may hâve been contracted in pursuit of the said business ; but as soon as the 
same shall be effected, the survivor or snrvivors shall aocount with and pay and deliver 
to the heirs. executors, administrators, and assigns respectively of the deceased part- 
ner or partners, ail such part, share, and sunis of money as he or they may be entitled 
to by virtue of the original agreement, if any, or aocording to his or their share or part 
in the joint oonoem, in the same raanner as partnership stock is usually settled be- 
tween joint merchants and the représentatives of their deceased partners." 1 Martin, 
352; 1 Scott, Rev. (Tenu.) 294; Car. & Nie. (Tenn.) 417. 

2. The foregoing proyiso as oarried into the Gode of Tennessee of 1858: " Nothing in 
the preceding section is intended to affect the rjght of a surviving partner to the joint 
property of the firm, in order to settle and adjust the partnership business ; such part- 
ner accounting with the heirs and personal représentatives of the deceased for his âiare 
in the surplus." Code Tenn. (T. & S. Ed.) ? 2011 ; Id. (M. & V. Ed.) § 2818. 

3. Tennessee décisions construing the foregoing acts, and supporting the opinion gen- 
erally: McAlister v. Montgomery, 3 Hayw. (Tenn.) 94; Yeatraan v. Woods, 6 Yerg. 
21 ; Gaines v. Catron, 1 Humph. 512, 522; Hunt v. Benson, 2 Huniph. 458 ; Boyers v. 
Bliiott, 7 Humph. 204 ; Moreau v. Saflarans, 3 Sneed, 595 ; Barcroft v. Snodgrass, 1 
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Cold.431,444; Piper v. Smith, 1 Head, 92 ; Griffey v.Nortlicutt, SHeîsk. 74(5; Solomtn 
V. Fitzgerald, 7 Heisk. 552 ; Jones v. Sharp, 9 Heisk, 660 ; Brooks v. Brooks, 12 Heisk. 
12; Williamson v. Fontain, 7 Baxt. 212; Lyon v. Lyon, 1 Tenn. Ch. 225, 231, 232; 
Spiro V. Paxton, 3 Lea, 75 ; Gill v. Lattimore, 9 Lea, 381. 

4. North Carolina décisions oonstruing the foregoing statnte. Wangh v. Mitchell, 1 
Dev. & B. Eq. 510 ; Summey v. Pattoii, 1 Winst. Eq. 52 ; S. C. 60 N. d. 601, and note ; 
Stroud V. Stroud, Phil. (N. G.) 525 ; Baird v. Balrd, 1 Dev. & Bat. Eq. 524. 

6. Tennessee statutes makîng ail joint actions alao several, and permitting the exécu- 
ter or administrator of a deceased partner to be sued al law. Code Tenn. (T. &, S. Ed.) 
1 2789, and notes ; Act 1789, c. 57, g 5 ; Car. & Nie. 415 ; Saunders v. Wilder, 2 Head, o77 
Simpson v. Young, 2 Humph. 513; Taylor v. Taylor, 5 Huuipli. 109; Trundle v. Ed- 
wards, 4 Sneed, 572. 

6. Tennessee statutes for the subjection of real assets to the payinent of a deoedent's 
debts. 5 Geo. II. c. 7, §4: Code Tenn. (T. & S. Ed.) Jf 2252, 2273, and notes. The heir 
is answerable personally if he alien the land descended before suit brought, and the 
purchaser takes a good title. Id. g| 1765, 2256, and notes ; Sniitli v. Stump, Peck, 278. 

7. Heir at law is not bound by a judgnient against the exeoutor or administrator, in 
a proceeding to subject lands descended, and the reasou of the rule. Notes to sections 
2260, 2262, Gode Tenn. (T. & S. Ed. ;) Sneed v. Mayiîeld, Cooke, 60; Gllman v. Tisdale, 
1 Yerg. 284; Neal y. McOonibs, 2 Yerg. 9, Haywood, J., dissenting; Koberts v. Busby, 
3Hayw.299; Peck v. Wheaton, Mart. & Y. 353 ; Green v. Shaver, 3 Humph. 13;i; An- 
derson v. Clark, 2 Swan, 156 ; Wooldridge v. Page, 9 Baxt. 325 ; S. C. 1 Lea, 135 ; Kyle v. 
Kvle, 1 Tenn. Leg. Kep. 264 ; Henry v. Mills, 1 Lea, 144 ; Buntyn v. Buntyn, 9 Lea, 319 ; 
Woodfin V. Anderson, 2 Tenn. Ch. 331, 33vl; Trafford v. Young, 3 Tenn. Ch.49iJ; Wells, 
Bes Adj. i 52 et seg.; Freeruan, Judgm. f 163 et ssq.; Garnett v. Maçon, 6 Call, 308, 
337; Meeks v. Vassault, 3 Sawy. 206; Keefe v. Malone, 3 MaoArthur, 236; Steele v. 
Llneberger, 59 Pa. St. 308. 

8. Judgment against a surviving partner is not binding on the représentatives of the 
deceased partner, and the reason of the rule. 2 Lind Partn. 665, note 1; Buckingham 
V. Ludlum, 37 N. J. Eq. 137 ; Leake v. Lawrence, 11 Paige, 81 ; Hanua v. Wray, 77 Pa. 
St. 27, (contra.) 

9. Décisions of the suprême court of the United States recognizing the doctrine of the 
équitable conversion into personalty of partnership real estate, and the proceedings 
against partners generally. Glagett v. Kilbonrne, 1 Black, 346, .349; Shanks v. Klein, 
104 U. S. 18; S. C. in court below, 3 Cent. L. J. 799; Allen v. Withrnw, 110 U. S. 119. 
130; S. C. 3 Sup. Ct. Rep. 517; Inbusch v. ITarwell, 1 Black, 566 ; Watkins v. Holman, 
16 Pet. 25; Fitzpatrick v. Flannagan, 106 U. S. 648, 654; S. C. 1 Sup. Ct. Rep. 369; Case 
V. Beauregard, 99 U. S. 119; Lewis v. U. S., 92 U. 8. 618; Nelson v. Hill, 5 How. 127; 
Rogers v. Batohelor, 12 Pet. 222. See, also, Kendall v. Hamilton, 4 App. Cas. 504. 

10. The notes of my researches while investigating this subject contain références to 
many text-books and cases toonumeronsforcitation, withoutamorecarefulandcritical 
classification than is possible hère : particularly, since there is much conflict of décision, 
and the local law of each state should be carefuUy examined to understand the value 
of any given adjudication. It is suffloient to say that the effect of the doctrine of 
équitable conversion of partnership real estate ia such that the land is not subject to 
d<jwer, hotnestead exemptions, judgment liens, locality as to jurisdiction, and like in- 
cidents of land in its imrmal condition ; that after the death of a partner tiie rents be- 
long to the surviving partner, he inay bring the action for trespass, etc., compensation 
for public uses beloiigs to him, and he may aell it for partnership purposes ; that the 
heir at law is a trustée for those interested in the partnership, it being often decided 
that he isnot a necessary party to a proceeding to subject the land to the partnership 
debts, often tliathe is only a necessary party to extract the title from him, while the 
executor is always a necessary party ; and, generally, tliat it is not until the partner- 
ship uses are satisfled that he has any interest whatever. E. S. H. 



Note. — Since the foregoing opinion was prepared there has appeared a valuable ar- 
ticle on the subject of " Partnership Real Estate," by Guy C. H. Corless, Esq., in which 
the cases hâve been extensively cited and intelligently considered. See Alloany Law 
Journal, vol. 32, pp. 284, 304, 326. E. S. H. 
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EiLEY V. Hartford Life & Annuity Ins. Co.* 
(Circuit Court, E. D. Missown. October 14, 1885.) 

LiPB Insurance — Suicide — "FetjOnious or Otiibrwise." 

Where a life Insurance policy provides that it shall he void in case the aa- 
sured die by "self-destruction, feionious or otlierwise," the proviso includes 
ail cases of voluntary self-destruction, sane or insane. 

At Law. 

Suit upon certificates of membership issued by défendant, insur- 
ing the life of George M. Eiley. The answer states, atnong other 
things, that the "certificates sued on herein were issued by the dé- 
fendant and accepted by George M. Eiley upon the foUowing express 
condition and agreement made between the said assured and the de- 
fendant and constituting part of said certificates, to-wit : That if said 
member should die by ' self-destruction, feionious or otherwise,' then, 
and in such cases, the said certificates should be null and void and 
hâve no effect, and no person should be entitlcd to damages or the 
recovery of any money paid thereon;" and that the assured "came to 
his death from self-destruction, in this: that the said assured died 
from the immédiate effect of a pistol fired by his own hands, such 
shot having been so fired by the assured with the intention of taking 
his own life." Eeplication that the assured committed suicide while 
insane. 

A jury having been sworn to try the issues in said cause, plaintif! 
first offered in évidence the petition.of the plaintitf for divorce, which 
was filed January 19, 1884. 

Mr. Krum, counsel for the défendant, objected on the ground that 
there is no déniai in the replication that the shot was fired by the 
deceased with the intention on his part of taking his own life. "In 
other words," said he, "there is nothing in this replication to place 
this case upon the theory of an accidentai destruction of his life by 
his own act. The plaintiff concèdes that the death of her husband, 
the assured, was caused by the act of the assured himself. It was 
conceded that the death did not resuit by reason of any accident to 
which the assured was exposed. He took his life himself. He fired 
the shot intentionally, according to the averment of the answer, and 
with the intention of taking his own life. That fact is not denied, 
and I submit, in the light of ail the authorities upon this question, 
the défendant is entitled to a verdict upon the pleadings, and that 
it is not compétent to go into any inquiry at ail as to the condition of 
the mind of the assured at the time when he committed the act of 
which this défendant complains." 

Trbat, J., (orally.) Ordinarily, of course, felony impHes an intent. 
That isinvolved in ail this class of inquiries; but your proposition ia 

'Ecportod by Benj. F. R'ox, Esq., of tlicSt. Louis bar. 
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broader — "feloniousiyorotherwise." Whether that is broad enough 
to exclude ail thèse considérations, I will not pass upon to-night. 

The court thereupon adjourned until October 16, 1885. 



On October 15, 1885, the court met pursuant to adjournment, and 
the following opinion was delivered : 

George M. Stewart, for plaintifif. 

Chester H. Krum, for défendant. 

Treat, J., (orally.) After we adjourned last evening I took time to 
examine the proposition raised by the counsel for the défendant in 
this cause. The proposition in its more convenient form could hâve 
been presented by a demurrer to the replication, and thereby bave 
saved time and unuecessary delay. 

Mr. Krum. My excuse for not doing so, your honor will remem- 
ber, was because I hâve been so hurried with other matters in this 
court that I did not bave time to présent the question in the form of 
a demurrer. 

The Court. The proposition now cornes up after the jury is im- 
paneled on the présentation of the first item of testimony ofifered 
in this case. Whether that should be admitted or rejected dépends 
on the détermination of the court with respect to the true con- 
struction of the policy svibmitted. I bave examined thèse cases to 
which counsel bave referred. They are not new to me, because the 
original Terry Case (Insurance Go. v. Terry, 15 Wall. 680) went 
from this cir<uît court, and the Case of Bigelow, decided in the United 
States suprême court, 93 U. S. 284, remains unchanged, and the 
Case of Brougkton, 109 U. S. 121, S. G. 3 Sup. Ct. Eep. 99, and the 
Case of Lathrop in 111 U. S. 612, S. G. 4 Sup. Ct. Eep. 533, do not 
vary the rule ; for the policies in both those cases were like the 
original Terry Case. But where parties insert in the contract "that 
if the death is caused by the assured, sane or insane," then there 
can be no recovery, if be committed the fatal act otherwise than 
accidentally. Of course, if it is accidentai, it was not bis act. The 
next question presented hère is whether the use of the terms "felo- 
niously or otherwise" are équivalent to the terma "sane or insane." 
As suggested last night, the word "feloniously" ordinarily implies 
an intent, which might lead the court to inquire whether the party 
was capable of having an intent within the meaning of the law, 
which would leave this case as in the Terry and otber like cases. 
The suprême court in the Case of Bigelow decided that the use of 
this phrase "feloniously or otherwise" was équivalent to the words 
"sane or insane," so that if the assured caused bis own death that 
was the end of the right of recovery; consequently this court bas to 
rule out ail testimony looking to the condition of the mind of the 
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assured when he committed the fatal act. AU testimony relating to 
that will hâve to be ruled out, though there is an immaterial issue 
on that point. 

The court regrets that ail thèse matters were not disposed of by 
a demurrer to the pétition, but for reasons of his owu the counsel pre- 
fers this mode, which is a lawful mode. The resuit of it is, under 
the pleadings as they stand before the court, the assured, George M. 
Eiley shot himself, and death foUowed. That ends the case. If he 
did so, no beneficiary under the policycan recover. This poliey is 
différent from a great raany others where other questions are open. 
He chose to take out a poliey in a mutual society whereby, if he 
killed himself, "sane or insane," no matter under what circumstances, 
and he chose to kill himself, no recovery oould be had under the 
poliey. 



MissooEi Pao. Ey. Co. V. Chicago & A. Et. Co. ^ 
{Circuit Court, E. D. Missouri. November 5, 1885.) 

1. CoMMON Oaerebbs— Railboadb — LiABiLiTY AS TO Caks Rbceived for Trans 

POBTATION. 

Wliere a railroad company reçoives loaded cars from another road for trans- 
portation, it is liable as a common carrier in case they are destroyed en roui* 
by flre. 

2. Samb— Destruction after Delivebt to Consignée. 

If destroyed by flre after delivery to the consignée, or after they hâve been 
tendered to him, the company is not liable if not in fault. In the latter case 
its duties are only those of a warehouseman. 
8. Samb — Implied Contract to Rbturn Cars. 

Semble, that no implied contract to return cars arises where they are re- 
ceived loaded for transportation and delivery to a consignée. 

At Law. 

Suit for the value of a number of cars delivered in good order, 
loaded with grain, by plaintiS to défendant, for transportation over 
the latter's road. The answer states as a défense that the cars were 
destroyed by fire without the defendant's fault after they were de- 
livered to the consignée. 
. Bennett Pike, Thomas J. Partis, and H. G. Herbel, for plaintiff. 

R. H. Kern, for défendant. 

Tbeat, J. It appears that the course of through traffic among 
railroads requires each to receive cars owned by other than the trans- 
porting road, and forward the same; and accepting the gênerai prinoi- 
pie stated in Peoria & P. U. Ry. Co. v. Chicago, R. I. é P. Ry. Co., 109 
111. 135, that each road, as to said cars by it so received and for- 
warded to the next road, is under the obligations of a common carrier, 
the case before the court shows that there were 10 cars to be deliv 

• Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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ered to the Advance elevator, and received by the défendant for tbat 
purpose. Six of thèse were actually delivered, and were in posses- 
sion of said elevator. Pour of said ten, still in actual possession of 
the défendant, had been tendered to said elevator, and remained in 
the cusfcody of the défendant from the inability of the elevator to re- 
ceive the same when so tendered. AU of thèse cars were destroyed 
by fire without any fault of the défendant. 

As to the six cars actually delivered and so destroyed there evi- 
dently can be no recovery. The duties of tbe défendants as to the 
other four of said cars were simply those of a warehouseman. When 
a common carrier transports merehandise and delivers the same to 
the consignée, its obligations with respect thereto are at an end. If, 
however, the same are tendered to him, and through no fault &f the 
carrier he does not or will not receive the same, the carrier can cause 
the same to be stored at the risk of the consignée, or retain posses- 
sion of the same simply as a warehouseman. Were this not so, the 
through trafSc from one part to the other of this vast country would 
compel not only the breaking up but stoppage of trains, if at the in- 
termediate points of delivery the consignée failed or refused to re- 
ceive consignments. 

In this case, if we treat the transportation of cars as if merehan- 
dise to be received and delivered to the consignée, it appears that 
thèse cars, with their contents, were delivered loaded with grain to 
the elevator. If both the cars and their contents are to be covered 
by the same rule, then the delivery of the cars with their contents 
terminated the obligations of the défendant. The court is not pre- 
pared to say that where a railroad car in the course of through trans- 
portation is received to be delivered to another railroad, and has been 
80 delivered, that it is bound to cause the same to be returned, either 
to the owner of the car or to the railroad from whiob the same was 
originally received; nor that it is under ail eircumstanees entitled to 
recover in its own name from what may subsequently happen with 
respect thereto. 

In this case, as already stated, there can be no recovery as to the 
10 cars shipped to the Advance elevator. Two other cars were de- 
livered to the défendant to be sent by it eastward, which were de- 
stroyed by the fire alluded to; the value of said cars being $602.35, 
$100 of the wrecked material having been received by the plaintiff. 
As to said two cars the obligations of a common carrier existed, con- 
sequently the défendant is liable for the sum of $502.35, for which 
judgment is ordered. 
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Celluloïd Manuf'g Co. and others v. Notes and others. 
Same V, American Zylonite Co. and others. 

(Circuit Court, 1). Massachusetts. October 31, 1885.) 

Patents for Inventions— Celluloïd Combs— Want op Invention. 

Patent No. 223,311, dated January 6, 1880, and granted to William Bootb, 
for improvement ia the manufacture of combs from celluloïd and analogous 
material, held void. 

In Equity. 

Frederick H. Betts, for complainants. 

E. B. Smith, for Noyés and others. 

E. M. Fett, for American Zylonite Co. 

Colt, J. The défendants are charged with infringement of letters 
patent No, 223,311, dated January 6, 1880, granted to William Booth 
for improvement in the manufacture of combs from celluloid and 
analogous material. The device consists in the application of a stream 
or jet of water to or nearthe sawwhile the teeth of the comb are be- 
ing eut. The claims are as follows : 

(1) The process of making combs of celluloid and analogous material hereiii 
set foith, consisting in the application of a stream or jet of water to or near 
the saw while the teeth of the comb are beiiig eut, substantially as set forth. 

(2) The process of making combs of celluloid or analogous material hereln 
set forth, in which a jet or stream of water is applied to or near the saw while 
the teeth of the comb are being eut, substantially as set forth. 

The use of water upon a saw or cutting tool, to lubricate it, dimin- 
ish friction and conséquent heat, is old. It bas been used in making 
combs, rings, piano Iceys, and numerous other articles out of ivory, 
mother of pearl, rubber, and other materials; and it also appears 
that it has been previously applied to sawing knife-handles of cellu- 
loid. 

In view of the well-known and common use of water upon a cut- 
ting tool, we must hold this patent void for want of invention. In 
dealing with a material of the character of celluloid, the use of water 
Tipon the saw would seem to suggest itself to the most ordinary me- 
chanic. 

The complainants seek to uphold the patent and escape the charge 
of double use, on the ground that new results are accomplished by 
the application of this process to the manufacture of combs from cel- 
luloid. Water in the Booth process performs its usual duty of lubri- 
cation, keeping the saw cool, and preventing it from buckling, and 
also keeping the material cool, and preventing it from softening, so 
as to bend, or from catching on fire. 

Bearing in mind what has been accomplished by the use of a sim- 
ilar process, we are unable to discover, notwithstanding the skillful 
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and elaborate argument of complainants' counsel, any such new re 
sults in the use of the Booth process as would warrant the court in 
sustaining the patent on this ground. Bills distuissed. 



The Egypt.* 

AoEEB and others v. Thb Eâïpx.: 

Houston v. Samb. 

Ferbon and others v, Saue. 

(District Court, 8. D. Nm York. October 6. 188S. 

1. FntB OK "Whaef — BuBNXNG OF Cabso Landbd, BijT NOT Dblivebed — State- 

MENT. . 

The steamsWp E., of the National Lins, arrived in the port of New York 
about 1 o'clock p. m. of January 31, 1883. She at once obtained from the col- 
lecter of the port a gênerai order for discharge on the dock, a f urther spécial 
permit for continuing the discharge after sunset, and a permit for goods not 
entered to remain on the dock 48 hours after disoharge. Thèse permits were 
obtained under section 2871, Rev. St., and régulations prescribed by the sec- 
retary of the treasury. This was the customary method puraued by the steam- 
ship Company. The discharge of cargo was immediately commenced and con- 
tinued until about 3 o'clock a. m. of the foUowing night, when fire broke out 
on the wharf from some unknoiyn cause, and, so far as appeared on the trial, 
without the fault or négligence of any one, and libelants goods, which had 
been landed on the wharf, were consumed. 

2. Bamb — FiBB CoMMUNicATiNG wiTH Steam-Ship— Sbotion 4283, Rbt. St. 

Where goods on a wharf are destroyed by a flre that originales on the wharf 
and is communicated to the vessel along-side, from which they were dis- 
charged, the ship will not be relieved from liability under section 4282, Rev. 
St., as for a "loss byreason of a flre happening to the ship," if it does not ap- 
pear that the firing of the ship contributed to the burning of the goods on the 
wharf. 
8. BiLii OF Lading — "GffiiîBiiAi Obdee" fob DrscHABGE — Notice to Con- 

BIGNBB. 

The bills of lading under which the goods burned were shipped, were partly 
of the National Line and partly of the Inman Line. Both bills of lading con. 
tained the stipulation that " the colleotor of the port is hereby authorized 
to grant a gênerai order for discharge immediately after entry of the ship;" 
also that " the goods are to be taken from along-side immediately the vessel 
is ready to discharge, or otherwise they will be landed and deposited at the 
expense of consignée, and at his risk of flre," etc. Under the " gênerai order " 
the cargo had been partly discharged when the flre occurred. Libelants 
urged that without notice of the discharge, or opportunity to remove their 
goods, the discharçe was not a valid discharge, and that the stipulations of 
the bill of lading did not corne into eilect until after such notice. Held, that 
the meaning of the bill of lading was that the parties agrée that the ship shall 
be authorized to procure permission from the collecter to land the goods in- 
sianter, without notice to the consignées, and that if consignées are not there 
to receive them, the ship may nevertheless land the goods at once, and that 
they shall then be at consignee's risk. 

'Eeported by E. D. and Edward G. Benedict, Esqs., of the New York bar. 
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4. Ship's Agheement ■çvith Coliector to Pay poh Goods Buhîïed — No One 

BUT CoLLECTOB CAN Takb Advantagb of It— Admikaltt Jxjkisdiction — 
Sections 2873, 2959, 3960, Rev. St. 

To procure a permit f rom the collector for the goods to be left on the wharf 
48 hours af ter the granting of the gênerai order to unload, the agents of the 
steam-ship signed an application, the form of which is prepared and exacted 
by the collector, by which request was made to allow the cargo to remain on 
the wharf 48 hours " at the sole risk of the owners of said steamer, who will 
pay to the consignée or owner the value of such cargo respectively as may be 
stolen, bumed, or otherwise lost." Under this clause libelants claimed to 
recover. Claimants objected that this agreement was not within the jurisdic- 
tion of the admiralty, and, moreover, that no one but the collector could take 
advantage of it. Section 2873, Rev. St., déclares that "any liability of the 
ship-owner to consignées shall not be affected by the granting of such spécial 
license, (to land at night,) or of any gênerai <yrder," etc. Seld, that the agree- 
ment in question, if available to the consignées, would be a maritime contract 
of which the admiralty would havejurisdiction; that the agreement, however, 
would be valid only for the collecter' s beneflt, to indemnify him for loss, if 
any, through want of the due and reasonable care required by sections 2959 
and 3960. Beyond that, the statute would seem to make it invalid, as ex- 
acted without authority. 

5. BlLIi OF LADINa — RiGHTS OF PASTIEa FlOiD BY IT8 TbEMS — EXCEPTIONS 

A6AIN8T FURB. 

The bills of lading of both steam-ship companies contained exceptions 
against loss \>yfire; the National Steam-ship Company's bill of lading except- 
ing " flre before loading in the ship or af ter unloadmg;" the Inman bill ex- 
cepting " fire at any time and place." Held, that thèse and the above-recited 
stipulations of the bills of ladmg had been framed in view of the usage and 
custom of discharging that had long prevailed at this port, and in anticipation 
of the agreement subsequently made with the collector in the usual form; 
that the stipulations were reasonable and valid, and had fixed the rights of 
the consignées, which were not varied by subséquent agreement with the 
collector; that this agreement with the collector was not to be construed as de- 
Bigned for the benefit of the consignées, and was not available to them; and 
the steam-ship, theref ore, was exempted from liability for this loss, and the 
libels should be dismissed. 

6. Samb — Exemption from Loss Capable of bbing Covebed bt Insubance — 

Evidence Nbcbssaby. 

The bill of lading contained a further exemption from any loss " capable 
of being covered by insurance." Seld, a reasonable and valid exception, but 
not to excuse loss by carrier's négligence. Proof that insurance is procura- 
ble is necessary to make the exemption available. 

7. DiSCHABGE BT NiGHT NOT NEGLIGENCE — USAGB. 

A discharge by night under a permit from the collector, in accordance with 
long-established usage, is as lawf ul and valid as a discharge by day, and is 
not, ipso facto, négligence, any more than a discharge by day. 

In Admiralty. 

The above three actions were brought to recover $11,250, the value 
of merchandise imported from Europe, consigned to the libelants, and 
destroyed by fire at the Inman Company's pier, North river, on the 
night of January 31, 1883. Numerous other actions are pending in 
this court growing out of the same fire. The steamer arrived about 
1 p. M. of January 31st. She obtained at once, from the collector of 
the port, a gênerai order for her discharge upon the dock, a further 
spécial permit for continuing the discharge after sunset, and a permit 
for goods not entered to remain on the dock for 48 hours after dis- 
charge. Thèse permita were obtained under section 2871, Rev. St., 
and under régulations prescribed by the secretary of the treasury, 
v.25F,no.6— 21 
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dated May 5, 1S77. Thèse régulations provided that goods landed, for 
which no permit for delivery to their owners had been obtained, should 
be sent by the collector to the gênerai order store, but that the coUeetor 
might, at the request of the master, etc., allow goods landed, but not 
"permitted" to remain on the docks, "at the sole risk of the owner of 
the vessel, not longer than 48 hours from the time of the discharge, 
upon the production of évidence that the owner of the vessel assumes 
the risk of the goods allowed to remain, and agrées to pay the duties 
on any goods that may be lost by so remaining;" also that, in order 
"to continue the discharge of the cargo after sunset, a spécial license 
must be obtained in àccordance with section 2871, Eev. St." That 
section provides that, to obtain such a spécial license, the collector 
must be indemniûed against any loss, and also that "the liability of the 
master or owner df any such steam-ship to the owner or consignée of 
any merchandise landed from her, shall not be afïected by the grant- 
ing of such spécial license or of any gênerai order ; but such liabil- 
ity shall continue until the merchandise is properly removed from 
the dock whereon the same may be landed." Section 2969, Eev. 
St., provides that "ail merchandise of which the collector shall take 
possession under the provisions relating to the time for the discharge 
of a vessel's cargo, shall be kept with due and reasonable care at the 
charge and risk of the owner." 

To obtain the beneût of the above permits, the agents of the steamer 
eigned the following applications, the forms of which were prepared 
and exacted by the collector : 

"Eequest is made to allow the cargo of the steamer Egypt, Sumner, from 
Liverpool, England, unladen, but not permitted, to remain upon the whaïf 
for forty-eight hours from the time of granting gênerai order, at the sole risk 
of the owners of said steamer, wJio willpay to the consignée or o?mie7- the value 
ofsuch cargo, respectively, as may be stolen, bumed, or otherwise lost; and 
who will also pay ail duties on cargo which may be in any way lost by so re- 
maining." 

"Application is hereby made for a spécial license to unlade upon the wharf, 

after sunset, the cargo of the S. S. Egypt, master, which arrived at 

this port on the thirty-flrst day of January, 1883, from Liverpool, England. 
This application is made in conséquence of want of time, and the under- 
signed liave given a bond to the collector of the port in conformity with 
sections 2871 and 2872 of the Eevised Statutes, in the sum of twenty thou- 
sand dollars, and hâve deposited ten dollars per night for each inspecter whose 
services may be required under the license, namely, for two inspectors for 
one night, being the night of January 31st." 

A bond was given to the collector in the sum of $20,000, condi- 
tioned to "indemnify and save harmless the said collector from any 
and ail losses and liabilities which may oeeur orbe occasioned by rea- 
son of the granting of such spécial license." 

Under the three permits thus obtained, the immédiate discharge of 
the steamer's cargo was commenced at 1: 30 v. m. of January 31st, and 
continued during the night. At about 2 o'clock a. m. a lire brokeout 
upon the dock from some unknown cause, and, so far as appears, 
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without the f ault or négligence of any one, and the libelant's goods 
were consumed. 

Acker d Ferris and Stephen A. Walker, for. libelahts Acker and 
others. 

Coles Morris and Billings & Cardozo, for libelant Houston. 

Kobbe Bros., for libelants Persou aud others. 

John Chetwood and Robert D. Benedict, for the Egypt. 

Brown, J. Considering that business at the custom-house closes 
at 3 p. M., I must find upon the évidence that there was not reason- 
able time, after the arrivai of the ship, for the consignées, by the use 
of ordinary diligence, to enter the goods at the custom-house and get 
a permit on January 31st, so as to remove the goods from the dock 
before the lire. So far as appears, therefore, the loss arose without 
négligence on either side. No notice of intended discharge was given 
by the ship to the consignées. 

1. Section 4282 of the Eevised Statutes provides that "no owner of 
any ship or vessel shall be liable * * * for any loss or damage 
which may happen to any goods which shall be shipped, taken in, or 
put on board any such ship, by reason or by means of any ûre hap- 
pening to or on board said ship, unless said fire is caused by the de- 
sign or neglectof such owner." The fire in this case originated upon 
the dock; it extended to the steamer so far as to do some damage to 
her huU andrigging before she was towed away. No injury happened 
to any goods that remained on board. It is urged that this was but 
a single fire; and as it extended to and injured the ship, and in fact 
prevented her from completing the delivery of the goods to the con 
signées, about which the ship was engaged at the time of the fire, it 
was a fire that literally and substantially "happened to the ship." 1 
do not think that the phraseology of the statute, though capable of 
this broad construction, was intended to cover a fire originating on 
the dock, and happening to goods after they had been landed. I do 
not think the statute intended to cover such a case as this. The loss 
of the goods must be "by reason or by means of" the fire that hap- 
pens "to the ship," or "on board" of her. By that is meant a fire 
that happens to the ship physically; not one that happens merely to 
interrupt the performance of her duties in respect to the goods upon 
the dock. If the statute induded the latter, it would apply, although 
the ship herself were not touched by the fire at ail. This is not, I 
think, the sensé of the statute. So also, in a certain sensé, the fire is 
one lire; but not in the meaning of the statute. If the statute would 
not apply in case the fire did not reach the ship at ail, through her 
being towed away before it extended to her, it would be a very un- 
reasonable construction to hold that the statute would apply merely 
because she was not taken away in time to escape the fire; the loss 
of goods on the dock being alike in both cases, and not occurring 
by reason of any ûre happening to or aboard the ship literally. What 
is meant is that the fire that "happens to or on board the ship" must 
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be the cause of the loss. That was not so in this case. The statute, 
moreover, was designed to give relief against the conséquences of fires 
incident to navigation. After goods hâve been landed, wholly dif- 
férent and additional causes of fire arise, not at ail dépendent on nav- 
igation. The statute does not, in my judgment, cover ail thèse ad- 
ditional liabilities to fire, nor embrace goods landed that are injured 
through a fire not originating on the ship, nor communicated to the 
goods from the ship. 

2. As no delivery of the goods had been made to the consignées, nor 
reasonable opportunity afforded to the owners to receive and take 
them from the dock before the fire, the ship and her owners must be 
held liable as common carriers for the loss of the goods burned, un- 
less they are exempted by the terms of the bills of lading. The . 
steamer belonged to the National Steam-ship Company. In the case 
of Acker, the goods came under the bills of lading issued by that Une. 
In the other two cases, the goods came under bills of lading of the 
Inman Line, which had forwarded the goods by the Egypt. The Na- 
tional Steam-ship Company's bills of lading contain, among numerous 
other stipulations, the following exceptions : 

"Fire hefore loading in the ship or after unloading, * • * and ail loss, 
damage, or injury arising from the périls or matters above mentioned, and 
whether such périls or matters arise from the négligence, default, orerror in 
judgment of the pilot, master, mariners, engineers, stevedores, or other per- 
sons in the service of the ship-owner. * * * The goods to be taken from 
along-side by the consignée immediately the vessel is ready to discharge, or 
otherwise they will be landed by the mastei', and deposited at the expense of 
consignée, and at his risk of fire, loss, or injury in the warehouse provided 
for that purpose, or in the public store, as the collector of the port of New 
York shall direct, and when deposited in the warehouse or store, to be sub- 
ject to storage; the collector of the port being hereby authorized to grant a 
gênerai order for the discharge immediately after entry of the ship. The 
United States treasury having given permission for goods to remain forty- 
eight hours on wharf in New York, any goods so lef t by consignée will be at 
his or their risk offlre, loss, or injury." 

The exceptions of the Inman Company's bills of lading included the 
following : 

"Eisk of lighterage to and from the vessel, of craft or hulk or tranship- 
ment, jettison, explosion, beat, ^re at any time and in any place, boilers, 
steam, or machinery, or the conséquence of any damage to boilers or ma- 
chinery, or defect therein, collision, stranding, straining, or other périls of 
the seas, rivers, navigation, or land transit, of whatsoever nature or kind, 
and whether any of the things and périls above mentioned, or the loss or 
damage arising therefrom, be caused by the wrongful act, default, négli- 
gence, or error in judgment of the pilot, master, offlcers, crew, stevedores, or 
other persons in the service of the ship, or for whose acts the ship-owner 
would otherwise be liable. * * * The goods to be taken from along-side 
by the consignée immediately the vessel is ready to discharge, or otherwise 
they will be landed by the master and deposited at the expense of the con- 
signée, and at his risk of flre, loss, or injury, on the dock or wharf, or in the 
warehouse provided for that purpose, or sent to the public store, as the col- 
lecter for the district shall direct; and when deposited in the warehouse no 
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expense of storage to be chargea to the government, and the keys of the ware- 
house to be delivered to and kept in charge of the ofBcer of customs, un- 
der the direction of the collector; the collector of the port being heréby au- 
thorized to grant a gênerai orderfor discharge immediately afler entry of the 
ship. The ship-owner is not to be liablefor any loss, détriment, or damage 
to any goods which is capable of being covered by insurance, and shall only 
be called upon to pay for any loss, détriment or damage, so far as it may be 
uncovered by insurance. * * * It is ex pressly stipulated that the goods 
and merchandise mentioned in this bill of lading, while awaiting shipment 
on any quay or lighter in Liverpool, and also as soon as they are diacharged 
over the ship' s sida, shall be at the risk of the shipper or consignée." 

There can be no question that the first and last clauses of the Na- 
tional Steam-ship Company's exceptions, above quoted, embrace a loss 
by fire such as this. No language could be employed more explicit 
or more apt to meet the précise contingency that bas happened. If 
the use of the words "leftby the consignée," in the last clause, might 
possibly be construed as meaning only a voluntary leaving after no- 
tice, and a sufBoient time for removai, the first clause cannot be thus 
limited. I cannot regard either clause, however, construed according 
to the apparent fair meaning and intent of the whole bill of lading, 
as dépendent for its légal opération upon any prior notice to the con- 
signée, either of the ship's arrivai or of her readiuess to discharge ; 
for one of the clauses of the same bill of lading authorizes the col- 
lector to grant a gênerai order for the discharge immediately after the 
entry of the ship, and if the consignée is not then ready to take the 
goods from along-side they are to be landed by the master. Thèse 
clauses, ail together, indicate an unmistakable intention that the 
steamer might begin her discharge upon the dock as soon as her gên- 
erai order and permit could be obtained, and that the consignée should 
abide the risk of fire from the time the goods were unladen. The case, 
in this respect, does not differ in principle from the case of Scott v. 
Baltimore, G. é R. Steam-boat Ce,, 19 Fed. Eep. 56, where the goods 
■were delivered into the defendant's possession and upon its wharf to 
be transported, and the bill of lading excepted "loss by weather, fire, " 
etc., and it was held that a loss by fire on the wharf before lading on 
board the steamer was within the exceptions, and that the défendants 
were not liable. The court say : 

"It is difBeult, therefore, to see why, if he stipulâtes generally for exemp- 
tion from losses from fire, he should not be understood to mean exemption 
while the goods are in his possession preparatory to their being laden, as well 
as after wards. In most instances there must be some interval of time between 
the réception of the goods and their being actually laden on board the vehicle 
of transportation, and as the law sanctions contracts by which the carrier ex- 
empts himself from the risks of fire, itseems to me it would be a very strained 
and forced construction of thèse contracts now before me to hold that the ex- 
emptions in them from fîre, leakage, and breakage do not apply to losses from 
those risks while on the wharf, because they are mentioned in the same sen- 
tences with other risks which are only encountered on the voyage itself." 

The Inman Company's bills of lading do not contain any clause in 
the précise words above referred to, but they contain several clauses 
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and exceptions of équivalent légal eiïect : (1) "Fire at any time and iu 
any place. " (2) H not taken by the consignée "immediately the ves- 
sel is ready to diseharge," the goods will " be landed by the master, and 
deposited at the expenae of the consignée, and at his risk of fire, loss, 
or injury, on the dock or wharf, or in the warehouse providedfor that 
purpose, or sent to the public store, as the coUector shall direct," etc. 
(3) "The ship-owner is not to be liable for any loss that is capable of 
beingcovered by insurance, " etc. (4) "The goods, while awaiting ship- 
ment, and also as soon as they are discbarged over the ship's side, 
shall be at the risk of the shipper or consignée." 

It is urged that the first clause is to be oonstrued a socUs, and 
therefore limited to fire while on board of the steamer, or of any other 
vessel to which the goods aiight be transferred. But I do not find that 
the context fairly indicates any such restriction, nor do I think that 
in a document of this kind a gênerai clause so broad and so explicit 
as this should be held inapplicable merely because other clauses may 
also cover the same contingency. See Providence é N. Y. S. S. 
Co. V. Hill, 109 U. S. 594; S. G. 3 Sup. Ct. Eep. 379. If there 
were anything incompatible between the gênerai and the more partic- 
ular clauses, the former must give way. Hère there is nothing incom- 
patible. The observations of Judge Mobris in the case of Scott v. Bal- 
timore, etc., just quoted, are pertinent hère. 

The second clause, it is claimed, does not tâke effect until the goods 
are deposited in a warehouse on the dock, or until after notice to the 
consignée and opportunity to remove the goods. The use of the phrase 
"deposited at his expense," it is urged, supports this construction. 
That seems to me an unwarrantable restriction of the fair and nat- 
ural import of the language used. The words are, "landed by the 
master, and deposited at the expense of the consignée, and at his risk 
of fire, loss, or injury, on the dock or wharf, or in the warehouse pro- 
vided," etc. ; i. «., either on the dock or in the warehouse. Goods 
may be "deposited" on the dock, as well as in a warehouse. The 
meaning is that if any expense attends either, the consignée is to pay 
it. The language is clearly meant to cover the différent alternatives 
referred to, according as the occasion shall require. 

The last clause is substantially to the same effect, viz., that the 
"goods shall be at the consignee's risk as soon as they are discharged 
over the ship's side." This clause alone would, doubtless, not au- 
thorize the ship to discharge without notice at any improper time or 
place, having référence to the safety of the cargo, or to its préserva- 
tion from obvious danger of injury or destruction. A discharge in- 
volving such risks, if made without notice to the consignée, is not a 
lawful diseharge, but clearly a wrongful and négligent discharge, and 
not within any reasonable construction of the stipulations. The Aline- 
19 Fed. Eep. 875; The Boskenna Bay, 22 Fed. Eep. 662. But the 
second clause is more spécifie than the fourth, and seems inteuded 
to authorize the ship to land the goods at the consignee's risk if the 
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goods are "not taken by the consignée immediately the vessel is ready 
to discharge." 

It is strenuously urged that without previous notice to the con- 
signée, and opportunity to remove his goods, the discharge is not a 
lawful or valid discharge as between the parties, and that the stip- 
ulation of the bill of lading does not come into elïect until after such 
notice. The second clause evidently contemplâtes the probability 
that the goods viaij not be inamediately taken when the ship is ready 
to diseharge, and the context supplies the reason, viz.; because the 
collector is "authorized to grant a gênerai order for diseharge imme- 
diately after entry of the ship;" i. e., before such notice can be given 
to the consignée. Construing thèse clauses together, it seems to me 
clear that the meaning and intention of the bill of lading are that the 
parties agrée that the ship shall be authorized to procure permission 
by gênerai order from the collector to land ail the goods instanter, 
without notice to the consignée; and that if the consignée is not there, 
"ready to take them," as in ail probability he will not be, the ship 
may nevertheless land the goods at once, and they shall then be at 
the consignee's risk. This is the practical construction that haa long 
been given to stipulations of this character. The gênerai order itself 
for the discharge of the goods under section 2966 is based on this 
construction, and it is adapted to the ship's need of prompt discharge. 
The business of steamers has been long adjusted to this interpréta- 
tion; and as it accords elearly with the natural meaning of the lan- 
guage, it must be taken as the légal construction. Such stipulations 
and exceptions must be upheld so far as they are reasonable, and do 
not oppose any rule of law. If they are often so numerous as to 
cover most of the risks of the voyage, consignées bave compensation 
for the risks they assume in the minimum rates of freight. In the 
sharp compétition of business, freights hâve become almost incred- 
ibly low, and hâve compelled steam-ship lines to seek to exempt 
themselves from risks so far as possible. By applying the saving 
in freight to Insurance, consignées may bave the responsibility of In- 
surance companies as a substitute for the former full responsibility 
of the carrier. 

The exceptions above cited cannot excuse négligence in the ship 
as to the particular time or mode of diseharge ; nor, as above observed, 
can they justify the exposure of goods to manifest danger of destruc^ 
tion or injury under peculiar circumstances, such as tempests or frosts, 
that might destroy them; because the very objects of commerce for- 
bid the supposition that any such exposure could be within the pos- 
sible intention of such a gênerai stipulation ; and a construction which 
would admit that resuit would be, therefore, elearly unreasonable and 
must be rejeeted. U. S. v. Kirby, 7 Wall. 486; Raymond v. Tyson, 
17 How. 59-62. But I see nothing unreasonable in a stipulation 
that permits landing uponthe dock without notice, under the ordinary 
conditions of day or night, and when the goods are exposed to none 
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but the ordinary risks, and are still cared for with ordinary diligence 
until the consignes, on notice, can take them away. But as such a 
diseharge, without previous notice, does not constitute a delivery to 
the consignée, the ship, as carrier, is still bound to the use of ordinary 
and reasonable care for their safety. The gênerai language of a 
stipulation like this is not construed as exempting the ship from that 
duty, any more than it can excuse any other acts of négligence; and 
if this bill of lading should explicitly exempt the ship from the use of 
reasonable care of the goods, in the absence of previous notice to the 
consignée, that stipulation would be heldinvalid in the United States 
courts, on the same grounds that other stipulations against responsi- 
bility for négligence are held invalid. Railroad Co. v. Lockwood, 17 
Wall. 357 ; Express Co. v. Caldwell, 21 Wall. 264. 

In the case of Gleadell v. Thomson, 56 N. Y. 194, 197, 198, the court 
say, in référence to the need of prior notice of landing, under a stipu- 
lation similar to the présent : 

" The privilège to make this disposition o£ them was secured to him by the 
bill of lading. * * * It was not incumbent upon the plaintifl to give no- 
tice of a readiness to discharge the goods as a condition of his exercising the 
privilège of depositing them upon the pier. They, however, remained after 
such deposit in his custody as carrier, aubject to the modifled responsibility, 
created by the contract, until after such notice had been given to the con- 
signée of their arrivai, and a reasonable time had elapsed for their removal. 
Meanwhile, the défendants assumed the risk of ' flre, loss, or injury ' to the 
goods, according to the contract; but the language used did not exempt the 
plaintiff from liability for an injury resulting from his own négligence." 

This seems to me to be a perfeetly just and sound exposition of 
the law, and to be precisely applicable to this case. Under the stip- 
ulation of thèse bills of lading I see no différence in principle, so far 
as affects the consignée, between a discharge àt night without notice, 
and a diseharge by day without notice. A gênerai authority from 
the consignée to discharge without notice, such as is contained in ef- 
fect in thèse bills of lading, embraces both. If discharged by day 
without notice, the goods are of course liable to remain on the wharf 
overnight, and are liable to whatever dangers are ordinarily inci- 
dent to exposure at night. Unloading at night does not increase thèse 
dangers, but rather diminishes them; since the présence of workmen 
at night serves as an increase of protection. If the whole cargo may 
rightly be landed at once by day without notice, and remain over- 
night, there is clearly no greater risk to the consignée in having a 
part discharged at night. Thèse stipulations were designed, in my 
judgment, to authorize the instant discharge of cargo under gênerai 
order, whether by day or by night, without previous notice to the con- 
signée. A diseharge by night, under a permit from the collector, is 
as lawful and as valid as a discharge by day. Both are subject to 
the légal duty of the ship to exercise ail reasonable and appropriate 
care for the safety of the goods until a légal delivery to the consignées 
is effected; but beyond that, the consignée, under thèse stipulations, 
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took the risks of loss, including the risk of accidentai fire. Neither 
is a discharge of cargo at night, ipso facto, négligence, anymore than 
a discharge by day. If it could ever hâve been so regarded, it can- 
not be held so now; for not only bas long usage sanctioned a dis- 
charge by night, but our statute (section 2871) itself sanctions it, 
and compels the coUector to allow it, -whenever duly applied for by 
masters or owners of vessels, after the giving of a gênerai order. Any 
other construction of this clause would, in effect, nullify it altogether. 
For without any such stipulation, after notice to the consignée of in- 
tended discharge, and reasonable opportunity to remove the goods, 
the landing on the wharf would become a constructive delivery, and 
terminate the liability of the carrier as such, and he would be thenee- 
forward held only for reasonable care of the goods. If, therefore, 
this clause did not attach, or become operative, as contended by 
the libelants, until after such notice, and after reasonable time for 
removal of the goods, the clause would be inoperative; the duties 
and responsibilities of the carrier would be the same without it as 
with it. I think the intent to modify the common-law liability by 
relieving the carrier of the duty of prier notice is évident. Nor hâve 
I any doubt that section 2966, Eev. St., bas in view stipulations of 
the précise character of this, in ils référence to cases where "by the 
bill of lading it appears that the goods are to be delivered imme- 
diately after the entry of the vessel;" in whioh case the collector 
is authorized "to take possession of the goods and deposit them in 
a bonded warehouse." The word "delivery" in this section cannot 
mean delivery to the consignée, for in that case the collector could 
not take and warehouse the goods; it means delivery in the sensé 
of unlading or diseharging from the ship. 

The clause exempting the ship from any loss capable of being 
covered by insurance also appears to cover this case. It is invalid 
as applied to losses caused by the négligence of the carrier; but other- 
wise, so far as I can see, it is reasonable and valid. The Hadji, 16 
Fed. Hep. 861; 20 Fed. Eep. 875. Its intention is to require the 
owners of cargo to insure against ail insurable périls, for the common 
benefit, so far as to exempt the carrier from daims for losses from 
such périls. Rintoul v. New York Cent., etc., 17 Fed. Eep. 905. No 
évidence was introduced in this case to show that insurance of goods 
landed on the dock is procurable in the ordinary course of business, 
either by a separate policy, or as a part of ordinary marine insur- 
ance. I can scarcely doubt that such insurance would be procurable 
without difficulty in the usual channels of insurance; but in the ab- 
sence of évidence on that point I give no weight to that clause in 
this case. 

The question remains whether the ship or her owners are liable, 
upon the express terms of the agreement executed to the collector, 
in order to procure the permit for the goods "to remain on the wharf 
48 hours from the time of granting gênerai order," viz. : that the 
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ownera of the steamer would "pay to the consignée or owner the value 
of such cargo, respectively, as may be stolen, burned, or otherwise 
lost;" and "also pay ail duties on cargo which may be in anywaylost 
by 80 remaining." On behalf of tbe steamer various objections are 
nrged to any liability under this agreement: (1) That it is not a 
contract of which the admiralty lias jurisdiction; (2) that tbe 
agreement to pay the owners for loss by fire was unlawfully exacted 
by the collecter, and void, beeause not within the law, or the secre- 
tary's régulations; (3) that the agreement was for the collector's 
benefit only, and that ail advantage from it to the consignées of cargo 
was intentionally waived by the provisions of the bill of lading; (4) 
that the promise is not legally available in an action by the con- 
signées, but only at the suit of the coUector, as promisee. 

In my judgment the first objection is not valid. I think the con- 
tract should be regarded as being properly a maritime contract, be- 
eause it was a contract made by the ship, in part, at least, for her bene- 
fit, and in relation to the means of delivering her cargo to the con- 
signée, and in respect to her liability while her duty to make a lawf ul 
delivery of the cargo to the consignées was still incomplète. If her 
maritime duty to the goods could be or was, in fact, fuUy performed 
without making any use of the provisions of this contract, and before 
it could take effect, then I think the contract should not be regarded 
as a maritime one, beeause it would not in that case be incident to, 
or attached to, any maritime obligation of the ship. It is beeause 
a delivery of the goods is a part of a ship's maritime obligation 
that I bave held a stevedore's contract with the ship for unloading a 
cargo to be a maritime contract. The H. M. B^nn, 20 Fed. Eep. 
389, and cases cited; The Onore, 6 Ben. 564; The Velox, 21 Fed. Eep. 
479. Hère, although the steamer might put the goods on the wharf 
under the "gênerai order" without any spécial permit for them to re- 
main there 48 hours, her duty as carrier to make delivery to the con- 
signées would not thereby be completed. Under this spécial permit 
the ship still retained her possession and lien on the goods, subject 
only to the collector's possession for the purpose of collecting the du- 
ties. As soon as thèse duties on any part of the goods were paid or 
secured, her full possession and lien would be reinstated as before. 
Bxcept for such a stipulation as was hère given, the collector, by sec- 
tion 2966, supra, might remove the goods to the public stores at 
once. The ship, in order to retain the goods upon the wharf 48 hours, 
with whatever advantages to herself might accrue from retaining pos- 
session and making delivery there of whatever goods might in the 
mean time be duly entered by the owners or consignées, agreed with 
the collector to pay the owners if the goods should be lost by fire or 
otherwise during this interval. If the agreement was valid and avail- 
able to the owners, I think it was, therefore, maritime in its character. 

The validity of this clause of the ship's agreement with the col- 
lector dépends upon whether it was in conformity with the provisions 
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of the statu tes and of the régulations of the eecretary of the treasury. 
If it waa in excess of those provisions, it was void; for under the 
statutes and régulations the steamer had a right to discharge at once, 
by day and night ; and although the collecter had a possible discré- 
tion, under régulation No. 3,278, to prescribe a shorter interval than 
48 hours for the goods to remain, still, if he granted permission for 
them to remain at ail, he had no discretionary power to change the 
conditions prescribed by statute or by the secretary's régulations. To 
exact more would be unlawful constraint, and hence duress, and void. 
The Etalement of facts shows that thisformof application and agree- 
ment was exacted by the collector, and that, unless that form was 
complied with, he would hâve removed or dispatched the goods at 
once to the public store. 

I hâve already held that the stipulations of the bills of lading au- 
thorized the unloading at once, without notice, and at the consignee's 
risk of fire, and that thèse stipulations are valid. If the âgreement 
with the collector bas the force claimed for it by the libelant, it can 
only be by its changing the rights and obligations of the parties under 
the bills of lading, and to that extent superseding and nuUifying their 
provisions. Such a change could only be efifected by the voluntary 
act of the ship, or else by the provision of positive statute. It is clear 
that no such change was made voluntarily by the steamer, unless that 
change was lawfully imposed on her as a condition of permitting the 
goods to remain 48 hours; nor unless the âgreement was intended 
for the consignee's benefit. If the statute, or lawful régulations, im- 
posed such a change for their benefit, then the steamer, in applying 
for the permit, voluntarily acceded to this change. In my judgment 
there is very great doubt whether the statute and the régulation, rightly 
construed, impose, or permit to be imposed, any such change of the 
steamer's liability to the consignées, and consequently whether the 
collector had authority to exact any such change of liability. If he 
had no such lawful authority, then,. so far as this âgreement might 
be construed as afïecting the rights of consignées, it would be inop- 
erative and void, although lawful and operative in a limited sensé for 
the colleetor's own protection. Section 2871 déclares explicitly that 
"any liability of the ship-owner * * * to consignées * * * 
shall not be affected by the grantiug of such spécial license, [to land 
at night,] or of any gênerai order, but such liability shall continue un- 
til the merchandise is properly removed from the dock." The liability 
of the ship-owner to the consignée, therefore, is not to be affected by 
the granting of any gênerai order, etc., but such liability is to continue 
till tho goods are removed. What is this liability of the ship-owner 
that is to remain unafïected till the goods are removed ? Clearly the 
précise liability as defined and fixed by the bill of lading, or by law, or 
by both combined. Whatever that liability may be, the granting of the 
gênerai order is not to afïect it, either by enlarging it or by diminishing 
it. By "the granting of the gênerai order" is meant, not the mère 
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act 9f signîng the permit alone, but ail acts that lawfully belong to 
the proper exécution of the gênerai order itself, and necessarily or 
properly flow from it. 

It is contended that the permit for the goods to remain 48 hours 
on the dock is an act independent of the gênerai order, and hence not 
covered by the provision of section 2872. A "gênerai order" is an or- 
der whereby the coUector allows the unlading of goods and takes pos- 
session of them before any entry of them is made by the individual 
owners or consignées. By the gênerai provisions of section 2969, 
the coUector is required "to take due and reasonable care of such 
goods at the charge and risk of the owner." By section 2966, which 
is specially applicable to this case, the colleetor is to "take possession 
of the goods and deposit them in bonded warehouse." There is no 
direct statutory authority, so far as I am aware, for allowing any fixed 
intervai of time to elapse between the unlading of the goods, whereby 
they pass immediately into the coUector's possession, and his removal 
of the goods for deposit in bonded warehouse. The statuts itself 
neither prescribes nor prohibits any such intervai. But as some in- 
tervai must necessarily elapse, and as there are duties in vyeighing, 
gauging, numbering, identifying, etc., which can be best performed 
while the goods are on the dock, and as the interests of the govern- 
ment, of the ship, and of the consignées, are in other ways clearly 
promoted by allowing some intervai of time after landing and before 
removal, the colleetor, in the absence of any régulations from his su- 
perior officer, may be considered as having a lawful discrétion, within 
reasonable limits, in regard tothe moment of removal, and the length 
of the intervai allowed in view of the varions interests above referred 
to. The secretary of the treasury, both as the superior officer and under 
the express provision of section 251, bas power "to make régulations, 
not inconsistent with law, to be observed in carrying out the laws for 
the collection of the customs duties." Under this power he has pre- 
scribed, by régulations Nos. 3,230, 3,259, 3,278, above referred to, the 
intervai that might be allowed by the coUector, and the conditions of 
granting it. Thèse régulations are therefore mère limitations of the 
discrétion of the coUector in executing his statutory duties under the 
gênerai order. It is only by regarding this permit as an incident to 
the mode of executing his duties under the gênerai order, and there- 
fore as an incident to the gênerai order itself, that there is any au- 
thority in the coUector, or the secretary of the treasury, to aUow the 
goods to remain on the dock for any deflnite intervai at ail; for the 
secretary can make no régulation "inconsistent with law;" and sec- 
tion 2966 requires the coUector, whenever any such gênerai order is 
issued, to "take possession of the goods and deposit them in bonded 
warehouse." But considering the objects of this provision, and that 
some intervai must elapse, I do not question the validity of the régu- 
lations as fixing and determining, within reasonable limits, the dis- 
crétion as to time that attends the exécution of the gênerai order. In 
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the absence of any regulatîon, the collector, it is true, miglit remove 
the goods at once, and for good cause he may, perhaps, do so still ; but 
if the 48-hour permit be granted at ail, the goods remain on the dock 
under the gênerai order until removal ; and the statute is explicit that 
the ship's liability shall be unafiEected "until such merchandise is 
properly removed from the dock;" i. e., removed either by the col- 
lector to the warehouse, or by the owner on entry in the mean time. 
The 48-hour permit is not, therefore, independent of the gênerai order, 
though supplemental to that order. It definea how the collector may 
exécute his duties under it, as respects the interval before actual re- 
moval. But as the statute covers the whole period "until the goods 
are properly removed," the 48-hour permit would seem to be incident 
to the gênerai order, and apparently covered by the statute and its 
restrictions. 

As the law charges upon the collector, however, the duty of keep- 
ing the goods "with due and reasonable care" from the time they 
corne into his possession, (section 2969,) and as due care of the 
goods is more burdensome on the wharf than in a warehouse, il see 
no reason why the collector may not demand of the ship, as a condi- 
tion of granting a definite interval for the goods to remain on the 
dock, indemnity to himself for the obligation which the law imposes 
upon him during this interval. This would include indemnity for 
loss of the goods by fire, or otherwise, through any lack of "due and 
reasonable care," in case the collector might, by reason of such loss, 
be held chargeable for the goods. The vessel, in assuming that risk, 
would add nothing to her préviens obligation ; since, before any com- 
plète delivery of the goods by her to the consignée, she is already 
under the obligation to take "due and reasonable care" of the goods. 
The agreement to pay the owners for loss by fire, or otherwise, would 
he valid, therefore, for the coUector's own benefit, so as to indemnify 
him for any liability to pay the owners for any loss through want of 
due and reasonable care. Beyond that, the statute would seem to 
make it invalid. 

Upon the same considérations, the terms of the secretary's régula- 
tions, "that the ship shall assume the risk of the goods," should be 
interpreted as having référence only to such risk of the goods as is 
incurred by the collector and bythe government; with noviewto any 
modification of the rights and liabilities of the ship and consignées 
as between themselves, as fixed by the bill of lading. Nothing in 
the language of the régulations requires any différent construction; 
and it ought to be construed in harmony with section 2871, and not 
contrary to it. 

But whatever doubt may exist under section 2871 as to the validity 
of any agreements exacted from the ship varying her obligations to 
consignées, there is another considération that seems to me control- 
ling on this branch of the case, viz., that the stipulations of the bills 
of lading hâve anticipated ail thèse agreements between the ship and 
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the coUector; and in view of them ail, hâve deliberately fixed the 
rights of the consignées, and waived whatever benefits from such agree- 
ments they might otherwise possibly hâve claimed. The procédure 
on the part of the steamer in this case was in accordance with long- 
established usage. Every step required to be taken by her was known 
in advance, including the forms of the application to the coUector, 
and of the various agreements that would be exacted by him. The 
bills of lading were manifestly framed with référence to this usual 
course of procédure, and therefore in référence to thèse very agree- 
ments as parts of it ; and the consignées are legally presumed to hâve 
contracted with référence to them. When the ship and the consign- 
ées, therefore, agrée in effeet, as 1 hâve held above, that on arrivai 
the ship may obtain an immédiate gênerai order for discharge, and 
may discharge at once, without notice to the consignée, and at his 
risk of fire, provided only that the ship exercise due and reasonable 
care of the goods until notice and reasonable time for removal, the 
parties hâve oovered by their own express agreement the précise case 
and the preeiee circumstancea that hâve arisen; and whatever be the 
forms of agreement with the coUector that the ship may hâve been 
compelled to enter into subsequently in order to make the discharge 
in the manner contemplated and previously agreed upon, so long as 
thèse forms are but the usual and customary ones, they must be re- 
garded as foreseen and forestalled by the parties themselves, and any 
benefit from them waived by the express contract, so far as inconsist- 
ent with it. Such au agreement with third persons, under such cir- 
cumstances, is in law res inter altos acta. 

It is contended that the agreement with the coUector, being subsé- 
quent to the bill of lading, controls the stipulations of the latter. That 
would be so if the subséquent agreement was between the same par- 
ties. But such is not the case hère. The prior stipulations of the 
bill of lading were made, as I hâve said, with référence to the whole 
séries of subséquent proceedings with the coUector, of which the 48- 
hour permit, and the agreement given to obtain it, formed an antici- 
pated and essential part. In such a case a later agreement with an- 
other person cannot control the prior one, because the parties to the 
latter bave, in efïect, agreed that it shall not do so. 

It is urged, also, that the bill of lading contains no stipulation for 
the 48-hoar permit, and no allusion to it; and that hence the agree- 
ment with the coUector given by the ship in considération of that per- 
mit is not covered by the bill of lading. But this 48-hour permit has 
been long in use as a part, and, practically, an essential and neces- 
sary part, of the System for immédiate discharge of the ship, for 
which the bill of lading doea expressly provide. If that perrnit were 
notobtained by means of the ship's agreement with the coUector, he 
would, as the case states, at onoè remove the goods to the warehouse. 
But this would infliet a grievous inconvenience and expease upon 
ail the consignées. It would neither be adopted in practice nor toler- 
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ated. The 48-hour permit, if considered as independerit of the agree- 
ment for an immédiate discharge, is more for the consignee's benefit 
than for the benefit of the ship, But they are not, in f act, independ- 
ent. Indeed, so intimately is this permit, and the usual détention 
of the goods on the wharf for 48 houra, eonnected by custom with the 
immédiate discharge of the ship, that it cannot for a moment be 
doubted that an authority from the consignées to discharge at once, 
imports and carries with it, by implication, an authority to obtain this 
permit through the customary agreement; and not only that, but 
should the ship refuse to give the customary agreement, and the goods, 
in conséquence, be at once removed to the warehouse, I think the con- 
signées might justly require the ship to pay the extra expense to which 
the consignées were thereby put because of the ship's refusai to procure 
the customary delay for removal from the dock, and thus omitting a 
duty imposed on her by custom in connection with the privilège for im- 
médiate discharge granted in the bill of lading. This 48-hour permit, 
and the ship's agreement exacted from her to seoure it, hâve nothing, 
tberefore, of the character of a new and independent arrangement 
adopted voluntarily by the ship subséquent to the bill of lading, and 
intended to supersede its terms. They were, on the contrary, con- 
templated and implied in the bill of lading from the established cus- 
tom, with référence to which the authority tor discharge was granted by 
the consignées, and the risk of accidentai lire assumed by them. 

Upon this view it becomes clear that the consignées can take no 
advantage of the customary agreement exacted from the ship by the 
collector, because that would be contrary to the contract in the bill 
of lading in référence to this very agreement. The same considéra- 
tions lead to the conclusion that the agreement with the collector 
was not designed for the benefit of the consignées at ail, notwith- 
standing its broad language agreeing "to pay the owners for any loss 
by fire," etc. For, as the consignées and the ship hâve, in effect, 
agreed upon an immédiate discharge at the consignee's risk, (except 
reasonable care by the ship,) and as the 48-hour permit is given largely 
for the benefit of the consignées, and to prevent the expense and in- 
convenience to them that would resuit from an immédiate removal, 
there is no reason why the collector should exact from the ship any 
agreement to vary the contract on this subject between the ship and 
the consignées, and no sufficient reason for construing the agreement 
in that sensé. The collector had no interest in the matter, and no 
duty, except his duty to the goods, under section 2969, "to keep them 
with due and reasonable care." It is not necessary to décide hère 
whether, under the peculiar language of section 2969, the collector 
would or would not be liable in damages to the consignées for any 
loss or injury to their goocls through want of "due and reasonable 
care" of them while they were in his possession. In the absence of 
any décision on that point, the collector might properly demand in- 
demnity against any liability that he might possibly incur under that 
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statuts. If this clause of the agreement be coustraed as desigiied to 
cover this possible liability, and as referring to such loss by fire as 
might happen through want of "due and reasonable care," that will 
satiafy ail the interest the coUector had in the subjeet; and that is, 
therefore, presumably the only intent of this clause. This construc- 
tion is furtber supported, not only by that part of section 2871 which 
says that the liability of the ship to the consignées is not to be afifected 
by the gênerai order, but also by observing furtber that the obligation 
required by the statute to be given by the ship in obtaining a permit 
for a discharge at night, exacts nothing for the consignee's benefit, but 
requires indemnity to the collector and to the government only. And 
80 section 2966, in saying that thegoodsshall be kept at the risk and 
expense of the consignées, evidently means as between the collector 
and the consignées, without référence to what the parties may hâve 
agreed upon in the bill of lading. 

Upon ail thèse considérations, I cannot entertain any doubt that 
the agreement given by the ship to the collector is neither designed 
nor can legally avail for any benefit to the consignées, (Austin v. 
Seligman, 21 Blatchf. 506; S. G. 18 Fed. Rep. 519;) that the whole 
case, as between thèse parties, is oontrolled by the stipulations of the 
bill of lading ; that thèse stipulations, as respects fire happening with- 
out any fault of the ship, are valid; and that the libels must there» 
fore be dismissed, with costs. 
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Lakin V. SiBEBA Buttes Gold Min. Go. 
{Ovrcuit Court, B. California. October 26, 1883.) 

1. Teust— OsTAiNiNG Leqal Title to Propektt BBLONaiNG TO Anothkr. 

A party who wrongfully obtains the légal title to land wliicli belongs right- 
fully to anotlier, whether he acts in good faith or not, will be held a trustée 
for the équitable owner. 

2. Vendob and Vendée— Bona Fidb Pdbchaser. 

One wlio purchases property in good faith for a valuable considération, 
without notice of a prior equity, is a bonafide purchaser. 
8. Samb — BuEDEN op Pboof. 

A party claiming to be a bonafide purchaser has the burden of proof to show 
affirmatively that he paid for the property, and had no notice ef any prior 
equity. 
4. Samb— Patment of Value— Acknowledgment in Deed. 

The acknowledgment in a deed of payment of the considération is not évi- 
dence, as against the owner of a prior equity, of payment of value. 
6. Pkinoipal and Agent — Epfect of Notice to Agent. 

It is well settled that the knowledge of an agent in respect to the subject- 
matter of the agency is the knowledge of the principal. 

6. Mining Claim — Abandonment — Evidence. 

Abandonment is a voluntary act. Evidence held not to show abandonment 
of claim. 

7. Samb— FoRFEiTOBB— Resuming Woek. 

One who has forfeited his claim by a f allure to work his claim as required 
by the statute may re-enter and résume work at any time before other rights 
attach in favor of subséquent locators. 

8. Statute of Limitations — Lâches— Plbading. 

A formai plea of the statute of limitations, or of the spécial f acts, is not nec- 
essary in equity to raise the défense of lâches, neglect, or acquiescence. 

9. Samb — Trusts. 

The statute of limitations does not begin to run against a eestui qvs trust in 
possession until ouster. whether the trust is an express or an implied trust 

In Equity. The opinion states the facts. 

Vanclief dt Gear, for complainant. 

Garber, Thornton é Bishop, for respondent. 

Sawyer, J. This case was submitted more than a year ago, but 
soon after its submission I was requested by counsel not to take the 
case up for décision, as negotiations for settlement were pending, and 
probably it would not be necessary to décide it at ail. Consequently 
I laid it aside. I hâve been informed recently by counsel that there 
is no hope of settlement, and a décision of the court mil be neces- 
sary. I mention this as a reason for the long delay in deciding the 
case. 

This is a suit in equity to enforce a constructive trust in favor of 
the complainant in certain lands and mines patented to the Mam- 
moth Gold Mining Company, and whieh were afterwards conveyed to 
the défendant. The material allégations of the bill, which are estab 
lished by the évidence, are as follows: 

In the year 1865, a certain quartz ledge in Plumas county, known 
as the "Mammoth Ledge," with the appurtenances thereto, 2,100 feet 
v.25F,no.7— 22 
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in length along the vein, was owned and possessed by James M. 
Thompson and John B. McGee, who severally mortgaged their inter- 
ests therein to John Conly & Co. On November 4, 1865, said Thomp- 
son and McGee, in company with others, located an extension of said 
Mammoth ledge of the length of 2,000 feet, the title to nine-tenths of 
which has since passed by mesne conveyances to the complainant. Af ter 
the location of said extension in the year 1867, said Thompson and 
McGee made a sarvey of their said claim, and aiso made at the Marys- 
ville land-ofEice an application for a patent for the whole 4,100 feet 
of the ledge, including a tract of surface ground consisting of 252 
95-100 acres, they at the time owning the whole, subject to said mort- 
gages on 2,100 feet. Notice of the application for a patent was duly 
publisbed, in pursuanee of the statute, for the required period, and 
no adverse claims were filed. This survey and application covered 
the 2,100 feet mortgaged to Conly & Co., and the 2,000 feet subse- 
quently located by Thompson and McGee. The act of congress of 
1866 having been complied with, the right of Thompson and McGee 
to receive a patent to the whole of said tract became vested, as the 
resuit of said proceedings, upon payment of the purchase money re- 
quired by law. The mortgages to Conly & Co., mentioned, of the 
original 2,100 feet were subsequently foreelosed, and tiile to the mort- 
gaged premises passed by sale, under the decree of foreclosure, to 
Conly & Co., and, by subséquent conveyaiices, to the Mammoth Gold 
Mining Company, which, at the time of the issue to it of the patent 
in question, had no other title than that which passed under and by 
virtue of said mortgages and sale. The sale of the original Mam- 
moth ledge of 2,100 feet, with the appurtenances, andtbe foreclosure 
having been made, said application for a patent was allowed to rest 
without further action uutil the year 1876. Conly, Tranor, and Lu- 
ther, constituting the firmof Conly & Co., having convej'ed to the Mam- 
moth Gold Mining Company on June 9, 1870, the title to the 2,100 
feet derived under the sale upon the foreclosure of their mortgages, 
seven years afterwards, in 1877, exeeuted another deed to said cor- 
poration, whereby they sold, remised, and quitclaimed to said cor- 
poration ail their right, title, and interest to the whole 4,100 feet. 
•This deed contained this clause : 

"Adeed having been exeeuted by the flrst parties to the second party, dated 
June 9, 1870, conveying two thousand one hundred linear feet of the said 
Mammoth quartz claim, the intent of this indenture is to vest in said second 
party ail the title of said tirst parties of , in, and to the said Mammoth claim." 

But neither at that time, nor at any other, did said grantors own 
any interest in any part of said claim except the 2,100 feet purchased 
under their decree of foreclosure, and they could not convey any in- 
terest in the other 2,000 feet. The Mammoth Company had sold ail 
of its stock to the Plumas Eurêka Company in the year 1872, and the 
latter company, which was beneficially owned and controUed by the 
corporation défendant, had taken possession of said original Mam- 
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moth ledge or claim of 2,100 feet, and the ground adjacent thereto, 
and made improvements thereon ; but at that time took no posses- 
sion of any other ground, made no efforts to do so, and expended noth- 
ing towards the working or development of the said extension to said 
ledge, which was not included in any eonveyance to them, but was 
still owned and possessed by Thompson and bis associâtes, who ex- 
pended considérable money and labor, at varions times, in endeavors 
to prospect the same; having, especially in 1875, erected a cabin, and 
run a tunnel of some 100 feet in length for the purpose of prospect- 
ing said extension, expending in the aggregate about $1,000. 

In the fall of 1876 said Thompson proposed to the agents of the 
défendant, who were also at that time the agents of the Mammoth 
Company and of the Plumas Eurêka Company, ail of said corpora- 
tions being at the time under the same control, that they should unité 
■with him in perfecting the title to the whole of said 4,100 feet of 
ledge, according to the original locations and survey, and to said 
tract of 252 95-100 acres, by obtaining a patent therefor under the 
application of Thompson and McGee already made, with an agree- 
ment for an équitable division tbereof according to their respective 
rights; but said agents declined the arrangement upon the plea that 
too much land had been included in the survey and application, and 
that the company would not pay five dollars per acre for it. Thomp- 
son, who seems to hâve been the active man, whether intentionally " 
or not, was thus put off bis guard, and led to suppose that the de- 
fendant's agents would bave nothing to do with the survey and ap- 
plication of Thompson and McGee. Said agents of the défendant, 
however, soonafter, in the early part of the following year, tôok meas- 
ures to secure secretly, in the name of the Mammoth Company, a pat- 
ent for the whole of said 4,100 feet of ledge, and tract of surface 
ground, upon the said original survey and application of Thompson 
and McGee, withont the permission of or notice to Thompson or 
McGee, or any publication of their proceedings in any manner. They 
used and prosecuted Thompson's and McGee's survey and application, 
claiming to be successors in interest to the whole 4,100 feet. In 
order to make it appear to the land department that they were the 
successors in interest of Thompson and McGee to the whole of the 
ground, they first obtained the said quitclaim'deed from Conly, Tranor, 
and Luther, the purehasers under foreelosure, several years after their 
eonveyance of the original 2,100 feet, for the whole 4,100 feet of 
ledge, under the name and style of the "Mammoth Ledge;" said name 
having been applied to the whole 4,100 feet by Thompson and McGee 
in their application for a patent; whereas, in truth, said purehasers 
never had title of any kind to more than said 2,100 feet included in 
the mortgages of Thompson and McGee, and purchased by Conly & 
Co. under the deoree of foreelosure as stated. 

This quitclaim deed was never recorded, and ail knowledge of its 
existence was Withheld from Thompson and McGee, but was presenfced 
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to the land-offiee as a part of the chain of title of the Mammoth 
Company, which claimed the right to a patent as the successor in 
interest in the entire tract. The Mammoth Gold Mining Company 
used and prosecuted the application of Thompson and McGee, and 
appropriated their survey, acts, and work, by procuring a return of 
the held-notes of the original survey, made for Thompson and McGee 
by D. D. Brown, the deputy surveyor, which were approved by the 
surveyor gênerai, for which return they paid Brown the sum of $250, 
under the caution, and with the express understanding, that he sbould 
keep his action secret from Thompson and McGee, which he agreed 
to do, and did do nntil long after the patent was obtained, and the 
facts were otherwise discovered. The patent was obtained without 
the knowledge of Thompson and McGee, May 18, 1877, in the unus- 
ually short time of less than four months after the commencement of 
their prooeedings tin it, and it was recorded in the foliowing June. In 
December, 1877, Thompson employed men to résume annual work 
on the extension, without any actual knowledge of the patent, or any 
suspicion of the action of said corporation défendant and its ofScers. 
On the twenty-first of December, 1877, the men were ordered from the 
premises by the superintendent of the Plumas Eurêka Company, un- 
der a notification, not that the Mammoth Company had obtained a 
patent under the application and survey of Thompson and McGee, 
but that "they," that is to say, the Plumas Eurêka Company, "had 
located the ground last summer, and had got a patent for it." This 
was the first knowledge Thompson and McGee had of any adverse 
claim of title to the 2,000 feet extension in question. Work was 
resumed in another place during the foliowing January, but no work 
was done after January. In the fall of the foliowing year, Thomp- 
son, having heard that a patent for the ground had been obtained 
in the name of the Mammoth Company, but still in entire ignorance 
of the manner in which it had been obtained, began a séries of in- 
quiries into the matter. He first wrote, in the month of Septem- 
ber, 1878, to the Marysville land-office, and was informed that the 
papers had been sent to Washington, and that à patent had been is- 
sued to the Mammoth Company, but not through that office. Think- 
ing it might hâve been returned through the Susanville land-office, 
he then wrote to that office, but received assurance to the contrary, 
and was advised to write for information tothe department at Wasla- 
ington. He then began a correspondance with the gênerai land-of- 
fice at Washington, which finally resulted in his obtaining an abstract 
from the gênerai land-office, which, after considérable delay, for which 
he was not responsible, was received and read by him about Christ- 
mas day of the year 1878, which was the first disolosure to him of 
the main facts constitutingthe conduct of the défendant. He shortly 
afterwards consulted an attorney, who advised him that a légal fraud 
had been committed upon his rights. Meanwhile the agents who had 
been active participants in the proourement of the patent had ceased 
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tlieir connection with the défendant, and a new agent had been ap- 
pointed, who was absent from San Francisco, where Thompson re- 
sided, and where the défendant had its California office; the défend- 
ant being a foreign English corporation. Under the advice of a mut- 
ual friend of Thompson and of the English stockholders of the de- 
fendant, Thompson delayed action for the return of Mr. Coulter, the 
new agent of the défendant, indulging the hope that an adjustment 
of his claim might be effected without suit. Then began a séries of 
negotiations and correspondence, which oontinued without any definite 
■resuit being reached, until finally, an assignment having been made 
of the rights of Thompson and McGee to the plaintiff, this suit was 
instituted December 20, 1881, less than flve years from thé date of 
the patent, May 18, 1877; less than four years from the date of the 
ouster of December 21, 1877, and from the first knowledge by Thomp- 
son and McG-ee of the adverse claim set up by défendant; and less 
than three years from the actual discovery by Thompson and McGee, 
— December 25, 1878, — of the facts constituting the acts by means 
of which the patent was obtained. 

The pleas of the défendant, besides a déniai of the allégations of 
the bill, which allégations are satisfaetorily proved, as above stated, 
are as follows: (1) Bonafide purchase by défendant for value, with- 
out notice; (2) abandonment and forfeiture by Thompson and Mc- 
Gee; (3) adverse possession by the Mammoth Company; (4) statute 
of limitations. 

It seems to me clear that the complainant bas a sufficient cause 
against the défendant for the enforcement of a constructive trust, un- 
less the respondent satisfaetorily establishes one of its affirmative dé- 
fenses. The Civil Code, § 2224, déclares that "one who gains a thing 
by fraud, accident, mistake, undue influence, the violation of a trust, 
or other wrongful acts, is, unless he has some other and better right 
thereto, an involuntary trustée of the thing gained, for the benefit of 
the person who would otherwise hâve had it." Where one party 
wrongfully obtains the légal title to land, which in equity and good 
conscience belongs to another, whether he acts in good faith or other- 
wise, he will be chargea in equity as a constructive trustée of the équi- 
table owner. That, I think, is a doctrine established by the follow- 
ing cases : Wilson v. Castro, 31 Cal. 420 ; Salmon v. Symonds, 30 Cal. 
301 ; Bludworth v. Lake, 33 Cal. 256; Hardy v. Harbin, 4 Sawy. 549; 
the latter being a décision of Mr. Justice Pibld on the circuit. 

Under thèse authorities, unless défendant has satisfaetorily estab- 
lished one of its affirmative défenses, complainant is entitled to a de- 
cree for a conveyance from the défendant of nine-tenths of the 2,000 
feet extension of the Mammoth quartz ledge, and of the proper pro- 
portion of the surface ground fronting upon and adjoining the exten- 
sion included in the patent. 

I think the defendant's plea for protection as a honafde purchaser 
for value, without notice, fails under the proofs in the case. That 
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plea involves two questions: (1) of payment of value; (2) of notice; 
both of which must be resolved in favor of the défendant in order to 
support the plea; but neither of which can be so resolved upon the 
proofs. The burden is on the défendant to prove that some new and 
valuable considération passed from it in the purchase of the property 
after the equity of Thompson and McGee had accrued. An acknowl- 
edgment of payment in a deed is no évidence of such payment as 
against the owner of a prior equity. Colton v. Seavey, 22 Cal. 497; 
Longy. Dollarhide, 24Cal.218 ; Galland y.Jackman, 26 Cal. 80; Boone 
V. CMies, lOPet. 177, 211, * 

The testimony in this case fully shows that the whole bénéficiai 
ownership of the original Mammoth mine, as well as of the Plumas 
Eurêka mine, had passed to the corporation défendant as early as 
1872; therefore that there could not, in reason, hâve been the pay- 
ment of any new or valuable considération to the Mammoth Company 
by the Plumas Eurêka Company, or to the Plumas Eurêka Company 
by the défendant, after the issue of the patent, which made the Mam- 
moth Company the constructive trustée of Thompson and MoGee. 
Theré is no pretense of affirmative évidence on the part of the defend- 
,ant that any purchase money passed upon the transfer of the patent 
to the Plumas Eurêka Company or to the défendant; but, on thecon- 
trary, the defendant's own testimony proves that ail of the expense 
of procuring said patent, in the name of the Mammoth Company, was 
paid by the agents of the défendant out of the proceeds of the Plumas 
Eurêka mine, which was under the ownership and control of the de- 
fendant. This fully négatives the défense of bona fide purchase for 
value. But if there were no such évidence, there is nothingto show 
that value was in fact paid, and the défense would fail. 

As regards the question of notice, the défense equally fails; forit 
is well settled that the knowledge of an agent, in respect to the sub- 
ject-malter of bis agency, is the knowledge of the principal; so that, 
in view of the fact that the agents of the Mammoth Company were 
also agents of the Plumas Eurêka Company, and agents of the cor- 
poration défendant, in respect to the same subject-matter, and per- 
formed ail of their acts for the immédiate benefit of the défendant, 
and at its expense, it is fully chargeable with knowledge of their acts, 
and with ail equities arising therefrom. Indeed, their acts were the 
acts of the corporation défendant. May v. Borel, 12 Cal. 91; Bierce 
V. Red Bluff Hôtel Co., 31 Cal. 161; Story, Ag. § 140. 

The truth doubtless is that thèse corporations, in substance and 
fact, were simply using the California corporation through which to 
secure the title for the défendant itself, which was a London corpo- 
ration, and there was a difficulty under the statute in the way of pro- 
curing title to itself directly from the United States. . Hence it was 
so arrangea that the patent should issue to the Mammoth Company, 
which was an American corporation, and entitled to obtain a patent. 
It is not doubted that that corporation was used as an instrumental- 
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itj' for obtaining the title for the benefit of the défendant in this case. 
That défense, also, bas clearly failed. 

As to abandonment, there was manifestly none. Abandonment 
is a voluntary act, and there is no évidence to justify the court in 
finding that thèse parties abandoned their rights. Moon v. Rollins, 
36 Cal. 333 ; Richardson v. McNulty, 24 Cal. 346 ; St. John v. Kidd, 
36 Cal. 271, 272. It is not necessary to enlarge on that proposition. 

It is said, also, that the claim was forfeited by those parties not 
working it annually as required by the statute. That is a matter, I 
take it, in this case, of not the slightest conséquence. There was no 
évidence that the Mammoth Coràpany took up the claim on the ground 
that it had been forfeited or any other, and until some one did enter, 
the complainants, under the provisions of the statute itself , could re- 
enter and résume work at any time before other rights attached in 
favor of subséquent locators. So the statute provides. Jupiter Min. 
Go. V. Bodie Gon. Min. Go., 7 Sawy. 98; S. C. 11 Fed. Eep. 666; 
North Noonday Min. Go. v. Orient Min. Go., 6 Sawy. 301; S. C.l 
Fed. Eep. 522. At ail events, thèse parties had no title acquired in 
that way. They obtained the title through Thompson and McGee upon 
their own survey and application. They went in and prosecuted the 
application of Thompson and McGee as successors in interest to 
Thompson and McGee, and not as adverse claimants on another inde- 
pendent title. The right which was good enough to enable défend- 
ant to obtain a patent for the benefit of the company was certainly 
good enough for Thompson and McGee to obtain a patent on for 
themselves. Their right to a patent was perfected under their sur- 
vey, application, and publication of notice ; there having been no ad- 
verse claims filed. The défendant is surely not in a position to say 
that Thompson and McGee had no title, because that was the very 
title which the corporation itself bas got, and the only title on which 
it relied, or could hâve relied, to procure a patent as to the extension. 
It does not lie in defendant's mouth, therefore, to say that Thompson 
and McGee had forfeited their claim, and were not entitled to obtain 
this patent. Défendant did in faet obtain it, and did secure the pat- 
ent, through Thompson and McGee, and through them alone. Since 
the proofs hâve come in on the argument, the respondent really does 
not make any stand on any of those propositions. They were sub- 
stantially treated as abandoned, and were really not pressed or relied 
on, as they could not well honestly bave been. 

Defendant's counsel now rely mainly on adverse possession, and 
the statute of limitations; and theyéndeavor to plead the statpte of 
limitations. This is the défense, and only défense, earnestly pressed. 
This is an equity case, and the statute of limitations, as such, is not 
a défense in a court of equity of the United States. On the equity 
side of this court the only défense is lâches in not pursuing the 
party's remedy for such time and under such circumstances as ren- 
dors it inéquitable to grant the dësired reliefs— that the claim bas be- 
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corne stale, so as to render it inéquitable to enforce it. A court of 
equity, in analogy to the statuts of limitations, usually adopts the 
statuts as a limit to the time for enforcing the claim unless there are 
other équitable cireumstances whioh are deemed sufficient to relieve 
the party claiming the right from the charge and conséquences of 
lâches. In this case the défendant undertakes to set up the statute 
of limitations as a statute of limitations, and, as sach, a bar to the 
suit. It is claimed by complainant that the statute is insufficiently 
pleaded, the défense being alleged in the form authorized by the state 
Code of Civil Procédure : "that the cause of suit is barred by section 
343 of the Code of Civil Procédure of the state of California." That 
is simply and purely a plea of the statute of limitations in the form 
which isrecognized by the state practice, but which is not adopted in 
this court, as the Code of Civil Procédure bas no application on the 
equity side of the court. The défendant bas also, in another form, 
attempted to set up the facts which show an adverse possession for 
the period prescribed by the statute, in addition to pleading the stat- 
ute of limitations in the form prescribed by the Code. 

Staleness or lâches are not alleged in any other way than as thus 
indicated. But no formai plea of the statute of limitations or of the 
spécial facts is necessary to raise the défense of lâches, neglect, or 
acquiescence in a court of equity. Thèse défenses are peculiar to 
courts of equity, and will be enforced in proper cases, wherein the 
facts appearing call for it, whether they arise upon the bill and plead- 
ings presented to the court, or upon the whole case as disclosed by 
the évidence. The court will often take notice of it, even though the 
objection is not made by the parties. Pratt v. California Min. Co., 
9 Sawy. 363, 365; S. G. 24 Fed. Eep. 869, and cases cited; Badger 
V. Badger, 2 Wall. 87; Sullivan v, Portland, etc., 94 U. S. 811. 

Eegarding this défense as properly before the court, and adopting 
the statute of limitations by analogy, under which provision of the 
statute does this case f ail ? In the first place, the complainant insists 
on the five-years limit. This suit, it is insisted, is, in substance and 
in fact, équivalent to an action to recover the premises, as the neces- 
sary effect will be to ultimately give possession of the premises to the 
complainant; and it is insisted that, this being so, the same limit 
shoald be adopted as in an action at law to recover the property, and a 
large number of authorities is cited to sustain that proposition. They 
are as foUows: Oakland v. Garpentier, 13 Cal. 540; Elmendorf y. 
Taylor, 10 Wheat. 152; Miller's Heirs v. Mcintyre, 6 Pet. 61; :Jan- 
ning v. Hayden, 5 Sawy. 360, 379; Love v. Watkins, 40 Cal. 547, 670; 
Coulson V. Walton, 9 Pet. 62; Harris v.King, 16 Ark. 122; Wardy. 
Van BokMen, 1 Paige, 100; Walker v. Walker, 16 Serg. & E. 379; 
Ferris v. Henderson, 12 Pa. St. 54; Paschall v. Hinderer, 28 Ohio 
St. 568; Perry v. Craig, 3 Mo. 525; McDowell v. Ooldsmith, 2 Md. 
Ch. 870; Field v. Wilson, 6 B. Mon. 479; Murpky v. Blair, 12 Ind. 
184; Weaver v. Froman, 6 J. J. Marsh. 213; Varick v. Edwards, 
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11 Paige, 289; Baker v. Whiting, 3 Sum. 475; Boone v. Chiles, 10 
Pet. 177. 

But under the view I take, it will not be necessary to décide whether 
that provision is applicable or not ; for it is next claimed by the com- 
plainant, and I think correctly, that if the five-years limit is not ap- 
plicable, then the four-years limitation is under the gênerai claim 
that the limitation shall be four years in ail cases not otherwise pro- 
vided for. In response to this, the respondent asserts that the case 
falls under the provision making the limitation three years, as being 
a suit "for relief on the ground of fraud;" that the ground of the 
suit is fraud in obtaining the title. "Suppose that to be so," the com- 
plainant replies, "I did not discover the aets constituting the fraud 
until within three years after the perpétration of the fraud." In my 
judgment, the four-years limitation applies if the five-years limitation 
does Qot. 

In support of the point made that the bill is insufficient, and re- 
quires amendment, the respondent's counsel inconsistently, in their 
brief , say that the theory of the bill is not fraud, but that it is well 
stated in the plaintiff'a brief, page 8 : 

"Where one party wrongfuUy obtains the légal title to land which, in 
eqiiity and good conscience, belongs to another, whether he aots in goodfaith 
or otherwise, he will be charged in equity as a constructive trustée in favor 
of the équitable owner." 

This, the respondent insista, is the theory of the bill, and such I 
also think is its theory. Eespondent objected to certain testimony, 
•which is claimed to show acts of fraud, if acts of fraud there are, on 
the ground that no fraud has been alleged, and consequently no 
évidence of fraud ean be introduced, and no évidence as 'to the time 
when the fraud was discovered. The défendant having set up the 
statute of limitations in its answer, it is insisted that the complainant 
should hâve amended his bill, showing when the fraud was discov- 
ered. On looking at the bill I do not find that the acts are charged 
as fraudulent. There is no charge of fraud in express terms. The 
acts may, nevertheless, appear to be fraudulent. The facts are 
stated to show in what manner the title was wrongfuUy obtained. 
It is not necessary for me to décide now whether thèse aots would 
constitute a technical fraud on which a bill could be maintained as 
such or not. The acts are not alleged to be fraudulent in express 
terms. The simple facts are stated upon the other theory indicated, 
without characterization, to show thaï the title had been wrongfuUy 
obtained. There was no relation of confidence or trust between 
thèse parties, and none alleged or claimed to exist. They were not 
dealing at ail with each other. Défendant made no représentations 
to the complainant on which he relied, unless a refusai to join in 
procuring the title jointly, and a statement, after the patent was pro- 
cured, that the Plumas Eurêka Company had obtained the patent 
on a new location, can be so regarded. When the first statement was 
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made défendant may not hâve intended to procure the title. Bat 
the last was after the wrcng had been consummated, and evidently 
desigued to mislead and prevent Thompson from aseertaining the 
real facts, to throw him off the proper line of investigation. No 
promise was made to or procured from him. The respondent simply 
declined to go in with Thompson and obtain the title, and then divide 
according to their several interests. But défendant afterwards went 
secretly, and clandestinely obtained the title to the whole for itself 
uponTbompson's and McGee's right and application, Undoubtedly 
the title was secretly, surreptitiously, and wrongfully obtained. There 
being no relation of trust or confidence between the parties, no false 
représentation, no affirmative aqts known to Thompson and McGee. 
performed for the purpose of inducing them not to proceed with their 
own claim, and the défendant having simply gone and quietly, se- 
cretly, and BurreptitioDsly appropriated their application and claim, 
and obtained a patent, it may be that their acts would not eonstitute 
a technical fraud witbin the law. I hâve not looked the question up, 
and I do not propose to décide it. But whether a technical fraud or 
not, it certainly comes within the clause of the statute whioh I hâve 
just re9,d, that "one who gains a thing by 'other wrongful acts' be- 
comes an involuntary trustée." Hère is certainly a wrongful act. 
The actof thus appropriating theproperty of another in a secret man- 
ner, without his knowledge or consent, was manifestly and unques- 
tionably tortious. Through thèse wrongful acts the défendant ob- 
tained the complainant's title. If we concède that the bill might be 
maintained on the theory of fraud, that does not prevent coraplainant 
from maintaining his bill on the other ground of suit as alleged: 
the wrongïul acts of the charaeter shown, by means of which the com- 
plainant's title was surreptitiously obtained. In my judgment the 
case made upon the theory alleged in the bill, and established by the 
proof, falls within the provision of the section which says that four 
years shall be the limitation; this cause of suit not being otherwise 
provided for. Such being the limitation, the four years had not ex- 
pired on December 25, 1878, when Thompson and McGee first learned 
. of thèse wrongful acts, and up to that time the wrongful proceedings 
were concealed by the party performing thèse tortious acts and com- 
mitting the injury. Up to that time Thompson and McGee had no 
knowledge that their rights had been invaded; that they had been 
thus deprived of their right to obtain a patent. Of course, if we con- 
sider the cause of action barred in four years, in equity the parties 
could not be chargeable with neglect in enforcing their rights until 
they knew they had been violated, and at the time of their ouster the 
matter was for the first time brought to their knowledge. That 
was within four years of the commencement of this suit. They con- 
tinued in possession, constructively at least, and on December 21, 
1877, were in the actual possession and occupation of their claim by 
men working upon it. They therefore remained in possession of 
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their mining claim until December 21, 1877, ■when their men were 
forbidden to work, and compelled to ieave the ground, at a time when 
they were actually in possession and at work. They were informed at 
the time that défendant claimed title under a patent to the Plumas Eu- 
rêka Company, obtained on a new location. Thèse acts constituted 
an ouster, and it was less than four years before the commencement 
of the suit. Upon well-settled principles of law the statute does not 
begin to run against a cestui que trust in possession until the date of 
his ouster therefrom, no matter whether the trust be express or im- 
plied. Love v, Watkins, 40 Cal. 569; McCauley v. Harvcy, 49 Cal. 
497; Altschul v. Polack, 55 Cal. 633., 

The défendant having wrongfully obtained the title of Thompson 
and McGee in the manner stated, a trust resulted in their favor, and 
they were the cestuis que trust of the 2,000 feet extension, in posses- 
sion of the trust property, and were not ousted until the twenty-first 
of December, 1877. I think, therefore, that their equities are not eut 
off by their lâches in not pursuing their claim at an earlier date. 

Again, in considering this défense, courts of equity will take ail the 
circumstances into considération. Thompson did not, it is true, im- 
mediately commence his correspondence after notice of the adverse 
claim. He did, however, within a few months. Not many months 
after he obtained knowledge of the condition of things through cor- 
respondence with the local land-ofïices, and afterwards with the gên- 
erai land-office, he applied for and ultimately obtained a transcript 
of the record from Washington, showing that the Mammoth Company 
had obtained a patent on his and McGee's title ; that there were false 
représentations made to the land-office. When ejected, Thompson, 
through his men, was informed that the Plumas Eurêka Company 
had obtained the title upon a new location of their own. Thèse were 
false représentations uudoubtedly, which tended to put the parties otï 
the proper Une of inquiry to find out what the facts were; and they 
would naturally hâve sought to ascertain what the Plumas Eurêka, in- 
stead of the Mammoth Company, had done. Within a very few months 
they commenced their inquiries. In December they were ousted, 
and as soon as the real facts were ascertained, they commenced ne- 
gotiations with défendant for a reeovery or a settlement of their rights. 
Negotiations continued along for some considérable time. There was 
correspondence between the London office and the parties hère, and 
there was reason to suppose a compromise might be effeeted. The 
negotiations seem to hâve been friendly, and not of a malicious or 
irritating character. Thompson and McGee were negotiating con- 
tinually, ail along pressing their claim. Finally they informed the 
défendant that they must either corne to some settlement, or they 
would be compelled to commence proceedings, toavoid the statute of 
limitations. They evidently intended to keep, and supposed they had 
kept, within the statute ail the time until the suit was commenced. 

As I remarked in the opening, since the case was submitted for de- 
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cision, over a year ago, negotiations hâve been pending, but hâve 
been fruitless. Those facts should be taken into considération, I 
think, in determining the question whether the rights of this com- 
plainant hâve been forfeited by their lâches. They hâve indicated 
no intention to abandon their claim, but, on the contrary, at ail times 
manifested a purpose to insist upon and maintain their rights. I 
am satisfied, if the five-years limitation is not the clause applicable, 
the four-years clause is, and that complainant is within the time, 
taking ail the circumstances surrounding the transaction into consid- 
ération. The fact that they did not discover or bave any intimation 
of the condition of things until they were ousted in December, 1877, 
is highly important, and indicates the earliest time at which the 
fltatute could commence to run. Even if the three-years limitation 
be applicable, the statute provides that the time shall not begin to 
run "until the diseovery of the /acis constituting the fraud." In this 
case, the "facts constituting the fraud" were not actually discovered 
till within three years of the commencement of this suit. ïhere was 
some little delay at first in pursuing such false due to the facts as had 
been given. But hère Thompson and McGee were put upon the wrong 
line of investigation by false statements. They were also subse- 
quently encouraged to hope for an amicable settlement by prolonged 
negotiations. If the suit must be regarded as seeking "relief on the 
ground of fraud," the facts disclosed are such as excuse delay, and, 
underall circumstances, in my judgment, would render it inéquitable 
to apply the three-years limitation. But if applied, the time should 
commence to run at the time of the diseovery of the facts constituting 
the fraud. There must therefore be a decree for the complainant 
in pursuance of the prayer of the bill. 

There is one branch upon which I am not at présent sufficiently 
advised to enable me to make a proper decree : that in référence to 
the surface ground patented in connection with the mine. There 
are 250 odd acres of surface ground, very irregular in shape. There 
is a mill on some portion of it, ereeted by the défendant since ob- 
taining the patent. Whether that mill is on ground which the com- 
plainant is entitled to hâve or not, I am not advised in the prés- 
ent state of the record. Certainly, if it can be done without wrong 
to the complainant, the défendant oughtto be able to retain that mill. 
I do not know, from the testimony, where the mill is in fact located. 
The land is so irregular in shape that it is not very clear where the 
lead runs, and where the 2,100 feet end, and the other begins. The 
land is not in the form of a parallelogram along the line of the Iode, 
within definite, fixed, straight lines, but there are ail sorts of angles. 
Much of it is a long way outside of the Iode, and I am not prepared 
to say what part of the land should pertain to the 2,100 feet, and what 
part should go with the 2,000 feet. If the parties cannot arrange 
that matter among themselves before settling the decree, I shall be 
compelled to refer the matter to the master in order to ascertain and 
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report tbe exact condition of thèse matters; the location of the mill; 
how it is situated, with relation to the 2,000 feet and in relation to 
the 2,100 feet; how, in relation to a line of division drawn directly 
across the proper point, if there can be a line eo drawn; and how 
much of the land is adjacent to the 2,100 feet. Thèse questions will 
bave to be determined unless the parties themselves can corne to 
some understanding on the subjeet, and I shall bave to refer the matter 
to the master to ascertain the faets. If necessary, counsel will bave 
to draw an order for that purpose. There will be a decree for tbe 
complainant for tbe conveyence of the portion of . tbe ledge to wbich 
be is entitled, and sucb portion of tbe surface land as may be ascer- 
tained to properly belong to the 2,000 feet. 

There is one otber remark I wisb to make. It is alleged tbat it 
was not averred in the bill tbat tbis patent was obtained vyithout no- 
tice of Thompson and McGee. There is no direct averment of that 
fact, but there is an averment that it was obtained witbout the per- 
mission of tbe plaintiff's grantors, and against their will, and it ia 
clearly inferable from the otber allégations tbat it was witbout no- 
tice in fact. I think that the testimony objected to is admissible, 
under tbe allégations of the bill, as sbowing the circumstances under 
•wbich the patent was wrongfully obtained, and I think tbat, of itself, 
■would be sufficient; but it is a mère formai, technical objection. It is 
inferable from ail tbe allégations of the bill tbat it was witbout no- 
tice, and stated to be witbout permission. I am disposed to think it 
is not necessary to amend the bill; but if complainant desires to 
amend by alleging that tbe patent was obtained witbout notice, for 
greater safety, they bave leave to do so. The proof must bave 
been tbe same witb or witbout the allégation, and the défendant can 
in no way be injured by tbe amendment. Défendant can amend bis 
bill to correspond witb the proof that the patent was obtained witb- 
out notice to Thompson and McGee. There is authority for tbis in 
the case of Neale v. Neales, 9 Wall. 1, 9. 

In myjudgment it is not necessary; but if complainant desires to 
make an amendment be can do so. 



GoLDMAKK and others v. Kbelikg and another. 
(Circuit Court, D. Oalifornia. October 33, 1885.) 

1. InJUNCTIOK — ^UNAtJTHORIZED PRESENTATION CI" UNCOPTRIGnTBD OPBRA. 

Tke owner of an opéra that haa not been copyrighted may obtain aninjunc- 
tion, on giving proper security, to prevent its présentation by an unautborized 
party. 

2. Same — Stifficibnct of Bond. 

Where the défendants' counsel were not présent when the bond on which 
a preliminary injunction issued was accepted by the court, on proof that such 
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bond is insufflcient, tlie court may, after proper notice to the parties, require 
additional security to be given as a condition ot continuing the injunction. 
3. Samb — Epfbct ov Failurb to Qivb Bond — Oi"feb to Makb Depobit of 
Check or Monby as Sbcubitt. 

Wlien tlie owner of an uncopyrighted opéra files a bill to restrain the unau- 
thorized présentation thereof, and an order to show cause why the injunction 
should not issue is made, and no cause to the contrary having been shown, an 
injunction is granted on condition that a bond for $10,000 be given, and the 
bond ofïered isnot accepted by the court, and the injunction dlssolved, on de- 
fendants executing an indemnity bond, a motion to set aside the order dissolv- 
ing the injunction may be granted, when complainant offers to deposit in court 
as security a certified check for the amouut of the required bond, or that 
amount in coin. 

This 18 a suit in equity to enjoin the production of an opéra of 
■wkich complainants claim to be the proprietors, — a suit resting upon 
the common-law right of the author, not on a copyright. The sure- 
ties offered on a bond required to be given by a prescribed day upon 
the granting of an injunction, after several hearings, having failed 
to justify to the satisfaction of the district judge of Nevada, before 
whom the proceeding was pending, he dissolved the injunction upon 
that ground, upon défendants' giving a satisfactory bond, in the sum 
of $10,000, to pay suoh sum to complainants as should be recov- 
ered in the suit. The complainants, on affidavits showing their good 
faith, and excusing their failure to présent sufBcient sureties at the 
proper time, promptly moved, before respondents' bond had been 
approved, to vacate the order dissolving the injunction, upon the 
indemnifying bond given by the défendants, and to restore the in- 
junction before granted; and they offered to deposit a certified check 
upon some solvent bank for the required amount, or to deposit the 
coin in court in lieu of a bond. The application was denied; but, 
the point being new, and not being entirely satisfied with this ac- 
tion, the judge who heard the application granted a rehearing, and, 
upon such rehearing, invited the circuit judge and the district judge 
for the district of California to sit -with him. After argument on 
the hearing, the foUowing oral décisions were rendered. 

Jos. D. Redding, for complainants. 

H. H. Lowenthal and W. W. Cope, for respondents. 

Before Sawyer, Sabin, and Hoffman, JJ. 

Sabin, J. I do not deem it necessary to review at length the 
history of this case, as it is certainly very well understood by coun- 
sel, and probably by the bar who hâve been in attendance. We 
deem the case a very important one. I believe it is the first case 
of the kind that has ever been brought in this court. While in- 
numerable cases hâve been brought on copyrights and patents, etc., 
I believe this is the first case brought in this court, or, possibly, 
upon this coast, wherein a complainant has sought to restrain a 
défendant from producing a play, or any matter of this kind, not 
upon copyright, but upon common-law right. I hâve been inclined 
to look at this case very much from the standard of cases that are 
brought upon patents and upon copyrights. I am inclined to think 
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there is a distinction in the cases, and nearly ail the cases cited to 
the court during the argument on this matter hâve been cases upon 
copyrights or patents. There bave been, perhaps, three or four cases 
cited to the court very similar to this, where parties bave sought 
to enforce their common-law rights. They are différent, however, 
from this case, in this : In those cases it was upon motion and ar- 
gument before the court whether or not an injunction should issue, 
and not, as in this case, where no argument has been made before 
the court, as to whether or not an injunction should issue. It was 
conceded in this case, virtually, at least, that it was a proper case 
for an injunction to issue. No opposition, as I understand, has ever 
been offered to its issue. There has been no contest on the sufE- 
ciency of the bill in this case; therefore, the injunction issued regu- 
larly thereupon. The only question really before the court, as I ob- 
served yesterday, is, was the order made by myself on the sixteenth 
of this month, dissolving the injunction upon the défendants' giving 
security, under ail the circumstances of the case, a complète and full 
indemnity to the complainants in this case? 

I do not care to review at ail my action in regard to the sure- 
ties in this matter. I merely désire to say now that the bonds tend- 
ered in this matter, thus far, are not satisfactory to me ; nor am I 
at ail satisfied with the manner in which the matter was conducted. 
I think bonds could very eaaily hâve been proeured by complainants. 
It was only a small amount,— $10,000, — and I hâve merely to ob- 
serve now that I do not think the security thus far offered in the case 
by complainants was such as the court ought to bave accepted. I 
think that my action in that respect was entirely correct. Of course, 
when a bond is given, it is given in good faith, and for indemnity 
to the parties who may suffer injury in the action, if the complain- 
ant should not succeed in his case. Without any further remark 
on that, I bave merely to say that I do not think the bond afforded 
the security that it was the duty of the court to enforce in a case of 
this kind. But I am not wholly satisfied that the indemnity afforded 
by the order of the court, that the respondents give a bond of $10,000, 
is a full and adéquate remedy for the complainants in this case. 

As I observed, this case is différent from a suit brought to restrain 
an infringement of a patent, or of a copyright, and there is great force 
in the point urged, that if any parties are permitted, in violation of 
complainants' rights, to produce this play, it may, and possiblywould, 
cause irréparable damage to the complainants, if they are the lawful 
owners of this opéra of "Nanon," and they only hâve the right to pro- 
duce it. As the matter now stands on the bill, unquestionably they 
are the lawful and exclusive owners, and bave the exclusive right to 
produce it. There is also, to my mind, great force in the suggestion 
that the owner, as in this case, of a play or opéra, or other property 
not protected by patent pr a copyright, is entitled to sélect his licensee. 
One party might produce this individual opéra, and, perhaps, the 
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complainant mîght suffer no very great damage. It might be an ad- 
vantage in the way of an advertisement, or otherwise. Another party 
might produce it, and it might be of the very highest détriment to the 
complainant, and absolutely ruin its production elsewhere. As to 
■who shall produce it, even if, as in this case, the parties owning it do 
not produce it, but merely license otber parties to produce it, they 
bave the most indubitable right to say who those parties shall be. I 
am inclined to think that, perbaps, I gave too much weight to the 
idea that in the giving of indemnity by thèse respondents they were 
giving ample security to the complainants. If I was in error in that, 
of course the order should be corrected. 

We hâve given this case unusual attention. I hâve invited Judges 
Sawyeb and Hoffman to sit with me. I bave desired to be guided by 
their very large and varied expérience inmatters of this kind, formy 
own expérience bas been somewhat limited, and this is the second ar- 
gument I bave ordered on this mat ter. We bave given it very care- 
ful and anxious considération, not only to be right as to thèse com- 
plainants, but to be right as to any and ail parties, — to establish the 
true and correct rule. I am inclined, then, as I say, to think that 
perhaps in the order made by me on the 16th I may bave overesti- 
mated the security I was giving to the complainants in this case; 
that perhaps I should hâve given them still further time to hâve pro- 
cured sufiScient bondsmen. Tt is true, parties offered on that day, 
about the time the court was announcing its opinion, to furnish a cer- 
tified check in the sum of $10,000. It was either offered at that time, 
or to be ready by 2 o'clock. I declined that, at the time, for the simple 
reason that I thought sufBcient time had been afforded them, and that 
the security whi'ch I would require the respondents to give would be 
ample indemnity to complainants. I now think, under the authori- 
ties, and under what may occur in tbis or any like case, that that in- 
demnity is not full and ample. I am inclmed to the opinion that 
nothing but an injunction in the first instance will reacb the case. 

A motion can always be heard either on the coming in of the an- 
Bwer, or a motion can be heard at atiy time to dissolve the injunction 
on affidavits. Of course no steps of that kind bave been taken in 
tbis case. It stands merely on the bill as presented, without objec- 
tion made to the bill. 

Mr. Cope. We could not bave done that without waiving our ob- 
jection to the bond. 

Jttdge Sabin. I do not think that would bave obtained in this court. 
In any event, the court, in justification of itself, would bave required 
good security to be given. I would bave given you an order to show 
cause on thèse sureties at any time. This might often bappen. You 
might give a bond which would be ample to-day. and three montha 
bence a surety might die, and an order to show cause would be granted 
whyyou should not produce further security. An offer was made the 
other day by complainants in this case to deposit gold coin in court, 
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if the court should order it, or a certified check. If the money should 
be paid into court it would hâve to be paid into the treasury, and it 
is considérable trouble to pay it in and get it out. A check, therefore, 
is more satisf actory. I think, therefore, the order, as made the other 
day, should be vacated, or at least nlodified, and the order of the court 
will be that the order made on the 16th, dissolving the injunction, be 
vacated ; that the injunction heretofore issued be continued, upon the 
complainants' depositing with the clerk to-day, by 3 o'clock, a certified 
check payable to the order of the clerk in his ofScial capacity, as clerk 
of the court, in the sum of $10,000, upon some solvent bank in this 
city. Leave will be granted to the complainants at any time, upon 
notice, to withdraw the check, upon giving good and ample security 
in place of it. Notice of the application and the names of the sureties 
intended to be offered must be given. I do not want any question to 
arise again as to the examination of sureties, and their sufficiency. 

Sawyer, J., (concurring.) I hâve considered this matter very care- 
fuUy, and hâve corne to the same conclusion as my associate. There 
■was an order to show cause, with a preliminary restraining order, 
granted. The parties appeared in response to that order, and upon 
the hearing an injunction was granted by the district judge of the 
district, till the further order of the court, with leave to the parties 
to move to dissolve it. The parties did not see fit, or were not pre- 
pared, to présent any matters outside of the bill. The injunction 
was continued upon condition that by a specified day a bond should 
be given in the sum of $10,000, to be approved by the clerk. A ques- 
tion arose upon the sufQciency of the proposed securities upon that 
bond. The clerk was about to pass upon the bond when an applica- 
tion was made to the court, and granted, to transfer the question of 
approval to the court, and the matter was considered by my associ- 
ate, the district judge of Nevada, then holding the court during my 
absence m Oregon. He did not assume to review the prier action of 
the court as to the injunction granted, — either the proceedings of the 
circuit judge in granting the preliminary restraining order, or of the 
district judge of this district in granting the injunction on the hear- 
ing of the order to show cause. The only question was as to the 
sufficiency of that bond, — whether the parties had conformed to the 
conditions of the order granting the injunction. As the matter 
stands, the injunction granted rests solely upon the bill, and we are 
satisfied that the bill présents a sufficient ground for the injunction. 
There was some delay, and the impression upon the mind of my as- 
sociate was that the parties were not acting in good faith. One surety 
who had been rejected once was offered again. I am, perhaps, partly 
responsible for the décision of my associate upon the point under 
considération. On my return I found that he had had several hear- 
ings upon the justification of the sureties, — indulgence having been 
given from time to time, — and from what had taken place before, he 
v.25F.no.7— 23 
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was apprehensîve that on Friday, the 4ay fixed for the next hearing, 
there might still be further delay. Expressing bis appréhension to 
me, we consulted, and I was of the opinion then that in case there 
should be further delays, and especially if there should be indications 
of triflîng, the défendants were entitled to bave the injnnction dis- 
solved, on their giving proper indemnity to complainants. But I had 
not fully considered the case. It presented questions entirely new 
to me, and my suggestions, upon imperfect knowledge of the facts, 
may hâve infiuenced my associate in making the order in question. 
If so, I am wiliing to take my share of the responsibility. When the 
examination came on it turned ont that the surety was again rejected, 
and when the judge was about to announce bis décision, — indeed, not 
till he was in the act of announoing it, — -an offer was make to deposit 
the money; but the offer was regarded at the moment as coming too 
late, and the order complained of made. The only question is 
whether that ofifer ought, under the circumstances, to bave been ac- 
cepted. There had been some provocation. The court was impressed 
with the idea, doubtless, that it was being trified with. On the appli- 
cation to modify that order, I think the parties bave satisfactorily 
shown by affidavits that they acted in good faith. They, perbaps, 
ought not to bave offered a rejected surety again. I think they were 
at fault in that, Still, I am not only satisfied that the solicitor for 
the complainants, whom I hâve known for years, was acting in entire 
good faith, but I believe him to be incapable of acting otherwise. I 
think, under the circumstances, also, that the complainant Goldmark, 
a stranger just arrived from New York, bis financial condition being 
unknown hère, and be being in thèse particulars in an embarrassing 
position, was acting in good faith. That being so, upon a review of 
this matter as it now appears to me, I am satisfied that further op- 
portunity should bave been given complainants on that occasion to 
perfect their security, even though the money was not tendered till 
after the judge had eommenced to announce bis décision. 

With référence to the indemnity which was given by the respond- 
ents, although the amount was sufficient and the bond good, it, in 
my judgment, affords no adéquate remedy, if any remedy at ail. This 
case differs from a patent case. Take, for instance, a patent for a 
sewing-machine. A party may in good faith think that a machine 
of a certain construction, différent in form but in reality the same in 
principle as the one patented, is not an infringement. There is gen- 
erally in the case of patented articles a royalty established, upon the 
payment of which any man is allowed to make or use the patented 
machine or article. A large manufactory may be erected, and the 
manufacture of sewing-machines or other patented articles be eom- 
menced, and it may turn out that there is an infringement on a pat- 
ent, although the point, at the hearing of the application for an in- 
junction, may appear doubtful, To stop that work pending the suit 
would be to ruin the manufacturer, even if he turns out to be in 
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the right ; whereas ail that the patentée wants, or can obtain in case 
he succeeds, is hia damages, and a rémunération according to the 
amount which he has fixed ashis royalty. Providing he canget that, 
the more machines there are manufactured and sold the better it is 
for him. In such cases, in matters of doubt, whether the machine 
is an infringement or not, whether the patent is valid or not, or 
whether it has been anticipated or not, where the complainant can 
be fully indemnified if he succeeds, and where the défendant would 
be ruined by an injunction if the complainant fails to sustain his suit, 
courts, in view of the great disproportion of the hardship that may re- 
suit to the respective parties, hâve very often declined to grant or 
continue an injunction on the infringing party's amply indemnifying 
the patentée. An adéquate indemnity is given where the patentee's 
royalty, profits, and damages are perfectly secured. In thèse classes 
of cases there is usually some tangible, appréciable, fixed, and ascer- 
tainable measure of the amount to be reeovered. 

Besides, in a patent case, by the express terms of the statute a 
patentée in a suit in equity to enjoin an infringer can not only re- 
cover the profits or royalty, but also any damages he may sustain in 
addition to the profits. It often happens that the profits of an in- 
fringer in a patent case are greatly less than the damages sustained 
by the patentée by the infringement ; beeause the patentée is entitled to 
fix his royalty, and to fix the price for which he will sell his inven- 
tion, and that must be sufficient to give him his established compen- 
sation for his invention, in addition to the cost and profits of manu- 
facturing. Take a sewing-machine, and suppose the royalty is fixed 
at $50 over.and above the profits of the manufacture, — and I think 
some are higher, — the infringer may manufacture and sell at such 
low priées as to give him a bare profit on his investment and the 
manufacture, so that the profits might be just enough to compensate 
for his investment and labor, leaving nothing for the royalty. Tho 
patentée, however, in addition, is entitled to recover his royalty. The 
profit which the infringer may make at the price he sells would often 
afford no compensation to the patentée for his invention. He would 
be remediless if that were his only right. The act of congress itself 
provides that the patentée may not only recover the profits, but also 
his damages, in the same suit, in addition to the profits. Not only 
that, but the court is authorized to treble the damages, in order that 
the patentée may be completely and thoroughly indemnified against. 
the aets of the infringing party. That is ail byvirtue of the statute. 
Otherwise, if the patentée wanted damages, he would hâve to proeeed 
by his action at law. The statute authorizes him to domand both of 
thèse remédies in the same suit, and then authorizes the court to 
treble the damages. I myself bave had occasion to impose the pen- 
alty, where the infringement had been a gross and willful violation 
of the patentee's right, and where the infringement had been continued 
by the same party after one or more recoveries. So, in a copyright 
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case, the only compensation for the party owning the copyright is 
the amount he charges for his copyright feea. He fixes bis copyright 
fee. If this were a case of copyright there would be a distinct, defi- 
nite, appréciable, fixed, ascertainable measure of damages, which 
would be the copyright fee; and, no matter who infringed the copy- 
right, when the infringer has paid that fee he bas paid the full amount 
the party himself is entitled to receive, and the more there are sold 
the better he will be ofî, provided his fee is perfectly secure. His 
right exista under the statute. Under the statute both the profits 
and the damages might be recovered in the same suit. An indem- 
nity in doubtful cases, secured for the infringement during the litiga- 
tion, would afford an ample remedy. 

But this case is wholly outside of any statute. It resta simply 
upon the common law. A party has either his action at law for his 
damages, or his bill in equity to restrain the défendant, and recover 
such profits as he can obtain. The only measure of hia compensa- 
tion in a suit in equity would be the profits received by the wrong-doer. 
That is ail that would be recovered in thia case. The bond given by 
the défendants, in fact, only provides for the payment of such profits 
as may be recovered by the violation of complainant'a rights in this 
case. What is the measure of the compensation in this case ? There is 
no definite measure. The profits are merely conjectural. There may 
be no profits. The parties who infringe the complainants' right may 
put their priées at such figures that there could be no profits. The 
injured party must goto the wrong-doer to ascertain what their prof- 
its are. The expenses and the priées of the représentation are under 
their control; and the performance may only be aneillary to some 
other business upon which they rely for their principal profits. It will 
be safe to say that the profits recovered are likely to be very limited. 

Prior to the filing of this bill there were two performances. The 
bill simply asks for an accounting of the profits down to that date. 
There were two performances that would be covered, unless the bill 
is amended or the complainants are otherwise entitled to the profits 
down to the accounting, and the profits that can be proved are cer- 
tain to be very small. There is no knowing how long the infringe- 
ment may go on before the final decree, or under what eircumstances. 
The interest of défendants will be to delay a final hearing as long as 
possible. The opéra may be performed under such eircumstances as 
to render its performance by the owner futile. The owner is entitled 
to seleet hislieensee, and to détermine the conditions upon which his 
work shall be presented. This must be essential to any adéquate 
protection, and any proper complète enjoyment of his property. 

On the bill, as it now stands, there is a clear right to this injunc- 
tion, upon giving the proper security. This is the only adéquate 
remedy. As we now regard it, we hold the bill to be sufiicient. 
What view we may take after argument, or on a showing upon any 
application to dissolve that may be made, I do not know. There is, 
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then, a right to this injunction, or to some equally adéquate remedy; 
and the indemnity by giving bonds is plainly not an adéquate remedy. 
Where the profits are under the control of , and dépend upon, the acts 
performed and évidence furnished by the infringing party, there is 
likely to be a very poor compensation if this case should run on for 
some time. The profits are liable to be extremely small, so far as the 
complainants would be able to prove them. ,A bond for thèse profits, 
we are satisfied, would afford no reasonable remedy. The case, as 
we hâve seen, is not like that of a patent, where it makes no différ- 
ence who makes the machine, provided the patentée gets his royalty. 
It is not like a copyright case, where the right and measure of corû- 
pensation are fixed, — where the main éléments by whioh the amount 
can be determined are known beforehand. In this case the amount 
is indeterminate, and dépends altogether ou the action of the party 
who wrongfuUy infringes the rights of the complainants, — who tor- 
tiously appropriâtes complainants' property. 

In view of thèse considérations, I think the distinction between the 
cases of patents and copyrights, and this case, very broad. It is true, 
in one or two cases recently reported in the newspapers a similar 
order was made, but it was not made under similar circumstances. 
That order was made on the hearing of an application for the in- 
junction, where the défendants came in and put in their proofs, and 
made a very strong case. Take the most prominent case, Tracy v. 
Janisch. The défendant put in her proofs fully by affidavits. It ap- 
pears, according to the numerous affidavits, that défendant was a 
citizen and résident of Paris, and she allèges — and the proofs went 
far to show — that the work had been published in that city from year 
to year for some years, with the owner'sknowledge and consent, and 
that the complainant's right had been consequently lost. A number 
of affidavits were put in to sustain the proposition. It was extremely 
doubtful whether the complainant had any rights at ail. That was 
on the hearing of the application. If this was on the hearing, that 
case would hâve some application, and it would be proper to quote 
it. But there it was a case of extrême doubt whether the party was 
entitled to an injunction at ail. If not, the hardship on défendant 
was peculiar and great. Her injury would hâve been irréparable 
had she been enjoined, and the court exereised its power, under the 
great hardship of the case, because the défendant had had the work 
prepared from what she maintained was a public work in Paris ; 
had come to this country expressly to perform it; had organized her 
troupe ; and had no other pièce to perform. The failure to produce 
that pièce would be the loss of her season, and the entire destruction 
of her enterprise. Dnder thèse circumstances and proofs it was ex- 
tremely doubtful whether the injunction should be granted at ail. 

When this case comes to be heard on the answer, évidence, and 
proofs, the court may find occasion to change its order. It may be 
that there are some spécial circumstances to be developed which will 
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change the entire aspect of the case. Bat they are not yet developed, 
and on the case aa it now stands there ia a right to this injunction, or 
some other adéquate remedy, and we know no other that would be 
adéquate. A sufficient certified check having been offered before the 
order for dissolution was made, I now tbink the order dissolving the 
injunction upon the bond of défendants was made without due con- 
sidération of the inadéquate remedy afiforded, and the conséquences 
to complainant. I theretore concur in the présent order. 

With référence to the hardship that may occur in this case, it ia 
proper to observe that no gênerai appearance has yet been entered 
by the défendants, unless the appearance to respond on the bill to 
the order to show cause can be held an appearance within the mean- 
ing of the statute. Whether or not it is, I am not prepared now 
to say. It was within 20 days of the rule-day when this suit was 
commenced, and the défendants had till the rule-day of the foUowing 
month in which to appear. They had over 40 daya within which to 
appear, — the rule-day in November being the day upon which they 
would be required to appear. They could, therefore, rest on their 
oars until that time, and not appear. Having formally entered their 
appearance, they would then hâve until the rule-day of the following 
month in which to answer or demur. They were bound, however, to 
appear to the order to show cause. They did appear, and the injunc- 
tion was granted without a showing, other than on the bill, against it. 

Suppose this injunction is dissolved, and défendants do not appear 
at ail until the rule-day in November, and then take until the follow- 
ing rule-day, which they hâve the right to do, — because the law gives 
them that right, — in which to answer. They may then demur. In 
that event, the case will go upon the demurrer calendar of the next 
rule-day, and, under the press of business, it may be months before 
the demurrer can be decided or regularly reached. It might be over- 
ruled, and a plea put in, and several months more be consumed in 
disposing of that plea. Then, after at last filing an answer, there are 
three months in which the party is entitled to take testimony. Should 
this injunction be dissolved, the performance by défendants might 
run through a year or more, and everything there is worth having in 
this opéra, so far as its performance on this coast is concerned, might 
be appropriated by the défendants, and at the end there be no profits 
by reason of the expenses, manipulation, low priées, or improper 
production by the wrong-doers. 

We tbink it would be a great hardship on the complainants to 
allow tbematter to stand in that position. Thèse possibilities should 
be taken into considération in determining the right of complainants 
to hâve the order complained of vacated. On further refloction we 
are satisfied that additional time should bave been given to the com- 
plainants to produee other and sufficient sureties, or that the certi- 
fied check should bave been taken in lieu of them. Thèse are our 
more mature convictions. If I made a mistake in advising my asso- 
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ciate on an imperfect knowledge at the time of ail the faeta of the 
case, and without due considération of the conséquences of the action 
of the court, I am desirous now to correct my error. With ail the 
care I take, mistaiies will sometimes occur. So far as my responsi- 
bility as to that order goes, I am prepared to remedy it now. 

I désire, in connection with this matter, to make some other ob- 
servations. There was manifestly a misapprehension on the part of 
counsel as to the practice of this court in a justification of sureties. 
It was insisted by counsel for défendants, yesterday, that they would 
hâve waived their right to object to the sureties had they corne in 
with their afifidavits and opposed this injunction, or had they moved, 
under the leave given in the order granting the injunction, to dissolve 
it. I think they are entirely mistaken. The two motions might 
hâve been made simultaneously, and gone on together, pari passu. 

It was announced hère that they were bound under the rules of 
the court to except in five days to the sureties, or there was a waiver. 
I stated at the time that I recoUected no sueh rule. There is no 
such rule of this court. If there is, I bave been unable to find it, 
either in the equity rules prescribed by the suprême court of the 
United States, or in the rules adopted by this court. Counsel seem 
to hâve been misled by the Code of Civil Procédure. They are en- 
tirely mistaken as to the practice of this court. Where counsel bave 
not had an opportunity to be présent at the approval of a bond by 
the clerk, when it bas been ordered to be approved by him, upon a 
pétition to the court, made promptly, or affidavits showing the sure- 
ties to be insufûcient, and notice to the other side, I suppose the 
court bas full authority, without regard to other proceeding, at any 
proper stage of the case, to require an additional bond to be given, as 
a condition of the continuance of an injunction. Upon the equity 
side of the court, at least, I hâve no doubt that it is within the au- 
thority of the court in this manner to require insufScient security to 
be made ample; it is only on the law side that the practice act of 
the State in such matters prevails. Doubtless the application should 
be promptly made, and an unreasonable delay would be regarded as 
a waiver of a right to object. But the matter would rest in the sound 
discrétion of the court. 

Again, after a bond is given, the sureties may become insolvent. 
I hâve no doubt of the authority of the court, upon a pétition, stating 
the facts, and notice to the other side, to examine that matter, and 
if it is found that the sureties are insufïicient, that additional sure- 
ties may be required. There must hâve been a misapprehension by 
the parties as to the practice on the equity side of this court in that 
particular. 

HoFFMAN, J., (concurring.) I do not know whether T hâve a right 
to partake in this décision, or whether I form a part of the court. 
The circuit judge issued an order to show cause why an injunction 
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should not be granted. That order was returnable on a day fixed. 
It came up before me. Counsel were not ready. It was postponed 
by consent to a further day. On that day counsel again announced 
that they were not ready. Thereupon the injunction issued, no 
cause being shown against it, with leave to move to dissolve at any 
time. The order was on the condition that the complainants give se- 
curity. They attempted to give security. I concur in ail, and more 
than ail, that my associâtes hâve said as to the insuiEciency of the 
sureties oflfered. But the question is : Did the failure to offer that se- 
curity forfeit the right to an injunction, and forfeit the rights of com- 
plainant, which he must be presumed to hâve, under the allégations of 
the bill ? I think it did not. When he offered to remedy his préviens 
neglect by depositing a certified check or money, the court obtained ail 
it originally asked for, and the injunction should hâve gone, and been 
continued, subject always to the right of the other party to move to 
dissolve it. On this motion to review the action of the court it appears 
to me that the question whether the injunction ought to be dissolved or 
not, upon a proper application and hearing, has no relevancy. I do 
not prétend to hâve considered this matter as thoroughly as my associ- 
âtes hâve done. The bill in this case, it seemsto me, is like a bill to 
restrain a person from destroying heir-looms or publishing family let- 
ters, where, if the thing is done, the injury is irrémédiable. It is easy 
to see that an accounting for profits would not afford any indemnity. 
It is the right of an owner of a pièce of literary property to be pro- 
tected. His pride as an author must be considered. He has the 
right to choose his own licensee. His play might be played for 
months, not at a profit, but a loss. In the mean-time, not only will 
the market be spoiled for a subséquent production oy the owner of 
the opéra in this town, but the réputation of the opéra injured. It 
appears to me it is a case for an injunction. But that is not the 
point on which I base my concurrence in the ruling of the court. 
I think that, on a review of the order dissolving the injunction, the 
question is, not whether the injunction should originally hâve gone, 
or should now be continued, but whether, under the circumstances, 
it ought to hâve been dissolved. 

There is no absolute forfeiture of the right to an injunction because 
complainants hâve failed, under the circumstances, to comply with 
the order of the court requiring them to give security. If the oppo- 
site side are advised that the injunction ought to be dissolved, let 
them move to dissolve on notice to complainants. 
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Sbeley V. Eeed.* 

{Circuit Court, B. Oregon. November 2, 1885.) 

1. Smr TO Rebcind Contbact on the Ground oi- Fkattd. 

A court of equity will decree a rescission of a contract obtained by the 
fraudulent représentations or conduct of one of the parties thereto, on the 
complaint of the other, when it satisfactorily appears that the party seeking 
the rescission has been misled in regard to a material matter by such repré- 
sentation or conduct, to his injury or préjudice. 

3. SAME— MiSTAKB. 

But when the f acts are known to both parties, and each acts on his own 
judgment, the court will not rescind the contract because it may or éées turn 
out that they, or either of them, were mistaken as to the légal eflect of the f acts, ; 
or the rights or obligations of the parties thereunder; and particularly when 
such mistake can in no way injuriously affect the right of the partjr complain- 
ing under the contract, or prevent him from obtaimng and receiving ail the 
beneflt contemplated by it, and to which he is entitled under it. 

Suit to Eescind Contract. 

Thomas N. Strong, for plaintiff. 

George H, Williams and George H. Durham, for défendant. 

Deady, J. This suit is brought bythe plaintiËf, a citizen of Ohio, 
against the défendant, a citizen of Oregon, to hâve a contract entered 
into by the parties on March 27, 1884, canceled, and a certain 
promissory note and certificate of stock then delivered by Seeley to 
Eeed in pursuance thereof, returned to him. The bill was filed July 
29, 1884. The case was heard and submitted on the bill, answer, and 
replication, and the testimony taken by the plaintiff. The exécution 
of the contract in question is admitted. At the date of it the parties 
were in New York, and the plaintiff was a stockholder in the Oregon 
Iron & Steel Company, a corporation formed under thelaws of Oregon, 
of which the défendant was then the président. It begins with a ré- 
cital that Eeed is willing "to advance or loan" said company, in- 
cluding the amount theretofore "loaned or advanced" to it, the sum 
of $1.50,000; that Seeley "is willing and desires to obtain an interest 
of $50,000" in said loan, and to that end has given his note for that 
sum to Eeed, payable in two years thereafter, with interest at 7 
per centum per annum, and "delivered, as collatéral security for 
said note and the interest tbereon, 361 shares of the capital stock, 
full paid," of said company; in considération whereof Eeed agrées, 
on the payment of said note, to redeliver to Seeley said shares of 
stock, "together with one-tbird of such bonds, stocks, notes, or other 
securities" as he may obtain from said company, "in considération 
of his said advance of $150,000;" and Seeley authorizes Eeed inde- 
fault of payment of said note "to sell or dispose" of said 361 shares! 
of stock, and the said one-third of the securities received from said 
company, subject, however, to the stipulation that if the proceeds of 
such sale or disposition are not suffîcient to pay said note at the ma- 

'See note at end of case. 
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turity thereof, Seeley shall not be further liable thereon, but the same 
shall be delivered to him; and in considération of the premisea 
Seeley also agrées, if requested by said company, to act as its gênerai 
manager for the period of two years, at a salary not exceeding |3,000 
par annum. 

The bill allèges that on August 22, 1883, the capital stock of the 
company was reduced from $3,000,000 to $1,500,000, and the num- 
ber of shares thereof reduced correspondingly, but Seeley's certiflcate 
No. 10, for 722 shares, was not surrendered and reduced to 361 
shares, of which it is, and in making said contract was considered, 
the équivalent; that at the date of the contract the company was 
financially embarrassed, and the same was executed solely for the 
purposeof aiding itinraising funds; that Seeley had not beenin Or- 
egon for a long time, and got "almost ail" his information concern- 
ing the condition of the company from Eeed, who "falsely and fraud- 
ulently represented" to him that he had advanced over $100,000 to 
the company, when in fact he was then, and still is, largely indebted 
thereto; that said certiflcate was delivered to Eeed in trust until he 
should make the loan to the company and obtain the securities there- 
for, when it was to be held as collatéral security for the payment of 
the note, which latter was delivered without any considération except 
the contract; that shortly after Seeley arrived in Oregon, on and 
after July 10, 1884, he first examined the records of the company and 
discovered that Eeed and his associâtes, "frandulently contriving" 
"to wreck" said company, had "fraudulently and illegally appropri- 
ated and converted to their own use over $400,000 in money and 
propertiea of its assets;" whereupon he commenced a suit in this 
court against Eeed and others, comprising the lirm of Smith Bros. & 
Watson, and W. S. Ladd and others, comprising the firm of Ladd & 
Tilton, and E. W. Crichton, G. E. Donahue, and H. A. Elliott, to 
compel the return to the company of said assets, which suit, the bill 
therein being held multifarious, was on November 12th dismissed, when 
he commenced two suits in this court for the same matters, the one 
against a portion of said parties and the other against them ail, 
which suits are still pending, and Seoley's right to maintain them dé- 
pends on his being a stockholder of said company; that on July — , 
1884, and divers days thereafter, Seeley demanded of Eeed to return 
said certiflcate and note or perform his agreement and advance $150,- 
000 to the company, the former of which he refused and still refuses to 
do, and the latter of which he is now unable to do, and "is fraudulently 
attempting to make said company insoivent and financially embar- 
rassed and unable to pay its debts;" that said 361 shares of stock 
bave not been transferred on the books of the company, and the légal 
title thereto is still in Seeley, but that on July 16, 1884, and since, 
Eeed, to prevent Seeley from maintaining said suits, and to enable 
him the better to carry out his scheme of wrecking said company, did 
fin up said blank transfer and power, and attempt to hâve said shares 
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of stock transferred to himself, and unless restrained will yet do so, 
for he and his associâtes hâve the control of said company, to the 
"irréparable injury" of the plaintiff and said company, and "to the 
manifest and irréparable subversion of justice in the premises." 

The défendant, by his answer, dénies positively and specifieally 
every charge in the bill of false, fraudulent, or illégal pnrpose, repré- 
sentation, or conduct, or that he is or ever was indebted to the com- 
pany, and allèges that at and prior to the date of said contract 
Seeley and himself were in New York conferring together concern- 
ing the financial troubles of the company with a view to its relief, at 
which time the latter knew that the défendant had advanced in the 
neighborhood of $100,000 to the company and was fuUy advised of 
the proceedings of the directors ; that Seeley then knew the financial 
condition of the company otherwise than from tbe défendant, and was 
in close relationship and correspondence with E. W. Crichton, the 
secretary and one of the directors of the company; that Seeley then 
and there proposed that if the défendant would buy of him 62J of 
the reduced shares of the company's stock at its par value, $6,250, 
and would enter into said contract and take his non-negotiable note 
and Said 361 shares of stock as collatéral security for its payment, 
he would come out to Oregon and attend to the business of said 
company and relieve the défendant from further anxiety about the 
same ; that Seeley, who was much better acquainted with said busi- 
ness than the défendant, represented to him that if this arrangement 
was made he could put the business of the company on a satisfactory 
footing, whereupon the défendant accepted the same and signed said 
agreement and at this same time, and as a part of the same transac- 
tion, and to aceommodate Seelôy, he purchased from him said 62|^ 
shares of stock, and then and there paid for them, by cash, $4,090, and 
by the surrender of Seeley 's note of May 21, 1883, for $2,000, with 
interest from date at 8 per centum, making in ail $6,250; thatthere- 
upon Seeley delivered to défendant certificate No. 22 for 125 shares 
of stock, with an indorsement thereon dated March 27, 1884, signed 
by him, and to the effect that it was to be surrendered and a new 
certificate issue in its place for half the amount, together with a power 
of attorney for the transfer of the same, and on April 8, 1884, deliv- 
ered to the défendant certificate No. 10 for 722 shares of the com- 
pany's stock, mentioned as 361 shares of said stock in said contract, 
with a like power of attorney and indorsement thereon ; that défend- 
ant did not want said 62^ shares of stock, nor were they worth the 
priée paid for them, and the chief inducement for their purchase was 
to get Seeley to come out to Oregon and take charge of the company's 
business, for which reason, at the latter's urgent request, he also, on 
April lOth, advanced him $ 500 todefray his expenses to Oregon; that 
soon after, Seeley came to Oregon, arriving in Portland on April 17th, 
for the purpose, as défendant understood, of carrying out said contract, 
but instead of so doing, returned to New York about June lOth, and 
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proposed to the défendant that he should acquire the property of the 
Company and convey one-fourth thereof to himself, one-sixth to Crich- 
ton, and one-twelfth to Donahue, with the management of the whole, 
for which Seeley was to give his note for $150,000, payable in 30 
years, with interest at 6 per centum per annum, and said Crichton 
and Donahue were to give similar notes for $100,000 and $50,000 
respectively, to be secured by a mortgage on the property, and that 
this proposition was accompanied with a threat that unless it was ac- 
cepted, Seeley would sue the défendant, exhibiting at the same time 
an opinion prepared by his counsel, in which it was said; "In the 
hands of a skillful lawyer their mistakes, [referring to the directors of 
the company,] however innocent they might hâve been, would appear 
very suspicions, and the wreck of this fine property appear a pre- 
meditated affair, " — which proposition the défendant declined, and in- 
sisted on the arrangement of March 27, 1884; that about June 16th 
the défendant, in pursuance of said contract, advanced the company 
$30,000; that défendant arrived in Portland about June 30th, and 
on July 7th proposed to the company to make it an advanee sufficient, 
with that already advanced, to make the sum of $150,000, which 
proposition, by the votes of Crichton and Donahue, who were then 
in the board of directors, was laid on the table, but was repeated on 
September 23d, and laid on the table until October 21st, when 
it was duly accepted, and thereafter, on October 23d, the défendant, 
in pursuance thereof, advanced and loaned to the company $20,847.91, 
which, with his former loans and advances, made the sum of $150,- 
000; and that the blank assignment and power given to the défend- 
ant by Seeley, with the certificate No. 10, was filled up by the former 
in the due course of business before the commencement of the suit 
by Seeley against Eeed and others, and according to the understand- 
ing with Seeley at the date of the contract; but the secretary of the 
company, Crichton, acting in collusion with Seeley, illegally refused 
to make the transfer to the défendant on the books of the company. 
, The défendant, also, in his answer, offers to rescind the contract 
and return the note and both the stock certificates if Seeley will re- 
turn him the money paid on No. 22, — $6,250, — which he avers was 
a part of the considération of the contract. 

The testimony taken by the plaintiff was quite voluminous and cov- 
ers a wide range. By far the greater portion of it relates to matters 
mooted in the other suits of his pending in this court, and hâve little 
or no application or weight in this. 

The answer of the défendant is under oath, and so far as it is re- 
sponsive to the bill it is taken as true until the contrary is clearly es- 
tablished by the testimony of at least two witnesses, or one witness 
and clear, corroborating circumstances. Hough v. Rickardson, 3 
Story, 692; Story, Eq. PI. § 875a; Tobey v. Leonards, 2 Wall. 4-23. 

The only ground on which the court can give the relief prayed for 
in this bill is that, by the fraudulent représentation or conduct of the 
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défendant in or about a matter material to the subject of this con- 
tract, the plaintiff was misled to his injury. Story, Eq. Jur. §§ 201, 
202, 695; 2 Pom. Eq. Jur. § 910; Hmghv. Eichardson, 3 Story, 690; 
Smith V. Richards, 13 Pet. 36, 

The allégations of fraud are vague and indefinite, They may be 
condensed into two statements. One, that the défendant, at the time 
of making the contract, told the plaintiff that the company owed him 
about $100,000, whenin fact he was indebted to it. The other, that 
sometime before that date the défendant and his associâtes, without 
saying who they are, had fraudulently appropriated to their own use 
$400,000 of the assets of the company. The only évidence in sup- 
port of the first allégation is the testimony of the plaintiff, which is 
contradicted by the answer of the défendant. 

Looking into the évidence to see on what this question of indebt- 
edness turns, I find that the company was organized in April, 1882, 
with 18,000 shares of stock of the par value of $100 each, which was 
subscribed by W. S. Ladd, W. M. Ladd, and E. W. Oriohton, the lat- 
ter taking 17,700, and the others 150 shares each; that in the fall of 
1882 the company purchased the property of the Oswego Iron-works, 
valued at $600,000, for 12,000 shares of its stock, valued at 50 cents 
on the dollar, and issued the same to S. G. Eeed, H. Villard, and D. 
0. Mills, 3,000 shares each, and to W. S. Ladd, L. B. Seeley, G. P. 
Donahue, and E. W. Crichton 750 shares each ; that soon after the 
remaining 6,000 shares were issued to Crichton as paid-up stock, to 
be disposed of as such at 50 cents on the dollar, for the purpose of 
purchasing machinery for the company, which stock Crichton soon 
after surrendered, and the same was reissued to the défendant for that 
same purpose, and that he disposed of one-half of said shares for the 
Bum of $150,000, for which he accounted to the company, but being 
unable to dispose of the remainder, he returned them to the company, 
when the directors, at a meeting held on September 24, 1883, ac- 
cepted the same, and returned his receipt therefor, and at the same 
time, in pursuance of a vote of the stockholders, at a meeting thereof 
held on the same day, the directors reduced the stock of the company 
one-half, and ordered the unsold shares returned by the défendant 
canceled ; and that the défendant, prior to the making of said con- 
tract, had in fact advanced to the company near about $100,000. 

It also appears from the testimony of the plaintiff, as well as other- 
wise, that ail thèse matters were known to him at and before the 
making of the contract, and that he and the défendant acted on the 
assumption that such were the facts, without either relying on the 
other for his information; but afterwards, and before commencing 
this suit, the plaintiff, on the advicé of counsel probably, came to the 
conclusion that the légal effect of the facts was and is that the de- 
fendant was a subseriber for said 6,000 shares of stock, and not the 
mère agent of the company for its disposai, and therefore was still 
indebted thereon tothe company in the sum of $150,000, from whîeh 
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the directors had no power or right to release him, and that, deduct- 
ing his advance from this sam, he remained and was indebted to the 
Company in the sum of $60,000. 

New, admitting that the plaintiff's présent view of the defendant's 
liability in regard to this stock is the correct one, there is no ground 
for saying that tbe plaintiff was misled in this matter by the défend- 
ant. The plaintiflf knew as well as the défendant that the directors 
had accepted the return by the latter of the 3,000 shares of this stock, 
and the facts relating to it, and could and did judge for himself as to 
the effect thereof. At least the défendant does not appear to hâve 
been either his informer or adviser in the premises, while he does 
appear to hâve been in close correspondance with his friend E. W. 
Crichton, who bas been a director and superintendent of the Com- 
pany since its formation, and the secretary thereof since December 
1, 1883. But, admitting that the défendant was indebted to the Com- 
pany in the sum of $50,000, instead of the company being indebted 
to him in the sum of $100,000, and that the plaintiff was ignorant of 
that fact, the knowledge of it would not hâve prevented him from en- 
tering into this contract, but, on the contrary, would hâve been an 
additional inducement to do so. In this matter the défendant ap- 
pears to hâve sought and obtained an opportunity to take an interest 
with the défendant in a loan to the company, not simply for the good 
of the latter, so far as appears, but his own good as well. The state 
of the account between the company and the défendant was a matter 
of no importance in the premises to the plaintiff, exeept as it indi- 
cated the solvenoy or not of the former and its ability to repay the 
loan with interest. So that, the défendant being abundantly able to 
pay this supposed indebtedness to the company, the fact of its exist- 
ence, instead of operating as a fraud on the plaintiff as a party to 
to this contract, was an advantage to him, both as a créditer and a 
stoekholder, to the extent that it inoreased the company's assets. 

As to the other charge, the material facts appear to be that in the 
spring of 1883 negotiations were opened between the company and 
the firm of Smith Bros. & Watson, of this city, for the purchase of 
their foundry property,' that resulted in a proposition by the latter to 
sell the same, at a valuation,of $225,000, for 4,500 shares of the com- 
pany's stock, valued at 50 cents on the dollar, and at a stockbolders' 
meeting held on March 20, 1883, it was voted to authorize the di- 
rectors to make the purchase, and upon the receipt of proper deeds and 
bills of sale of said property, to issue to Smith Bros. & Watson 4,500 
shares of paid-up stock of the company; but the directors took no 
action in the premises, nor did the former ever make any conveyance 
or transfer of their property to the company. Subsequently they pro- 
posed to withdraw their proposition of sale, and at a meeting of the 
directors held on September 24, 1883, their request was unanimously 
complied with. In the mean time, between the making of the propo- 
sition and the withdrawal of the same, the two concerna maintained 
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intimate business relations, but were carried on separately and with- 
out any consolidation. In this time Smith Bros. & Watson pat up 
the large iron transfer or ferry boat for the Northern Pacific, to be 
used on the Columbia river, at Kalattia, by which it is said they cleared 
$100,000, and did workfor the coœpany for which they were allowed 
and paid on settlement $40,000. 

The charge that the défendant and his "associâtes," meaning, I 
suppose, his co-directors, W. M. Ladd, E. W. Crichton, 0. E. Donahue, 
and F. C. Smith, the persons constituting the board when Smith Bros. 
& Watson were allowed to withdraw, appropriated $400,000 of the 
assets of the company to their own use, is based on thèse facts. In 
other words, it is boldly assumed that the company not only lost the 
value of the foundry property, the alleged profits of the transfer-boat 
construction, and the money paid for work done for it, in ail $365,000, 
by the illégal action of the défendant and his co-directors on Septem» 
ber 24th, but that those parties thereby wrongfully appropriated the 
same to their own use. To begin with, the company could not hâve 
lost anything bynot getting the foundry property, unless it wasworth 
more than it was to give for it, which does not appear, and that it 
could possibly hâve lost $225,000 thereby, or any considérable portion 
of that sum, is, under the circumstances, simply absurd. 

There is no proof of the profits made on the construction of the 
ferry-boat, but it is highly probable that there were profits, and it may 
be admitted for the purpose of this question that they reached the 
figure stated, $100,000, The $40,000 paid for work done could not 
hâve been lost to the company unless the transaction was fraud- 
ulent or fictitious, which does not appear, but rather the contrary^ 
But, admitting that there is no ground for the gênerai allégation that 
the défendant and his associâtes converted thèse sums to their own 
use, it is alleged that the défendant wasat the date of the transaction 
complained of a secret partner in the firm of Smith Bros. & Watson, 
and that whatever the company lost by it he, as a member of that 
firm, got a share of. Granting for the time being that the défendant 
was a member of this firm, it does not foUow that he was a gainer by 
any transaction between it and the company, even if the latter was 
the loser thereby. Taking the plaintiff's contention for true, the de- 
fendant was one of five persons constituting the firm of Smith Bros. 
& Watson, while it appears from the évidence that he was and is the 
owner of one-fifth of the stock of the company, and was therefore lia- 
ble to lose on the one hand as much as he could gain on the other. 
And as to the question of whetherthe défendant and his co-directors 
acted wrongfully or even improvidently in consenting to the with- 
drawal of Smith Bros. & Watsou's proposition, it must be remembered 
that it was done under the advice of eminent counsel, upon the very 
plausible ground, to say the least of it, that they could not be held 
thereto; the same not having been accepted by the directors, and the 
stopkholders having no power under the corporation aet to transact 
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any such business. But, however this may be, it is a sufEcient an- 
swer to this charge, and to any claim the plaintifif may make on the 
facts involved in it, that he knew ail about thèse matters at and be- 
fore he executed the contract, and was in no way misinformed or mis- 
led by the défendant concerning them. With full knowledge of the 
facts, he then appears to hâve regarded the transaction as légal and 
honest, and if he bas since come to a différent conclusion, or been ad- 
vised that the company bas a valid claim against the défendant and 
hia "associâtes" for $400,000 on this account, what possible cause is 
that for canceling a contract for an interest in a loan to the Com- 
pany? 

When the plaintiff executed this contract he must hâve supposed 
the company was more or less financially embarrassed, and yet he was 
not only willing but desirous of taking a considérable interest in a large 
loan to it; but now that he finds it bas a valid claim, of which he was 
then ignorant, against solvent parties for $400,000, a sum greatly be- 
yond the company's indebtedness, he wishes to be released from his 
engagement upon the plea that this claim arises out of the previous 
misconduct of the défendant and his associâtes, which made this loan 
necessary. 

Neither is the plaintiff entitled to bave this contract rescinded by 
reason of anything that bas bappened or been omitted since it was 
executed. The défendant did not undertake absolutely to make this 
loan to the company or to do so within any spécifie time; and, in 
any event, the consent of the company must first be obtained, and the 
$100,000 already advanced was to be considered a part of it. Doubt- 
less he was bound to make the loan in a reasonable time, the circum- 
stances considered, or return the plaintiff his note and certificate of 
stock. But the loan has been made in pursuance of the contract, and 
as soon thereafter as the company would accept it, and give the plain- 
tiff the proper acknowledgment thereof and obligation to repay it. 
And now whether as a resuit of this transaction the plaintiff is or may 
become a non-stockholder in the company, and therefore unable to 
maintain any suit for relief against thèse transactions, if wrongful 
and injurions to the stockholders, is altogether immaterial, so far as 
this case is concerned. An otherwise valid contract cannot be can- 
celed on any such irrelevant gi-ound or appréhension as this. If the 
plaintiff, by pledging his stock to the défendant as collatéral security, 
with a blank assignment and power of tansfer, has deprived himself 
of the right and privilège of a stockholder in the company during the 
existence of the pledge, he must submit to such deprivation until he is 
ready to redeem the same by the payment of his note. 

On the argument it was maintained on behalf of the défendant that 
the sale and purchase of the 62|- shares of stock was a material part 
of the transaction resulting in the contract of March 27th, and there- 
fore no decree of cancellation ought to be made under any circum- 
atances, unless the plaintiff is required to return the $6,250 received 
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for this stock, on which terms the défendant, waiving ail other objec- 
tions, offers to consent to a rescission of the contraet. 

The évidence tends strongly to show that the transfer of this stock 
was a part of the transaction, and a substantial élément in the con- 
sidérations which induced or caused the parties to enter into the con- 
traet of March 27th. Seeley, who seems to hâve been -without prés- 
ent means and in debt to Eeed, appears to bave made bis coming to 
Oregon and taking charge of tbe company's business, as the latter 
desired, conditional on the purchase of this stock, while Eeed appears 
to bave made bis consent to advance money to tbe company condi- 
tional on Seeley's taking charge ofits business; and so it would seem 
that the tbree tbings — tbe purchase, management, and loan — were 
dépendent parts of one whole. But, as in my view of the matter, tbe 
plaintifï is not entitled to the relief sougbt irrespective of this ques- 
tion, I do not further consider it; and if tbe parties wish to rescind 
on sucb terms, tbey can do so without tbe aid of the court. 

There is no equity in tbe bill, and it must be dismissed; and it is 
so ordered. 

NOTE. 

FVaudulent Représentations. 

Where fraud has been oommitted, and by it plaintiflf has been înjured, eqnîty will re- 
lieve against it, Singer Manufg Co. v. Yarger, 12 Fed. Eep. 487; Elfelt v. Hart, 1 Fed. 
Kep. 264 ; Taylor v. Saurniau, 1 Atl. Kep. 44 ; otherwise, however, if no damage ia SU3- 
tained. Dunn v. Eemington, 2 N. W. Kep. 230. 

Misrepresentationa are fraudulent, Lyuoh v. Mercantile Trust Co., 18 Fed. Eep. 486; 
Buckner v. Street, 15 Fed. Rep. 365 ; Chandler v. Cliilds, 3 N. W. Kep. 297 ; Cavender v. 
Koberson, 7 Pao. Kep. 152; even when believed to be true by party niakiug tliem, 
Lynch v. Mercantile Trust Co., 18 Fed. Rep. 486 ; Seeberger v. Hobert, 8 N. W. Rep. 
482; and the vendor cannot purge liiiuself of fraud by oti'ering to rescind. Lynch v. 
Mercantile Trust Co., 18 Fed. Kep. 486. 

Fraudulent représentations must be material, Hall v. Johnson, 2 N. W. Rep. 65; and 
must hâve been relied on. Lynch v. Mercantile Trust Co., 18 Fed. Kep. 486 ; Seeberger 
V. Hobert, 8 N. W. Eep. 482. But thepurchaser need not suppose every statement made 
to him literally true in order to entitle him to relief. Heineman v. Steiger, 19 N. W. 
Eep. 965. 

Where the vendor honestly expresses an incorrect opinion as to the amount, quality, 
and value of the goods he disposes of in a sale of his business, and good-will tliereof, 
and tbe purchaser sees or knows the property, or has an opportunity to know it, no ac- 
tion for false représentations will lie. CoUins V. Jackson, 19 K. W. Rep. 947. And mère 
"dealing talk " in the sale of goods, unless acoompanied by some artifice to deceive the 
purchaseror throwhimotf his guard, orsomecoiicealment of intrinsicdefectsnoteasily 
deteoted by ordinary care and diligence, does not amount to misrepresentation, Rey- 
nolds V. Pahner, 21 Fed. Rep. 433 ; unless there be false statements in some nianner af- 
fectiug the character, quality, value, or title of the articles sold. Bank of Barnesville 
V. Yocum, 9 N. W. Eep. 84. But a statement recklessly made without knowledge of 
its truth is a fiilse statement kno wingly made within the settled rule. Cooper v. Schles- 
inger, 4 Sup. Ct. Kep. 360. 

Wliether or not omission to communicate known facts will amount to fraudulent 
représentation dépends upon the circunistances of the particular case, and the relations 
of the parties. Britton v. Brewster, 2 Fed. Rep. 160. Where a vendor conceala a ma- 
terial fact, which is substantially the considération of the contraet, and which is pecul- 
iarly within his knowledge, it is fraudulent misrepresentation. Dowling v. Lawrence, 
16 N. W. Kep. 552. 

Fraud is a good défense to an action on a contraet, but it ia not sniHcient to plead 
fraud in gênerai term. The spécifie statements and acts relied upon as constituting 
the fraud must be sets eut. Mills v. Collins, 25 N. W. Rep. 109. 8ee VanWeel v. Wins- 
ton, 6 Sup. Ct. Rep. 22. 

Evidence of fraudulent représentations must be elear and convincing. Wickham v. 
Morehouse, 16 Fed. Rep. 324. Where a man sells a business, and the contraet of sa'e 
contained a clause including ail right to business doue by certain agents, évidence thtX 
v.25F,no.7— 24 
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the seller was willing to engage in the sarae business with aucli agents ia not proof of 
fraud in making the contract. Taylor v. Saurman, 1 Atl. Rep. 44. Equity will not 
présume the ratification of fraudulent contract. Northern Pac. E. Co. v. Kindred, 14 
Fed. Rep. 77. 
St. Pavi, Minri. Jas. M. Kbbs. 



Shellet and another v. Pubdt and others.' 
{Ovreuit Oowrt, E. JD. Missouri. OctoberSl, 1885.; 

MOKTGAGB 01" PrOPERTT HbLD IN TkUST— BsTOPPEIi. 

A. died, leaving seven children. la his will he natned hîs wife, B., and two 
of his Bons, G. and D., as his executors, ànd direc.ted them to convert his es- 
tate into cash and invest the proceeds in real property, with a life interest in 
B. and remainder to A.'8 heirs. The investment was made, but the executors 
took the title jn their individual names without any déclaration of the trust, 
and C. and D. then conveyed their interest in the estate by a quitclaim deed to 
B., who thereafter mortgaged the property to X. to secure the payment of 
promissory notes. None oi the other heirs asaented to the morteage, and X. 
took with notice of their interests. Held, that after B.'s death C. and D. 
were estopped from claiming any interest in the mortgaged property in a suit 
brought to foreclose the mortgage, but that the mortgage had not attected the 
interests of the other heirs. 

In Equity. Foreclosure suit. Bill of review and cross-bill. 

Most of the material facts are stated in the opinion of the court. 
Aaron Purdy left seven children. Haley Parkins is a married daughter. 
Martha J. Chapman ia a deceased married daughter, and Maud Chap- 
man ia her only child and heir. The bill of foreclosure was brought 
to forecloae a deed of trust exeeuted by Nancy Purdy, and conveying 
the real estate purchased by her and her husband's other executors 
to James Hagermann, as trustée, to secure the payment of certain 
promissory notes exeeuted and delivered by her and "William Purdy 
to W. F. Bhelley, trustée. The heirs in their answer and cross-bill 
state that said notes were given for an antécédent debt ot William 
Purdy's, and that Nancy Purdy was an accomodation maker; that 
the conveyance from John J. and William M. Purdy to their mother 
was by a quitclaim deed and without considération; and that the com- 
plainants knew when said deed of trust was exeeuted and delivered 
that the real estate conveyed was held in trust by Nancy Purdy. 
The prayer of the cross-bill ia that the complainanta in the original 
bill be divested of ail title in and to the mortgaged pre mises, and that 
the same be vested in the heirs of Aaron Purdy. The words used in 
the granting clause of the deed from John J. and William M. to Nancy 
Purdy are "démise, release, and forever quitclaim." The considéra- 
tion recited is $500. 

Higennan, McCrary é Hagerman, for complainanta. 

Dryden dk Dryden, for respondents and complainanta in the crosB- 
bill. 

» Eeported by Benj. F. Rex, Esq., of the St. Louis bar. 



SHELLEY V. PUEDY. 371 

Teeat, J. a decree of foreclosure was heretofore entered against 
Nancy Purdy, but before the sanje was executed she died. A bill of 
revivor is now pendiag against her heira and légal représentatives. 
It appears that Aaron Purdy died in 1857, leaving as his exeeutors 
the said Nancy and Mb two sons William M. and John J., with au- 
thority to convert his estate into cash and invest the same as by his 
will provided into realty, with a life interest in her and remainder 
to the heirs. That investment was had. The exeeutors took the prop- 
erty in their individual names without any déclaration of the trust 
charged. The date of that deed was October 1, 1861. On July 2, 
1868, the said William M. and John J. Purdy released to Nancy Purdy 
ail their interest in said property. Hère was an undisclosed trust 
whereby innocent parties dealing with said property might be mis- 
led. So far as William M. and John J. Purdy are concerned, they, 
and those claiming under them, are estopped as to what may bave 
subsequently occurred in the transfer of said property by said Nancy 
Purdy to innocent parties for value. If forms of conveyance were 
had which technicaliy might eut o£E beneficiaries, they are not bound 
thereby unless they had notice thereof, and hâve not within a reason- 
able time made inown their demands, or bave assented to a subsé- 
quent conveyance of the property to an innocent party, or, by their 
conduct, induced said innocent party to believe that the absolute title 
was in the party holding the same in fee. 

It appears that there were seven heirs of Aaron Purdy. As already 
stated, the rights of W^illiam M. and John J. eannot be asserted by 
them under the bill of revivor herein. As to the other heirs, a dif- 
férent question is presented. It is stated that inthenegotiations by 
William M. Purdy, for which the deed of trust was given, he requested 
the sum of $500 in cash, in addition to the advanee of goods and his 
antécédent debt, in order that he might buy out the interest of Haley 
Parkins, his sister, with said cash. This is an important fact con- 
nected with the disputed question as to the knowledge of the benefi- 
ciaries in the deed of trust that Nancy Purdy did not bave an abso- 
lute interest in the property. Hence the court must find, in the light 
of ail the testimony, that the plaintiffs had ample notice of the out- 
standing interests in equity of ail the heirs of Aaron Purdy who had 
not released their interest or become estopped against asserting the 
same. 

1. It is asserted that James E. Purdy knew of the exécution of the 
deed of trust at the time the same was made. He was then of âge. 
The testimony shows that there was presented to hiœ a paper for the 
relinquishment of his interest, and consent to the exécution of said 
deed, which he refused. This f urther confirms the fact that it was 
known that the relinquishment of the heirs was necessary to carry a 
complète title. Therefore the title of James E. Purdy did not pass. 

2. It is stated that of the sum advanced by the creditors of Will- 
iam M. Purdy he represented that $500 should be for the purpose 
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of buying out Haley Parkins' interest in tBe estate. It does not ap- 
pear that auy such or other sum was paid to her, nor did she exécute 
a relinquishment of her interest, and thêrefore her title did not pass. 
But the fact that such a sum was necessary to be advanced shows 
that the creditors knew that there was an outstanding interest. 

3. As to Martha J. Chapman's interest. There is nothing in the 
évidence to indieate that either she, or those representing her, knew 
of the said deed of trust, or had any connection therewith,nor whether 
they, or either of them, were suijuris, and if so, during what period. 

4. The same appears to be true with respect to Elizabeth Hicks. 

5. The sameis true as to George Purdy. 

It is thêrefore ordered, adjudged, and decreed that said plaintiffs 
hâve leave to proceed to sell under the deeree of foreclosure hereto- 
fore ordered the undivided two-sevenths of the title to said property 
described, to-wit, the interests of William M. Purdy and John J. 
Purdy, heirs of Aaron Purdy. And it is further ordered that the other 
five-sevenths be vested in said Haley Parkins, James E. Purdy, Maud 
Chapman, George Purdy, and Elizabeth Hicks, each respectively an 
undivided one-seventh interest in the said property. 



WlTHNELL V. COURTLAND WaGON Co. 
{Circuit Gourt, B. Nêbraska. November 9, 1885.) 

1. JuDGMBNT— Lien— Equitable Title. 

Where the mère légal title to land is in the Judgment debtor, while the équi- 
table ownership is in another, the lien of the judgment does not attach to 
the real ownership of the property under the Nebraaka statute. 

2. Execution Sale— Eecord Title— Riqht of Pubchasbb^Equitable Inter- 

est. 

Where a judgment plalntiff levies an exécution upon land, and he or any 
one else purchases it at the exécution sale, and pays his money, without any 
notice of the équitable interest of another, relying on the condition of the 
title as shown by the records at the time of the levy and sale, he acquires an 
interest in the land, and the statute of Nebraska awards the paramount right 
to the land to him who flrst puts his deed on record or files it in the proper office 
for that purpose, when the prior équitable interest dépends upon an unre- 
corded deed. 

In Chancery. 

Miller, Justice. This case was argued before me at the May term 
of the court, 1885, and taken under advisement. I am entirely sat- 
isfied that, at the time the judgment of the défendant corporation was 
rendered against Sibbitts, he was not the real owner of the property, 
and that plalntiff was; though the title apparent on the record in the 
office of the recorder of deeds was probably in Sibbitts. But I am 
of opinion that, under the décisions of the suprême court of Nebraska, 
and ol the courts of a majority of the states, a judgment only becomes 
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a lien, when rendered, on such interest in the land as the défendant 
then bas in it, and that if the mère légal title is in the judgment 
debtor while the équitable ownership is in another, the lien does not 
attaeh to the real ownership of the property. If, however, the judg- 
ment plaintiff levies an exécution upon the land, and he or any one 
else purchases it af the exécution sale and pays bis money without 
any notice of the équitable interest, relying on the condition of the 
title as sbown by the record in the office at the time of the levy and 
sale, he then, as an innocent purchaser, acquires an interest in the 
land. The statutes of Nebraska, in this state of case, award the par- 
amount right to the land to him ^ho first puts bis deed on record, or 
files it in the proper office for that purpose, where the prior équitable 
interest dépends upon an unrecorded deed as in this case. While 
this is not the usual rule, it isthe law by express statuts in Nebraska, 
as it bas been construed by the suprême court of that state. Comp. 
St. Neb. p. 590, § 477, p. 389, § 16 ; Mansfield v. Gregory, 8 Neb. 434 ; 
S. G. 1 N. W. Eep. 382; Harral v. Gray, 10 Neb. 189; S. G. 4 N. 
W. Eep. 1040; Bowen v. Billings, 13 Neb. 439 ; S. G. 14 N. W. Eep. 
152. 

As plaintiff Withnell, at the date of the levy of defendant's exécu- 
tion, and before the day appointed for the sale of the land, had both 
the légal title and the superior equity, and had bis deed duly recorded, 
there seems to be no doubt of his right to relief. A decree will there- 
fore be entered making the preliminary injunction perpétuai, and 
quieting plaintiff's title against the claim of défendant under his judg- 
ment against Sibbitts. 



Johnson v. Wilcox & Gibbs SewiNg-Machine Co. 

{OireuU Court, 8. D. New Tork. November 6, 1885.) 

Pleading — Motion to Make Mokb Dbpikitiii bt Setting Ottt Wkittbn Agkee- 

MENT — DEFECT of PARTIES. 

Â motion to compel a plaintiff to make his complaint, which is on its face 
sufflcient, more deflnite and certain by settinç out at length a written agree- 
ment referred to tlierein, will not be granted for the purpose of enabling the 
défendant to demur to the complaint on the ground that there la a defect of 
parties. 

At Law. 

Stephen A. Walker, for the motion. 

Stanley, Clarhe é Smith, opposed. 

CoxE, J. This is a motion to make the complaint more definite 
and certain. The action is to reeover damages for the infringement 
of a patent. The complaint allèges, in substance, that the plaintiff 
was the inventor of an improvement in sewing-machines ; that upon 
his request the patent was issued to himself and one Emory ; that thia 
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request was in fulfillment of acontraot previously made, by tlie terms 
of which the plaint.ff agreed to assign to Emory and himself, jointly, 
the letters patent about to be issued, in considération of certain sums 
of money advanced by Emory to faoilitate the common enterprise; 
that subsequently the plaintiff, in his own right, and solely for his own 
interest, applied for an extension of the patent, which extension was 
granted for aterm of sevenyears from June22, 1872; that the plain- 
tiff thereupon became the sole and exclusive owner of said extended 
term, and is therefore entitled to maintain an action for the infringe- 
ments of the défendant, which are alleged to hâve occurred between 
June 22, 1872, and July 13, 1874. 

That the complaint states a good cause of action is not denied; but 
it is urged that if the plaintiff is now oompelled to set ont ira hœc verba 
the agreements between hirnself and Emory, it will appear that he 
cannot maintain the action alone, and the complaint will be held bad 
on demurrer. The purpose of the motion is frankly admitted in the 
défendant'» brief, as foUows : 

"The only object of the présent motion is to hâve record évidence, which 
is really in the possession of both parties, which would be clear and explicit, 
set forth in due form, and not by any language which is capable of misinter- 
pretation. * * * If thèse contracts conveyed the • improveroent,' Emory 
would be held, on demurrer, to be a necessary party to this action." 

Unquestionably it would be for the advantage of both parties, if 
there is a question of thjs kind, to bave it settled in limine ; but when 
the court is asked to compel the plaintiff to draw his complaint so that 
it will be demurrable, a very différent proposition is presented. The 
plaintiff sues upon the alleged extension of the patent to him alone; 
the contracts with Emory are no part of his cause of action proper. 
It may be necessary to offer them in évidence upon the trial; but it 
is seriously doubted whether it is good pleading to set ont such in- 
struments at length. Equity rule No. 26; Brown v. Champlin, 66 N. 
Y. 214. The complaint is not indefinite and uncertain. Its mean- 
ing is apparent. It states a cause of action in language clear and 
explicit. 

It follows, therefore, that the motion must be denied, with leave to 
the défendant to auswer or demur within 20 days. 
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United States ». Hill and others.^ 

{Circuit Court, D. Massaehiuetts. November 14, 1885.^ 

DiBBK OF DisTBiCT CouBT — Retuhk ov Natubalization Fées — Rbv. St. §8 
838, 833. 

Amounts received by the clerk of thé district court of tbe United States for 
the district of Massachasetts for the naturalization of aliens in that court are 
not fées and émoluments within the meaning of Rev. St. § 883, and the clerk 
is not bound t . include them in his half-yearly returns. 

At Law. 

Charles Almy, Jr., Asst. U. S. Atty., for plaintiff. 

John Lowell, for défendants. 

Before Colt and Nelson, JJ. 

Nelson, J. This is an action upon the bond given by the défend' 
ant Hill, as the clerk of the United States district court of this dis- 
trict, and is submitted to the décision of the court upon an agreed 
statement of facts, the material parts of which are as foUows : The 
défendant Hill was appointed clerk of the district court on the fifth 
day of February, 1879, and duly qualified as clerk, and the défend- 
ants gave the bond, a copy of which is annexed to the déclaration. 
As clerk he bas made half-yearly returns of fées and émoluments 
received by him, but he has not included in tbe same the amounts 
received by him for the naturalization of aliens in the district court. 
It has been the custom in the United States courts in this district, 
for a long time, not less than 45 years before the date of the writ in 
the présent action, and known and approved by the judges, for the 
clerk to charge one dollar as a fee for a déclaration of intention to 
become a citizen, and two dollars as a fee for a final naturalization 
and certificate thereof ; and the clerk of the district court has never 
included thèse in the fées and émoluments returned by him, and 
this has been known to the judges, to whom the accounts hâve been 
semi-annually exhibited, and by whom they were passed without ob- 
jection in this particular. Following this custom, and believing and 
being informed that thèse fées formed no part of the émoluments to 
be returned to the government, the défendant Hill has not included 
thèse amounts in his accounts, and this was known to the judge wlien 
his accounts were examined, and he made on each the certificate 
required by law; and his accounts so made out up to July 1, 1884, 
hâve been examined and adjusted by the accounting ofiQcers of the 
treasury department. The clerks of the several courts of the state of 
Massachusetts made similar charges for like services, and made no 
returns to the treasurers of the counties of the fées so received until 
the passage of the statute of the state of 1879, c. 300. Section 833, 
Eev. St., reads as follows: 

"Every district attorney, clerk of a district court, clerk of a circuit court, 

and marahal shall, on the flrst days of January and July in each year, or 

within thirty days thereafter, make to the attorney gênerai, in such form as 

he may prescribe, a written returu for the half year ending on said days, 

1 Affirmed. See 7 Sup. Ct. Rep. 510. 
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respectively, of ail the fées and émoluments of his office, of every name and 
character, and of ail the necèssary expenses of his office, including necessary 
clerk hire, together with the vouchers for the payment of the same for such 
last half year. He shall state separately in such returns the fées and émol- 
uments received or payable under the bankrupt act; and every marshaJ 
shall state separately therein the fées and émoluments received or payable for 
services rendered by himself personally, those received or payable for services 
rendered by each of his deputies, naming hlm, and the proportion of such fées 
and émoluments whieh, by the terms Of his service, each deputy is to receive. 
Said returns shall be verifled by the oath of the offlcer making them. " 

The position of the government is that the sums received from nat- 
uralization were "fées and émoluments," within the meaning of sec- 
tion 833, which the clerk was bound to include in his returns. The 
ground taken is that thèse sums were charged and received for serv- 
ices rendered by the clerk in his officiai capacity, and he is therefore 
bound to account for them, whether they were chargeable under sec- 
tion 828, which prescribes the fées of the clerks, or not. 

To détermine the soundness of this proposition it is necessary to 
recur to former as well as to the existing législation of congress upon 
the subject, and especially to the action of the courts and of the execu- 
tive departments of the government. By the act of March 3, 1791, 
(1 St. 217, § 1,) the compensation of the clerks was fixed at five dol- 
lars a day for attending court, and their travel. To this was added, 
by the act of May 8, 1792, (1 St. 277, § 3,) such fées as were allowed 
in the suprême courts of the state, with a provision that for discharg- 
ing duties not performed by the clerks of the state courts, and for 
which the laws of the state made no allowance, the court might allow 
a reasonabie compensation. Under thèse acts the clerks were al- 
lowed to retain ail their fées, and were not required to render any ac- 
count of them to the government. The first law requiring returns to 
be made was the act of March 3, 1841. (5 St. 427.) This act estab- 
lished the compensation of clerks of courts at $4,500 a year, above 
clerk hire and office expenses, payable from fées only, and required 
them to pay the overplus into the public treasury, under such rules 
and régulations as might be prescribed by the seeretary of the treas- 
ury. The next in order of time was the act of May 18, 1842, (5 St. 
483.) That act required the clerks to make to the seeretary of the 
treasury semi-annual returns, embracing ail the fées and émoluments 
of their office, of every name and character, distinguishing those re- 
ceived or payable under the bankrupt act from those received or pay- 
able for any other services. It authorized the clerk of the district 
court to retain from the fées and émoluments of his office, above of- 
fice expenses and clerk hire, as his personal compensation, $3,500 a 
year, and required him to pay the surplus into the treasury. It has 
been stated that the provision in this act as to bankruptcy fées was 
inserted to change the law, as ruled by Judge Stokv, that under the 
act of March 3, 1841, the clerks were not bound to account for fées 
earned under the bankrupt act of August 19, 1841. The act of March. 
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3, 1849, (9 st. 395, § 4,) establishing the department of the interior, 
transferred the supervision of the accounts of clerks to the seeretary 
of the interior. Until the act of February 26, 1853, (10 St. 161,) 
the officiai fées of the clerks remained, in substance, as fixed by the 
acts of 1791 and 1792. The act of 1853 was the first uniform stat- 
ute regulating the fées of the clerks and other officers of the courts 
throughout the United States. It established the présent fee-bill, and 
is reproduced in sections 823-867, Eev. St. Its provisions in regard 
to returns to be made by the clerks were the same as in the act of 
1842, except that they were to be made to the seeretary of the interior, 
as directed by the act of 1848, instead of to the seeretary of the treas- 
ury. Since the act of June 22, 1870, creating the department of jus- 
tice, the returns hâve been made to the attorney gênerai, and super- 
vision of thèse accounts bas been exercised by that officer of the gov- 
ernment. 

Upon an examination of the statute it will be seen that it applies 
to taxable oosts in allordinarylitigation, whether at law or in equity 
or admiralty, and undoubtedly governs the taxation in ail such ac- 
tions, suits, and proceedings, civil and criminal, in personam and in 
rem, in the courts of the United States. But it bas not usually been 
considered, at least in this district, as applying to certain spécial and 
peculiar cases, of which the courts bave jurisdiction, where only the 
party asking for the right or privilège is before the court, and from 
the nature of the case, no costs are taxable as in ordinary litigated 
suits. Of such a character are proceedings under the naturalization 
laws, under the shipping commissioner's act, and applications to be 
admitted to practice as an attorney. Thus Judge Shepley early re- 
fused to allow the clerk to tax costs by the fee-bill on applications un- 
der the shipping commissioner's act of June 7, 1872, (17 St. 272; 
Eev. St. § 4554,) for the money and effects of deceased seamen de- 
posited in the circuit court by the shipping commissioner. 

In respect to naturalization cases, it has never been hitherto un- 
derstood, either by the judges or the departments, that the fées of 
the clerk were for services rendered in bis officiai capacity. At 
times, especially before élections, thèse applications are extremely 
numerous. The papers are usually prepared by the parties them- 
selves or their friends, or more frequently by agents of candidates. 
The hearings are ex parte, at no stated times, and it is rare that any 
person appears in opposition. It has therefore been necessary, both 
in the interest of the applioants, and for the due and orderly exécu- 
tion of the law, and to enable the court to dispose of the cases, thaï 
the papers should be looked over and corrected by some person fa- 
miliar with the law and practice, and in many instances that the 
witnesses should be examined before the cases were presented to thfl 
court for final action. It was for this service that the clerk bas béer 
allowed to make thèse charges to the parties. Thèse are duties 
which the court has the undoubted right to hâve performed by som« 
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other persoD than the presiding judge. In thèse cases, the clerk 
acts rather as a person appointed to assist the court in exercising its 
functions, like a master or examiner in an equity cause, or an asses- 
sor in admiralty, or an auditor in a suit at law. It is the universal 
practice of ail courts of large jurisdiction to appoint spécial officers, 
at the expansé of the parties, to make inquiries, investigate détails, 
examine papers, take aecounts, make computations, and perform 
ministerial acts. Their reports, when returned into court and ac- 
cepted, become part of the case, and form the basis of the orders 
and decrees of the court in the cause. It was with this view, to reg- 
ulate the practice in naturalization cases, and define the duties re- 
quired of the clerk, that Judge Spkague, in 1855, adopted the follow- 
ing rules, which hâve ever since been in force : 

Ordered, by the court, that applications by aliens to be admitted to be- 
come citizens of the United States shall be presented to the court whiîe in 
session, and that proof of the facts whereof the court is required by law to 
be satisfled, shall be made by at least two crédible and disinterested wit- 
nesses, who are citizens of the United States, to be produced and examined 
in open court. 

Ordered, that before such applications are presented ail necessary papers 
Bhall be flled with the clerlc, who shall report to the court when the applica- 
tion is made, that he has examined the same, and whether they are ail in 
due form and in conformity with the requirements of law, or how other- 
wlse. 

It is for services rendered under thèse rnles, and as a spécial offi- 
cer of the court, and not as clerk, that thèse fées hâve been per- 
mitted. They were not duties pertaining to the office of clerk. 
They could as well hâve been perfcrmed by any other person desig- 
nated by the court for the purpose; as by the district attorney, or a 
commissioner of the circuit court, or an attorney, or any suitahle 
person not an officer of the court. 

Eeference has been made to the circular of Attorney General Dev- 
ons of January 14, 1879, issued to the clerks. In it he says, refer- 
ring to section 833 : 

"This language embraees every possible fee or émolument accruing to you 
by reason of your officiai capacity, and does not allow the withholding of 
any. Whatever is done by you that you could not do if out of office has an 
offleial color and signiflcance that bringa it within the compass of the lan- 
guage of the statute." 

This is undoubtedly a forcible and accurate statement of the 
meaning of the statute. But the naturalization fées do not corne 
within this rule. They did not accrue to the clerk by reason of his 
officiai capacity, and were for work which might as well hâve been 
done by him when out of office as when in. It is also to be notieed 
that this circular calls upon the clerks for " a statement of sums re- 
ceived for searches, for ail copies for naturalization papers and 
oaths, and ail other sums received through your office," but makea 
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ao mention in terms of naturalization fées. Eeg. Dep. Just. 1884, 
p. 223. 

No complaint of thèse fées bas ever corne to the ear of the court 
from auy quarter. On the contrary, this service performed by the 
clerks has beea of great advantage to those seeking to be admitted as 
eitizens. It has had the effect, as originally intended, to simplify the 
process of becoming a citizen, and to make it more expeditious and 
inexpensive. It saves the parties the expense of employing an attor- 
ney, and the fee charged therefor is much less than woiild be allowed 
by the fee-bill, if the application is to be treated and entered on the 
docket of the court as an ordinary suit. In rejected cases, no fee has 
been charged. This practice has prevailed for more than 40 years, 
ever sinee the act of 1841, which first required returns, and has been 
perfectly well known to everybody conversant with the courts. It 
was begun by Judge Stoey and Judge Spragub, and has had the ap- 
proval of ail the judges of this district since their day. It has also 
had the sanction, suceessively, of the department of the treasury, the 
departmentof the interior, and the department of justice. Dntil thip 
suit was brought, it has never been called in question by any account- 
ing oâicer of the government. Nor has congress seen fit to put a stop 
to it by législation. This construction of the statute in practice, con- 
curred in by ail departments of the government, and continued for so 
many years, must be regarded as absolutely conclusive in its effect. 
Edwards's Lessee v. Darby, 12 Wheat. 206 ; U. S. v. Temple, 105 U. 
S. 97; Ruggles v. State, 108 U. S. 626; S. C. 2 Sup. Ct. Eep. 832; 
U. S. v. Graham, 110 U. S. 219; S. C. 3 Sup. Ct. Eep. 582. 

It was stated at the bar that a bill was introduced into the last 
congress to require the clerks to make returns of ail fées which they 
should reçoive for naturalizations, and as masters and commissioners, 
but failed to become a law. If a change in the practice should bè 
thought désirable, it is obvious that it should be made by congress 
and not by the courts. 

It is also to be noticed as significant that the clerks of the courts 
of Massachusetts, under a fee-bill much like ours, and a statute re- 
quiring them to make to the eounty treasurer yearly a return "of ail 
fées received by them for their officiai acts and services," were never 
required to include in their returns the fées received in naturalization 
cases. Eev. St. 1836, c. 88, § 15; Gen. St. 1860, c. 131, § 22. Thia 
was changed by the act of 1879, c. 300, which defined what the fées 
in Buch cases should be, and directed the clerks to include them in 
their returns. 

The décision of the court is that upon the agreed facts in the case 
this action cannot be maintained. Judgment for défendants. 
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HuMMEL, Adm'r, v. Mooee. 
(,Oircuit Court. J). Colorado. November 13, 1885.1 

1. Pleadino — Answbb— Setebal Défenses — Inconsistent Défenses. 

Where several défenses are pleaded in an answer, each défense must be 
complète in itself, and a f uU answer to the action; but it is not necessary that 
the several défenses shall be harmonious tbroughout, or such as will admit 
comparison and adjustment in respect to tbefacts alleged in them. 

2. Samb— Dbnying Négative Avehment. 

In an action on a promissory note, a négative averment that tbe note is un- 
paid cannot be met by a déniai in tlie answer. 
8. Rbmoval of Cause — Jubisdiction — Amount Exceeding Jueisdiction of 
State Cotjht. 

Where the amount claimed by way of set-ofiE exceeds the jurisdiction of the 
State court from which the cause is removed to the United States court, the 
United States court has no jurisdiction. 

At Law. 

A. H. De France, for plaintiff. 

T. J. O'Donnell, for défendant. 

Hallbtt, j. Action in the county court of Jefferson county on a 
promissory note made by défendant to plaintiff's testator, to recover 
the sum of $866.65, and interest. On defendant's application the 
suit was removed into this court under the act of 1875. Before issue 
in this court défendant filed several answers, denying specifically the 
matters alleged in the complaint ; alleging want of considération for 
the note, payment of the note, and an agreement by the deceased 
payée to cancel and deliver up the note. Objection is made to the 
second, third, and fourth défenses, in which the making of the note 
seems to be admitted, that they are not consistent with the first dé- 
fense, in which ail allégations of the complaint are denied. This is 
met by the authority of People v. Lothrop, 3 Colo. 448, in which it 
is held that inconsistent défenses may be interposed under section 64 
of the Code of this state. Each défense must be complète in itself, 
\^nd a full answer to the action. But it is not necessary that the 
rêverai défenses shall be harmonious throughout, or such as will ad- 
mit of comparison and adjustment in respect to the facts alleged in 
them. Plaintiff alleged in his complaint that défendant had not 
paid the note except certain sums which were mentioned. In the 
first answer this allégation was answered in the following words : 
"Dénies that défendant has not paid the same." Plaintiff now moves 
to strike out thèse words on the ground that they are not consistent 
with other parts of the answer. Whether this be true or not, an is- 
sue as to payment of the note cannot be raised in that manner. It 
was not necessary to aver that the note was unpaid, and, if necessary, 
a négative averment of that kind cannot be met by déniai. The 
words referred to may be struck out. In the fifth défense défendant 
seeks to set off against plaintiff's demand the sum of $3,000 due from 
plaintiff's intestate, for mining claims sold and conveyed to him by 
défendant. The sixth défense is similar, relying on a set-off of $3,000, 
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without stating for what the money was due. In the seventh défense 
the charge is that plaintiff's intestate converted to his own use cer- 
tain bonds of the Moore Mining & Smelting Company belonging to 
the défendant, of the value of $5,000. In conclusion défendant de- 
manda judgment for thèse several sums, amounting to $8,000. 

By the constitution of the state (article 6, § 23,) and by statuts 
(Gen. St. 243) the jurisdiction of county courts in civil cases is 
limited to $2,000, and objection is made to the fifth, sixth, and seventh 
défenses that the amount demanded in each of them exceeds that 
sum. Upon this demurrer, the question is whether in this court the 
action is subject to limitations and restrictions respecting jurisdic- 
tion which obtain in the county court, from which it was removed. 

It is conceded that in the county court défendant, as well as plain- 
tiff, would not be admitted to présent a claim or demand exceeding 
$2,000, or, at any ra^te, if the claim should be for a larger sum, that 
he could ask for no more than $2,000 upon it. Pâte v. Shafer, 19 Ind. 
173; Murphy v. Evans, 11 Ind. 517. But défendant contends that in 
this court the action is subject only to the jurisdiction of this court, 
■without référence to the jurisdiction of the county court, because it 
is provided in the act of 1875 (18 St. 471) that upon removal of a 
cause to a circuit court of the United States, and upon filing a copy 
of the record therein, "the cause shall then proceed in the same man- 
ner as if it had been originally commenced in the said circuit court." 
The language of the act is very gênerai, but it must not be taken to 
enlarge the scope of an action removed from a state court into a cir- 
cuit court. It is a gênerai rule of civil procédure that in respect to 
the object of a suit, and the relief to be granted in it, it will retain 
its character and individuality from beginning to end. The char- 
acter of a suit, and the limitations and restrictions aiïecting it, when 
it is begun, remain with it in ail jurisdictions through which it may 
pass. Accordingly it was held in Louisiana, in a suit begun in a par- 
ish court for an amount exceeding the jurisdiction of that court, and 
afterwards transferred to a district court of larger jurisdiction, that 
it could not be maintained in the latter court, because of the limita- 
tion in the court in which it was begim. Parker v. Shropshire, 26 
La. Ann. 37. And in cases appealed from justices of the peace to 
courts of larger jurisdiction, limitations upon the jurisdiction of jus- 
tices of the peace must be enforced in the appellate court. Alle7i v. 
Belcher, 3 Gilman, 594; Billingsly v. State, 3 Tex. App. 686; Cno- 
han V. Bryant, 36 Wis. 605. In ail essential features the case is sub- 
ject in this court to the limitations and restrictions which would bave 
been applicable in the county court if it had not been removed into 
this court. The same law is to be administered, and the same judg- 
ment to be given, in this court as would hâve been recognized in the 
court of original jurisdiction, and inasmuch as the answers numbered 
5, 6, and 7 could not be maintained in that court, they cannot be re- 
ceived in this. The demurrer to those answers will be sustained. 
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MOULTON V. CiTT OP EVANS VILLE. 
{Circuit Court, D. Indiana. November 3, 1886.) 

1. Municipal. Bonds— Aid to Forbign Raileoad Company. 

The mere fact that a railroad company is a foreign corporation, and that 
its road terminâtes at a point in anotlier state, from which it runs a line of 
beats to a city issuing its bonds in aid of such road, afifords no ground l'or a 
constitutionaï objection to tbe grant of power by the législature to sucb city 
to subscribe to the stock of the company. 

2. Bamb— Récitals— EsTOPPBL— Bon A Fidb Holdkrs. 

A récital upon the face of city bonds that they were issued "in pursuanc6 
of an act of the législature, and an ordinance of the city council passed in 
pursuance thereof," concludos the city as to any irregularity in carrying into 
exécution the power granted to subscribe to the stock and issue the bonds; the 
alleged irregularity being the lack of a pétition by freeholders to the common 
council to make the subscription. 
8. Samb- Récital of Compliancb with Valid and Invalid Statutks. 

When such bonds contain a récital to the effect that they were issued in 
pursuance of a specified statute, and of a later act amendatory of the first, and 
the later act is invalid, the purchaser without notice to the contrary may pré- 
sume that the requirements of the original statute were complied with. 
4. Samb — Effect of Paymbnt of Intbrest. 

While the payment of interest will not validate a municipal bond issued 
without authority of law, in cases where the objection is not a want of power 
to issue, but of compliance with a condition in respect to which there may 
be an estoppel by récital or other act of the city officiais, such payments of in- 
terest ought tp hâve great weight.. 

Demurrer to Déclaration. 

Geo. A. Sanders, for plaintiff. 

McDonald, Butler é Mason and J. B. Rucher, for défendant. 

Woods, J. This demurrer brings into question the validity of two 
séries of negotiable bonds made by the city of Evansville to the Bv- 
ansville, Hendereon & Nashville Eailroad Company and to the Evans- 
ville, Garnie & Paduoah Eailroad Company, upon subscription to the 
capital stock of said companies in the sum of $300,000 to each com- 
pany. The bonds issued to the first-named company bear date May 
1, 1868, and each contains the following récital: 

"This being one of a séries of three hundred bonds of like araount, tenor, 
and date issued by the city of Evansville in payment of a subscription to the 
Evansville, Henderson & jSTashville Railroad Company, made in pursuance of 
an act of the législature of the state of Indiana, and ordinanees of the city 
council of said city passed in pursuance thereof." 

The other séries made to the other company bears date August 15, 
1873, and purports to bave been issued "by virtue of an act of the gên- 
erai assembly of the state of Indiana, entitled 'An act granting to the 
citizens of the town of Evansville, in the county of Vanderburg, a city 
charter,' approved January 27, 1847, and by virtue of an act of the 
gênerai assembly of the state of Indiana, amendatory of said act, ap- 
proved March 11, 1867, conferring upon the city council of said city 
power to take stock in any company organized for the purpose of 
making a road of any kind leading to said city; and by virtue of a 
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resolution of the eity council of said city, passed October 4, 1869, 
ordering an élection of the qualified votera of said city upon the ques- 
tion of subscribing $300,000 to the capital stock of the Evansville, 
Garnie & Paducah Eaiiroad Company, and said élection held on the 
thirteenth day of December, 1869, which resulted in a légal majority 
in favor of such subscription; andby virtue of a resolution of the city 
council, passed May 23, 1873, ordering the issue of the bonds of the 
city of Evansville (of which this bond is a part) to an amount not 
exceeding $300,000, bearing interest at the rate of 7 per cent, per 
annum, for the purpose of paying the subscription autuorized as 
above." Using substantially the language of thèse récitals, the déc- 
laration charges the exécution and delivery of the bonds to the dif- 
férent railroad companies, and that for 10 years thereafter upon the 
second séries, and upon the first, for 12 years, the city made payment 
of the semi-annual interest coupons as they became due; that the 
plaintifif, a citizen of the state of Maine, in the usual course of his 
business, purchased for value, and before they were due, the coupons 
sued on. It is alao alleged that the Evansville, Henderson & Nashville 
Eaiiroad was duly constructed to Henderson, and a line of steam-boats 
run by the railroad oompany, in connection with the railroad, between 
Henderson and Evansville until a récent date, when the railroad was 
extended to the latter city. An exhibit is also made a part of the 
déclaration, showing (as is alleged) the en tire record of the proceed- 
ings of the common council of Evansville in respect to each séries of 
bonds; from which record it appears that élections were had in com- 
pliance with the act of March 11, 1867, in favor of the proposed sub- 
scriptions, and that the orders of the common council for the issue of 
the bonds were based upon thèse élections. No pétition of freehold- 
ers in compliance with the act of 1847, the original charter of the city, 
is shown or alleged. 

The législative act of March 11, 1867, which, it is claimed, is referred 
to in both séries of bonds, — expressly in one of them, — was intended to 
amend the first section of an act approved December 21, 1865, the lat- 
ter act having been passed for the purpose of amending section 30 of 
the act of January 27, 1847, which constitutea the charter of the city 
of Evansville; but under numerous décisions of the Indiana suprême 
court, both of the amendatory acts are invalid; the first, because 
the entire amended section 30 is not set out in the act, but only the 
amended clause; and the second, because an act amendatory of an 
invalid act is of no effect. Turnpike Co. v. State, 28 Ind. 382 ; Draper 
v.Falley,3B Inà. 4:Q5; Town of Martinsvillev. Frieze,Ià. 607; Town 
of Edinhurg v. Hackney, 54 Ind. 83; ToivnofBrazilv. Kress, 55 Ind. 
14; Gowley v. Town of Rushville, 60 Ind. 327; Garr v. Town of Fow- 
1er, 74 Ind. 590. It follows that the act of 1867, (including that of 
1865,) and the allégations in the complaint, and the récitals in the 
bonds in respect thereto, including the alleged élections held in com- 
pliance therewith, must be put out of view. This done, the question 
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arises whether or not the bonds in question might hâve been lawfuUy 
issued under the act of 1847, and are valid in the hands of an inno- 
cent purchaser, notwithstanding the fact that the pétition of free- 
holders required by that act was wanting, in each instance, and the 
Bubscriptions were ordered in pursuance of élections held under the 
law of 1867, whioh, doubtless, the common council supposed to be 
valid, and which, if valid, substituted an élection for the pétition re- 
quired by the former law. Ail the facts in this respect the plaintifï has 
set up in the amended complaint, in pursuance of an agreement be- 
tween counsel, in order to présent upon this demurrer the merits of the 
case. But while the complainant, standing in this shape, admits a 
failure of the city to comply with the law in the respect stated, I sup- 
pose it is not to be understood that the plaintiff bought his coupons 
with actual knowledge of the irregularity. It is alleged that he pur- 
chased for value, in the usual course of business, before the coupons 
were due; and if this does not mean without actual notice of any vice 
in the bonds or irregularity in their issue, an amendment to that ef- 
fect may be inserted, and will be regarded as made. 

The only provision of the original charter pertinent to the question 
is the fortitth clause of section 30, which reads in this wise: 

"Fortieth. To take stock in any chartered Company for making roads to 
said city, or for watering said city, and in any company authorized or empow- 
ered by the board of comnaissioners of Vanderburg county to build a bridge 
on any road leading to said city; and to establisli, maintain, and regulate 
ferries across the Ohio river frora tlie public wharves of said city: provided, 
that no stock shall be subscribed or taken by the common council in such 
Company, unless it be on pétition of two-thirds of the résidents of said city 
who are f reeholders of the city, distinctly setting f orth the company in which 
stock 13 to be taken, and the number and araount of shares to be subscribed: 
and provided, also, that in ail cases where such stock is taken, the common 
council shall hâve power to borrow money, and levy and collect a tax on ail 
real estate, (either inclusive or exclusive of improvements, at their discrétion,) 
for the payment of said stock." 

It is contended that the subscription to the stock of the Evansville, 
Henderson & Nashville Eailroad Company was not within the scope 
of this provision, because (1) that company, as the court must know 
judicially, was and is a foreign corporation, organized under the 
laws of Kentucky; (2) the proposed road was not to come to Evans- 
ville, nor to any point nearer than Henderson, in Kentucky, (10 or 12 
miles away ;) and (3) the subscription was made without the requisite 
pétition of résident freeholders. The mère fact that the company 
was a foreign corporation, and the road to be constructed in another 
state, affords no ground for a constitutional objection to the grant 
of power by the législature to the municipality to subscribe to the 
stock of the company, (Railroad Co. v. County ofOtoe, 16 Wall. 667;) 
and the fact that the proposed road was to terminate at Henderson, 
since it was to connect there with a line of boats to be run between 
that point and Evansville, did not, I think, take the enterprise be- 
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yond the reasonable scope of the power conferred upon the city to take 
the stock. Van Hostrup v. Madison City, 1 Wall. 291. See, also, 
Railroad Co. v. Morris, 84 111. 410. Besides, it having been deter- 
mined, as it was in the Madison City Case, that a power to take stock 
"in a road or roads to the city" is not to be construed " in the most 
literal and restrictive sensé," but as "granted with the obvions idea 
of enabling the city to promote its commercial and business interests 
by affording ready and convenient access to it, " it seems to me to fol- 
low necessarily that the municipality, aeting in the prescribed vray, 
must détermine for itself whether or not a proposed enterprise is 
one to wbich it may lawf uUy extend aid ; and if, in apparent con- 
formity otherwise vrith the requirements of law, negotiable bonds are 
issued and put upon the market, good policy in respect to the inter- 
ests of both municipal debtor and cteditor requires that the question 
whether the project was within the seope of .ae power should be 
deemed at rest; certainly so, nnless the case be so clear and noto- 
rious as to exclude any reasonable prêteuse that the bonds were pur- 
chased in good faith. 

If it is proposed and determined, in the légal way, to take stock in 
a scheme which any tax-payer thinks beyond the scope of the power 
granted to the city, he may appeal to the courts for an injunction; 
and if, omitting to seek this remedy, he stands by and permits bonds 
to be issued, and interest upon them to be paid for years without 
question, he, rather than the innocent purchaser of the bonds, should 
suffer the conséquences. 

The remaining question is more important, — involving the inquiry 
whether or not the récitals in the bonds are such as to estop the city 
from resorting to the défense now set up. That the want of a pétition 
of freeholders rendered the bonds invalid in the hands of the original 
holders, the railroad companies, I suppose is beyond doubt. Such 
pétition was a condition précèdent to the right to subscribe for stock, 
and consequently, the subscription to the stock of the companies being 
unauthorized and illégal, the bonds issued in payment for the stock 
were without considération and illégal. Do the récitals protect an 
innocent purchaser? The décisions of the suprême court in respect 
to the force of such récitals are numerous. In Van Hostrup v. Mad- 
ison City, supra, where the question now presented was raised, a 
récital upon their face that the bonds were issued by virtue of a speci- 
fied ordinance of the common council was held to conclude the city 
as to any irregularities in carrying into exécution the power granted 
to subscribe for the stock and issue the bonds ; the alleged irregularity 
being the laek of a pétition by freeholders to the common council to 
make the subscription. In McClure v. Township of Oxford, 94 U. S. 
432, it is said : 

■'Municipal offlcers cannot rightfully dispense with any of the essentlal 
forms of proceedings which the législature has prescribed for the purpose of 
investing them with power to act in the matter of such subscription; if they 
v.25F,no.7— 25 
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do. the bonds they issue will be invalid in the hands of ail that cannot clainj 
protection as bona flde holders. Every dealer in municipal bonds, wliicli 
upon tlieir face ref er to tlie statufce under wliicii tliey were isaued, is bound 
to taJie notice of the statute, and of ail its requirements." 

See, also, in this connection, Ogden v. County of Daviess, 103 D. 
S. 63é; Hayes v. Holly Springs, 114 U. S. 120; 8. G. 5 Sup. Ct. Kep. 
785. In Hackett v. Ottawa, 99 U. S. 86, récitals of the titles of city 
ordinances, showing their purpose, were held to excuse the bonajide 
purchaser from further inquiry in respect to the provisions of the 
ordinances. The décision in Anthony v. County of Jasper, 101 U. S. 
693, upon which some stress has been laid, is hardly in point, It has 
référence to acts of agents (se called) not authorized to act at ail, and 
not to the force of récitals in instruments executed by ofBcers who, if 
the récitals were true, were authorized to exécute them. In the case 
of Bachanan v. Litchfield, 102 U. S. 278, may be found a restatement 
of earlier cases; among them, Commissioners of Knox Go. v. A^pin- 
wall, 21 How. 539, in which a récital that bonds were issued in pur- 
suance of a statute which prescribed précèdent conditions was held 
to import a compliance with the law ; County uf Moultrie v. Savings 
Bank, 92 U. S. 631, where the words "in conformity with the provis- 
ions" of a statute were held to hâve the same effect; and Marcy v. 
Township of Oswego, Id. 637, where, adhering to the rule announced 
in Town ofColoma v. Eaves, 92 U. S. 484, "the défense was overruled 
in favor of a bonafide holder for value, because of the récital in the 
bonds that their issue was by virtue of, and in accordance with, the 
statute, and in pursuance of, and in accordance with, the vote of 
three-fifths of the légal voters of the township." In connection with 
this case, see, also, School-district v. Stone, 106 U. S. 183; S. 0. 1 
Sup. Ct. Eep. 84. In the case of County of Clay v. Society for Savings, 
104 U. S. 586, it is said: 

"The récital of the bonds that they were issued pursuant to the orders of 
the board, the successor of the county court, as autliorized by virtue of the 
laws of the state of Illinois, is équivalent to a déclaration by the board, upon 
the face of the bond, that the élection had been held, and had resulted so as to 
authorize the lawful issuing of the bonds." 

In Carroll v. Smith, 111 U. S. 656, S. G. 4 Sup. Ct. Eep. 539, the 
récitals were held not to constitute an estoppel, because they amounted 
eimply to a "statement that a subscription to the capital stock of the 
railroad company was authorized by the statutes mentioned, and that 
the sum mentioned in the bonds was a part of it." "They do not" 
(says the court) "embody even a gênerai statement that the bonds 
were issued in pursuance of the statutes referred to." And in Dixon 
Co. V. Field, 111 U. S. 83, S. G. 4 Sup. Ct. Eep. 315, it is held that 
Buch estoppels can resuit only from récitals of "matters of fact which 
the corporate officers had authority by law to détermine and certify. 
It is not necessary, it is true," the court proceeds to say, "that the 
récital should enumerate each particular fact essential to the exist- 
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ence of the obligation. A gênerai statement that the bonds hâve been 
issued in conformity with the law will suffice, so as to embrace every 
fact which the officera making the statement are authorized to déter- 
mine and certify. This is the rule which has been constantly ap- 
plied by this court in the numerous cases in which it has been in- 
volved. The différences in the resuit of the judgments hâve depended 
upon the question whether, in the particular case under considération, 
a fair construction of the law authorized the offîcers issuing the bonds 
to ascertain, détermine, and certify the existence of the facts upon 
■which their power, by the terms of the law, was made to dépend, not 
including, of course, that class of cases in which the controversy re- 
lated, not to conditions précèdent on which the right to act depended, 
but upon conditions affecting only the mode of exercising a power 
admitted to hâve corne into being. Marcy v. Townahip of Oswego, 
92 U. S. 637; Commissionera of Douglas Co. v. Balles, 94 U. S. 104; 
Commis sioners of Marion Co. v. Clark, Id. 278 ; County of Warren v. 
Marcy, 97 U. S. 96; Pana v. Bowler, 107 U. S. 529; S. C. 2 Sup. 
et. Eep. 704." The statement of the doctrine found in Coloma v. 
Eaves, supra, has been often referred to and reafl&rmed in the later 
cases. It is there said : 

"Where législative authority has been given to a municipality, or to its 
offlcers, to subscribe for the stock of a railroad company, and to issue munici- 
pal bonds in payment, but only on some précèdent condition, such as a popu- 
lar vote favoring the subscription ; and where it may be gathered f rom the 
législative enactment that the ofiacers of the municipality were invested with 
power to décide whether the condition précèdent has been complied with, — 
their récital that it has been made, in the bonds issued by them, and held by 
a honafide purchaser, is conclusive of the tact, and binding upon the munici- 
pality, for the récital is itself a décision of the fact by the appointed tribunal. " 

In Railroad Co. v. City of Evansville, 1.5 Ind. 395, it was held that 
a railroad is such a road as is embraced in the terms of the charter, 
and that instead of borrowing money the city might issue its bonds 
directly to the railroad company in payment for the stock taken. 

Under thèse authorities itseems tome clear that the honafide pur- 
chaser of the Evansville, Henderson & Nashville bonds is entitled to 
protection; the récital being that they were issued "in pursuance of an 
act of the législature, and ordinances of the city council of said city 
passed in pursuance thereof." There being no other valid act of the 
législature which could hâve been intended, it must be presumed that 
this référence was to the act of 1847. The récital in the other bonds 
shows in explicit terms that they were issued by virtue of the acts of 
1847 and 1867, and of an order for an élection, an élection held, "and 
by virtue of a resolution of the city council passed May 23, 1873, 
ordering the issue of the bonds," etc. The beginning and ending of 
this récital clearly import a compliance with the law of 1847, and 
Tinless the meaning is modified by the other parts, the purchaser of 
the bonds had a right to rely on the récital as showing that a proper 
pétition of freeholders was presented to the council before the sub- 
scription was ordered. It was not presented, however; and the ques- 
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tion arises: Does the référence to tlie act of 1867, and the récital that 
an élection was ordered and held in compliance with that law, qualify 
the meaning of the first and last phrases of the récital to such estent 
as to put the purchaser of the bonds or coupons upon inquiry in this 
particular ? I am inclined, but somewhat doubtingly, to think not. 
The purchaser, it is clear, was bound to know that the act of 1867, 
and the élection ordered and held in compliance with it, were void, 
and that the law of 1847 required a pétition of freeholders as a con- 
dition précèdent to the right of the common council to make such 
stock subscriptions ; but while bound by légal construction to know 
thèse things for himself, he, for the same reason, had a right to pré- 
sume that the common council and officiais of the city who ordered 
and made the bonds had the same knowledge; that they ordered and 
held the élection as matter of précaution merely, and without the 
omission of any requirement of the act of 1847, as they must hâve 
intended to certify, if they acted honestly, as they are presumed to 
hâve acted intelligently, in ordering the bonds issued. 

But while it is apparent that the law of 1847 was not strictly con- 
formed to, it seems probable that there was a substantial compliance. 
Tbere is no direct allégation upon the point, but from the exhibita 
made a part of the déclaration it appears that the votera of the 
city voted with great unanimity in favor of subscribing to the stock 
of the respective railroad companies ; the majority in each instance 
being so large as to make it probable, if not quite certain, that the 
requisite two-thirds of résident freeholders had voted in favor of the 
Bubscription. It appears, too, that the propositions submitted to the 
votera contained, in substance, the statements and formalities neees- 
sary to a proper pétition under the act of 1847; and if in fact the 
proper number of freeholders voted favorably, there was nothing more 
than a formai failure to comply with the law; the substance was 
there. 

There are, besides, other reasons apparent wby the city ought not 
to eseape liability. The contemplated roads were built, and the an- 
ticipated benefits hâve been or will be enjoyed. There has therefore 
been no failure, either of the considération for or of the inducements 
whieh led to the exécution of the bonds. For ten and twelve years the 
bonds were in the markets, and no question of their validity raised, 
and, presumably, their crédit continually enhanced by prompt pay- 
ment of interest. 

While it is unquestionably true that the payment of interest will 
not validate a municipal bond issued without authority of law, yet in 
cases where the objection is not a want of power to issue, but of com- 
pliance with a condition, in respect to which there may be an estop- 
pel by récital or other act of the city officiais, such payments of inter- 
est ought to hâve, and bave been held to bave, great weight. In 
Portsmouth Savings Bank v. Springfield, 4 Fed. Rep. 276, Judge Drum- 
MOND said : "Ail questions of doubt in relation to the validity of thèse 
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bonds should be answered in favor of their legality, becaase the city 
bas recognized their validitj repeatedly, aud bas paid the interest on 
tbem for a séries of years. Therefore, under such circumstauces as 
thèse, it should appear beyond ail doubt that the issue of the bonds 
was void." On this point, see, also, Coimty qfClay v. Society for Sav- 
ings, 104 U. S. 579. 

The demurrer is therefore overruled. 



PoETLAND SaVINGS BaNK V. ClTY OP EvANSVILLB. 
{Oi/rcuU Oowri, D. Indiana. November 2, 1885.) 

L Municipal Bonds — Chartkh of Etansvxllb!, Indiana — Renbwal ob Rb- 
DEMPTiON Bonds. 

The city of Evansville, Indiana, besides tlie usual municipal powers, has 
power " to borrow money for the use of the city, " and this includes the right to 
issue bonds in renewal or rédemption of bonds issued for lawful purposes. 

8. Samb— Rbcital. 

The purchaser of municipal bonds which purport to hâve been issued for 
a lawful purpose may rely on the récital, and is not bound to inquire whether 
there had been a diversion from that purpose, though it be shown by the mu- 
nicipal records. 

Demurrer to Answer. 

Baker, Hord é Hendricks, for plaîntiff. 

McDonald, Butler d Mason and J. B. Rucher, for défendant. 

Woods, J. This is an action upon interest coupons from six séries 
of negotiable bonds made by the city of Evansville, Indiana. The 
plaintiff is shown to hâve purehased the coupons in good faith before 
they were due. Each séries consisted of bonds for $1,000 each, and 
the bonds and coupons were ail made payable to the bearer at the 
office of the Farmers' Loan & Trust Company in the city of New York; 
and, taken in the order in which they are described in the complaint, 
the différent séries are for the amounts and contain the récitals fol- 
lowing, to-wit; First. Bonds dated May 1, 1869, and denominated 
"Evansville City Bonds," for $100,000, "to be sold to repay récent 
oxpenditures in construction and paving of the Evansville City wharf, 
the annual revenues of which are irrevocably pledged by the common 
council to the payment of interest and principal of the bonds as they 
mature." Second. "Eedemption Bonds" for $300,000, dated April 1, 
1876, and "issued by virtue of a resolution of the common council of 
eaid city, adopted on the fourteenth day of December, 1876, under 
and by virtue of the power delegated to said city by section 30 of 
an act of the gênerai assembly of the state of Indiana incorporating 
said city, approved January 27, 18é7, for the purpose of redeeming 
$300,000 local improvement bonds." Third. "Eedemption Bonds" 
for $105,000, dated May 15, 1876, and "issued by virtue of a résolu- 
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tion of the oommon council adopted on the seventeenth day of April, 
1876, under and by virtue of the power delegated to said city by sec- 
tion 30 of an act," etc., (the aot of January 27, 1847, supra,) "for the 
purpose of redeeming $105,000 of the bonds of Said city." Fourtli. 
"Eedemption Bonds" for $100,000, dated June 1, 1877, "issued by 
virtue of a resolution of the common council, adopted on the sixth 
day of April, 1877, under and by virtue of section 30," etc., (act of 
January 27, 1847, supra,) "for the purpose of redeeming $100,000 
bonds of said city." Flfth. "Eedemption Bonds" for $100,000, dated 
April 15, 1878, and " issued by virtue of a resolution of the common 
council, adopted on the twenty-fifth day of Maroh, 1878, under and 
by virtue of the power delegated to said city by section 30," etc., (act 
of 1847, supra,) "for the purpose of redeeming $100,000 bonds of said 
city." Sixth. "Eedemption Bonds" for $100,000, dated February 
1, 1881, "issued by virtue of a resolution of the city council of said 
city, adopted on thé twenty-fourth day of January, 1881, in pursuance 
of the power delegated to said city by its charter, * * * to re- 
deem a similar amount of said city's bonds now outstanding." 

A detailed statement of the several auswers need not be given. The 
statutory provisions pertinent to the questions presented are contained 
in section 30 of the act of January 27, 1847, referred to in the bonds, 
and are as foUows : 

"Sec. 30. The common council shall bave the control and management of 
the finances, and of ail the property, real and persona], belonging to said city, 
and shall hâve fuU power and authority for and within said city to make, es- 
tablish, alter, modify, amend, and repeal by-Iaws, ordinances, rules, and rég- 
ulations, for the following purposes and on the following subjects: * * * 
Fortieth. To take stock in any chartered company for making roads to said 
city: provided.that in ail cases where such stock is taken the common council 
ahall hâve power to borrow money, and levy and collect a tax on ail real estate, 
(either inclusive or exclusive of improvements, at their discrétion,) for the 
payraent of said stock. Forty-flrst. To borrow money for the use of the city 
of Evansville. Forty-second, To lay out, open, and make new streets and 
alleys, highways and wharfs, etc. * * * Forty-fourth. To regulate ail 
wharfs on the Ohio river, and the amount of wharfage to be charged for the 
use of the same. Forty-flfth. To levy and collect a revenue for the use of 
the city, in the manner hereinafter prescribed." 

In respect to the séries of bonds first named there can be no doubt, 
and, indeed, no question seems to be made, of the authority of Evans- 
ville under its charter to exécute them. The right to construct 
wharves and the power to borrow money carry with them the right 
to make the bonds, because that is the ordinary method adopted by 
corporations to borrow money. Thompson v. Peru and other cases, 
infra. 

It is alkged, however, that thèse bonds were delivered to the Mer- 
chants' National Bank of Evansville for 75 cents on the dollar of 
their par value, in exchange for bonds of the city theretofore issued 
in aid of the construction of the Evansville, Henderson & Nashville 
Eailroad, the line of which did not run through, to, or into said city, 
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and that ail thèse facts were f uUy and plainly shown upon the publie 
records of the proceedings of the common council prior to the deliv- 
ery and exchange of bonds as stated. 

Deeiding nothing now in respect to the validity of the Evansville, 
Henderson & Nashville aid bonds, or the right of the city to make 
the alleged exchange of bonds, I do not think this a good défense. 
The purchaser of the coupons had a right to rely upon the trath of 
the récital in the bonds in respect to the purpose for which they were 
made, and was not bound to inquire whather or not there had been 
a diversion from that purpose, nor to take notica of what the records 
of the common council show in that respect. 

It is alleged in one of the answers that the plaintiff had made no de- 
mand for the payment of thèse coupons out of moneys derived from 
the wharf revenues, which were pledged for their payment. Such a 
demand was not necessary; the promise of the city to pay the bonds 
and coupons is absolute, and is in no degree limited or modified by 
the pledge of a spécial fund. U. S. v. County of Clark, 96 U. S. 
211; Kimball v. Board of Com'rs, 21 Fed, Kep. 145. 

The défense sought to be made against the other coupons in suit 
dépends mainly upon the proposition of counsel that, without ex- 
plicit authority in its charter, a municipal corporation cannot lawfully 
make rédemption or refunding bonds such as thèse ail purport to be. 

In support of this proposition, besides authorities cited upon minor 
points, counsel hâve referred to the following cases : Merrill v. Mon- 
ticello, 14 Fed. Eep. 628; Port Huron v. McGall, 46 Mich. 570; S. 
C. 10 N. W. Eep. 23; Police Jury v. Britton, 15 Wall. 566; County 
of Jasper v. Ballon, 103 U. S. 745; Louisiana v. Wood, 102 U. S. 
294; Ogden v. County of Daviess, Id. 634; County of Hardin v. Me- 
Farlan, 82 111. 138; People v. Lippincott, 81 111. 193; East St. Louis 
V. Maxwell, 99 111. 439. 

Counsel for plaintifï bave cited, contra, City of Galena v. Cor- 
with, 48 111. 423 ; City of Richmond v. McGirr, 78 Ind. 192; Merrill 
V. Monticello, 22 Fed. Eep. 589; Insurance Co. v. Robinson, 25 Ind. 
537; Thompson v. Pcru, 29 Ind. 305; Daily v. Columhus, 49 Ind. 
169; Second Nat. Bank v. Banville, 60 Ind. 504; Miller v. Board of 
Com'rs, 66 Ind. 166; Corn. v. Pittsburgh, 41 Pa. St. 278; Seybertv. 
Pittsburg, 1 Wall. 272; Rogers v. Burlington, 3 Wall. 654; City 
of Savannah v. Kelly, 108 Ù. S. 184; S. C. 2 Snp. Ct. Eep. 468; 
Portsmouth Savings Bank v. City of Springfield, 4 Fed. Eep. 276. 

An analysis or review of cases, hère, would not be useful. The 
force of the argument made against the validity of thèse bonds consists 
largely, as it seems to me, in the assumption that a rédemption bond re- 
quires the same authority for its exécution as a funding bond. For 
reasons which are indieated in Merrill v. Monticello, 22 Fed. Eep. 
589, there seems to me to be a manifest distinction. It may be con- 
ceded, thougb it by no means appears to be well settled either upon 
authority or principle, that an express and unrestricted power, such 
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as was given to Evansville, to borrow money for municipal uses does 
not include authority to enter upon a gênerai fundiiig scheme, and 
to provide the sinking fund implied in such a sclieme. But, this con- 
cession made, it involves no inconsistency to say that such a grant 
of power embraces, not by implication, bat by force of the expression, 
the right of the city, whenever the common councii shall deem it nec- 
essary or advantageous, to exécute new obligations in renewal or ré- 
demption of old ones, or in order to obtain money to pay the old ones, 
if due; or even before their maturity, if thereby a reduced r,ae of in- 
terest or other benefit can be obtained, To do so would clearly be for 
the use of the municipality; and, indeed, without this power it is im- 
possible that the right to borrow can be employed to the best advantage. 
Instead of there being two distinct municipal powers involved hère, 
as the argument for the défense constantly assumes, there is but one; 
and the city of Evansville has it, not by implication, but by direct 
and full expression in the words of its charter: "To borrow money 
for the use of the city." The language of Judge Drummond, in Ports- 
mouth Sav. Bank v. Springfield, supra, is pertinent, where he said: 

"It being once admitted that the city autliorities had the power to issue 
thèse bonds, that undoubtedly carried with it the authority to renew the bonds, 
or to take thein up and supply their place with other bonds; and I do not 
think itcan be expected that those who took bonds under such eircumstances 
— that is, reissued bonds — can be required to look into ail the détails con- 
nected with the manner in which the old bonds had been taken up and the 
new ones issued." 

There can be no essential différence, manifestly, between the re* 
issued bonds hère spoken of and the rédemption bonds under con- 
sidération. It follows that the name put upon thèse bonds, and the 
récitals in them, instead of showing reasons for discrédit, constituted 
an assurance to the purchaser that they were issued for a lawful pur- 
pose. 

Again, législative construction is appealed to. Counsel for the city 
say: 

"The fact that the législature of Indiana has passed four différent laws 
conferring upon cities the power to issue rédemption and refunding bonds 
shows elearly that they did not possess the power before." 

The number of thèse acts perhaps detracts from the force of the 
argument. The very first of them, like those which follow, con- 
tains restrictions in respect to the rate of interest which the funded 
debt shall bear, and in respect to other particulars; and, as was sug- 
gested in Merrill v. Monticello, supra, the inference is not unfair 
that thèse enactments were ail intended to define rather than to dé- 
clare the power to refund. The purpose may hâve been to put the 
power beyond doubt, as well as to prescribe its limits. 

The further suggestion is made that Evansville had ample taxing 
powers, and consequently was under no necessity to resort to an is- 
sue of this kind of seourities. But while an adéquate power of tax- 
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ation may, under supposable circumstances, be enough to forbid an 
implication of power to borrow, it aSords no reason for putting a nar- 
row or more restricted construction upon an express grant like the 
one under considération. The powers both to tax and to borrow be- 
ing granted, it is a question of policy, to be decided by the common , 
council, whether, in any instance, resort shall be had to one or the 
other or both ; and if a loan upon negotiable securities is made, the 
good-faith lender, or purchaser of the bonds, is protected accordingly. 

It is also alleged that the bonds called "Kedemption Bonds" were is- 
Bued and used for the purpose of paying debts of différent kinds, some 
of which were a charge upon real estate only, and others upon ail 
taxable property within the city. This fact does not seem to touch the 
question of power to make the bonds or of the rights of holders. It 
présents a matter of administration merely, in respect to which good 
book-keeping only is neeessary to protection of ail interests; and, in 
case of any failure or misconduct of officiais, the remedy could be 
had in the courts. 

In some of the answers certain inconsistencies are alleged betweén 
the dates of bonds and the dates required by the resolutions of the 
common council, by authority of which the bonds were issued. But 
thèse and the like irregnlarities cannot affect the rights of innocent 
purehasers, especially as it appears in the complaint that the city paid 
interest upon the bonds for years, without question of their validity. 
See Portsmouth Savings Bank v. Springfield, supra. 

The question of usury, under the law of New York, if otherwise in 
the case, is not available to a corporation. Diossy, St. N. Y. 1881, 
p. 243, § 18; ButteriDortk v. O'Brien, 23 N. Y. 275; Belmont Branch 
Bank v. Hoge, 35 N. Y. 65. 

Thèse conclusions make it unnecessary to consider other questions 
discuBsed, and especially those in respect to the validity and effect 
of later législation upon the charter of Evansville. Demurrer sus- 
tained to each paragraph of answer. 



PosT V. City op Evansvillb. 
{Ovrcuit Court, B. Indiana. November 3, 1885 

Demurrer to Complaint. 

T. O. Mather, for plaintifE. 

McDonald, Butter & Mason and .71 B. B.uc'ker, for défendant. 

Woods, J. Thls action is upon interest coupons of three séries of negotiable 
bonds of the citjr of Evansville. The bonds are denominated "Kedemption Bonds, " 
and contaln récitals to the effect that they were issued in order to pay or redeem 
other bonds of the city. The objection made to the complaint is that the city had 
no power to make such bonds. The same question arose in the case of PorUand 
Savings Bank v. C% of EvansviUe, ante, 389, involving the same séries of bonds, 
and was then decided against the city. The demurrer is therefore overruled. 
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tJASTLB V. HUTOHINSON. 

{Owcuit Court, B. Indiana. November 10, 1885.) 

1. Cboss-Complaint— Action at Latv. 

A cross-complaint is not permiBsible in a common-law action. 
t. CoNSTiTUTioNAL Law— Statute Rbgulating Fobm oy Note Gitbn foe Pat- 

ENT-RlGHT. 

A State statuts providîng that any person who may take any obligation in 
writing f or which any patent-right, or riglit claimed to be a patent-riglit, sliall 
form the wliole or any part of the considération, shall, before it is signed by 
the maKer, insert in the body thereof, above his signature, the words "given 
for a patent-right," is unconstitutional. 

At Law. Motion to strike out cross-complaint and parts of an- 
swer. 

Byfield é Howland and Ward <è Davis, for plaintiff. 

T. H. Nelson, for défendant. 

Woods, J. A cross-complaint is not permissible in a common-law 
action. The second paragrapb of answer contains a clause to the 
effect that the notes in suit were made in Indiana, were given for a 
patent-right, and do not contain in their body the words "given for 
a patent-right," as required by law. The statute referred to is section 
6055, Eev. St. Ind., 1881, which reads as foUows: 

"Any pei-son who may take any obligation in writing for which any pat- 
ent-riglit, or riglit claimed by him or her to be a patent-right, shall form the 
whole or any part of the considération, sluill, before it is signed by the maljer 
or makers, insert in the body of said written obligation, above the signature 
of said maker or makers, in iegible writing or print, the words * given for a 
patent-right.' " 

This law is, I think, clearly unconstitutional. It was so held, in 
respect to similar laws, in Helm v. First Nat. Bank, 43 Ind. 167, 
following the décision in Ex parte Robinson, 2 Biss, 309. See, also, 
Grover de Baker S. M. Co. v. Butler, 53 Ind. 454; Fry v. State, 63 
Ind. 552; Toledo Agr. Works v. Work, 70 Ind. 253. 

It is claimed that thèse cases are inconsiatent with the opinion of 
the suprême court of the United States in Patterson v. Kentucky, 97 
U. S. 501. But that case has référence to local restrictions upon 
the sale or use of tangible property; and, notwithstanding the prop- 
erty was manufactured or produced under letters patent, it was held 
that the enforcement of the statute of the state interfered with no 
right conferred by the letters patent. The case manifestly has no 
application hère; the notes in suit having been given, not for tangible 
property, but for a right in letters patent, in respect to which the states 
clan impose no restrictions. Motion sustained. 
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HiLL V. BCOTLAND Co.* 

Mellen V. Same. 

FiEST Nat. Bank of Warsaw v. Samb. 

(^Circuit Court, E. D. Missouri. October 14, 1885.) 

CoTiirrT Bonds— Nbqotiablb Instruments— Notice. 

Wàere negotiable county bonds authorized to be issuedand deliveredto A., 
upon tbe performance by A. of a condition précèdent, ■wereunlawfullyissued, 
duly signed and sealed by the presiding justice of the county court and the 
county clerk, to B. , as trustée, and were unlawf ully dellvered by B. bef ore the 
performance of said condition in order to avoid the efïect of a suit then about 
to be brought, and which was thereafter brought, against him to restrain the 
delivery of the bonds, and hâve them declared void; and where said bonds were 
placed upon the market and sold: held, (1) that they could not be enforced 
against the county by an original purchaser with notice eithar of their in- 
firmity or of said suit, or of their delivery in anticipation of said suit; (2) 
that they could be enforced by purchasers for value and without notice even 
where purchased from a party who had purchased with notice; (3) that after 
passing through the hands of one or more innocent purchasers for value, and 
without notice, tiey could be enforced by a subséquent purchaser for value 
with notice. 

At Law. 

Suits upon coupons detached from bonds of Scotland county, Mis- 
souri. The answer states that the bonds to which the coupons in suit 
were originally attached were authorized to be issued to the Missouri, 
lowa & Nebraska Eailway Company eonditionally; that the condition 
bas never been complied with ; and that they were unlawfuUy issued by 
the presiding justice of the county court and the clerk of said county to 
one Mety, as trustée, and were by him unlawfully delivered to said 
Company. The case was tried by a jury. The défendant asked the 
court to give the following among other instructions, viz. : 

"The court déclares the law to be that, under the pleadings herein, plaintifE 
cannot recover upon any coupon declared upon in the second count of his 
pétition, unless he bas flrst established afflrmatively to the satisfaction of the 
jury that such coupon was the act and deed of Scotland county, Missouri. It 
is not sufflcient that plaintiff may hâve shown that the signatures of the per- 
sons purportiiig to hâve executed the several bonds are those of the presiding 
judge of the county court of Scotland county, and of the clerk of said court, 
and that said bonds are sealed with the seal of said county court. It is in- 
cumbent upon plaintiff further to show that the county court, by an order 
upon its records made, empowered said persons to exécute said bonds; that 
the county court of Scotland county aforesaid had authority to make such 
order; and that the coupons aforesaid were detached from said bonds of the 
county court aforesaid. Plaintiff has nevertheless failed to ofler compétent 
évidence of such f act, and the jury must flnd for the défendant. " 

The court refused to charge as requested, and charged the jury as 
f oUows : 

Baker ê Hughes and Hough, Overall â Judson, for plaintiffs. 

'Ecported by Benj. F. Rex, Esq., of the St. Louis bar. 
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H, A. Cunnîngham for défendant. 

Teeat, J., {charging jury .) There are three cases submitted to you, 
and they dépend essentially upon the same propositions of law. The 
court bas reduced to writing the viewswhich mnst control thèse cases. 
The court déclares the law to be that the plaintifï in each case is en- 
titled to recover on ail such obligations sued on, respectively, as be 
has proved were esecuted and delivered in manner and form as stated; 
that is, duly signed by Dawson, the presiding justice of the county 
court of Scotland county, and Sterling McDonald, clerk of said county, 
and counter-signed by Charles Mety, under said seal of said county. 

Ooncerning the signatures there seems to be no dispute. There 
are some questions of lawconnected therewith which bave been pre- 
sented, as to which you need not be troubled. Exceptions bave been 
saved by counsel. But the court instructs you that thèse bonds pur- 
port to be signed by Dawson, the presiding justice, by Sterling Mc- 
Donald, the clerk, and counter-signed by Charles Mety. I suppose 
there is, as to said signatures, no dispute as a matter of f act. Now, 
producing those bonds, which are negotiable in their cbaracter, to- 
gether with the coupons attached, the plaintiffs, respectively, will be en- 
titled to recover, unless it has been proved that the plaintiff, and each 
of the persons through vi'hom he derived title to said obligations, had 
actual notice of the pendency of the suit of Wagner V. Meety, 69 Mo. 
150, the reeord of which has been introduced in évidence. 

You understand, gentlemen, that there was a suit instituted by Levi 
J. Wagner and others to test the validity of thèse bonds, with a view 
of determining whether they were valid or invalid. The result of that 
suit was in favor of the county, to-wit, that the bonds were void and 
should be delivered up to be canceled; but those bonds that were in 
the hands of honafide holders for value, they knowing nothing about 
the suit or in validity of the bonds, would not be concluded thereby; 
hence, under the rules of law governing negotiable paper of this cbar- 
acter, though a party may know of the infirmity of the paper, if he 
dérives title thereto through a person who knows nothing about it, 
he holds the paper as if valid; in other words, if this were not so, 
and either of you receives negotiable paper through an innocent party, 
and that paper is found invalid afterwards, as between the original 
parties, you might go back on the innocent party to reimburse you, 
and thus, through the ordinary course of tranafers, suits might run 
indefinitely through a séries of transactions ; but to give sanctity to 
commercial paper, the law is that if one innocent party, in the course 
of the transaction, holds the paper for value, ail behind him stand in 
bis shoes, and are as if equally innocent parties. I bave gone a step 
further thau the ruling which was specifically before the suprême 
court. I say that this paper is valid in the hands of a party who re- 
ceived it for value, without actual notice of the pendency of the suit 
of Wagner and others; but if he and each intermediate party from 
the first delivery of thèse bonds and coupons also had notice of such 
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suit or other infirmity, then no recovery ean be had. Actual notice 
that the bonds and warrants were delivered by said Mety for the pur- 
pose of avoiding a proceeding in equity for the cancellation of said 
bonds and coupons, which eontemplated proceeding was known to 
said Mety to be about to be instituted, and which was soon thereafter 
instituted, the same being the case above naentioned, would, if said 
actual notice existed, as to the plaintiff and each intermediate party, 
prevent plaintiff's recovery herein. By that is meant simply this : 
that if actual notice existed, so far as ail the intermediate parties 
■were concerned in the transfer of this paper from one to the other, of 
the actual pendency of that suit, or of a contrivance by Mety, through 
this indemnity bond, to escape the injunction, the same rule obtains. 
If the obligations sued on were duly executed as above mentioned, 
and delivered by said Mety, and were thereafter purchased for value 
by the plaintiff from persons who had acquired the same for value 
without notice of said suit, or of àny fraud in the exécution and de- 
livery of the same as above stated, then as to such obligations the 
plaintiff is entitled to recover. On the other hand, if the plaintiff, 
and each of the persons through whom he derived title, had actual 
notice of said Wagner suit, or of the delivery of said obligations by 
Mety to escape said suit, known to be about to be instituted, then, as 
to such of said obligations, there can be no recovery. 

In other words, in order to defeat the plaintiffs' rightsin this case, 
it is necessary to trace from the original delivery by Mety of those 
bonds, through ail the varions parties in the course of the transfers, 
ail actual notice of that pending suit, or of the fraud mentioned; and 
in the light of the testimony it seems that there is no need of going 
any further. One link broken in the chain breaks the chain. 

Mr. Cunningham^ I désire to be understood as formally repeating 
the exceptions which I hâve heretofore made. 

The Court. That is understood. I will only state, in order that the 
jury may understand this, in a condensed form, that where negotiable 
paper is put upon the open market, and a purchaser knows nothing 
of its infirmity, and pays value for it, although the person from whom 
he purchases knew there was an infirmity in the paper, yet he is not 
charged with notice of what others knew. and if tliat paper passes 
through the hands of one or more innocent parties, and finally cornes 
back to him, and he doubts the validity or infirmity of the paper, he is 
protected by the innocent parties who stand behind him. That is ail 
that means. Otherwise negotiable paper would be set afloat in the 
community which might be valueless ; so that nothing remains for 
you but to find a verdict for the plaintiff for the sum stated, unless 
actual notice, as stated, is traced through ail the transférées of the 
paper. This raises a very important question for the suprême court 
«f the United States to pass upon, in the light of its récent décision, in 
the principal case. 
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Snydeb ». Fhabo. 
{Oireuit Court, D. Belaware. October 6, 1885.) 

1. Set-OFF— LAW AIîD EQXriTT. 

TJnder the distinction required to be maintalned in the courts of the United 
States between actions at law and suits in equity, in remédies, pleading, and 
practice, a plea of set-ofE whicli contains a purely équitable défense to an ac- 
tion on a promissory note, cannot be admitted, altliough such défense would 
be allowed in the state where the note waa made. 

3. AccoBD AND Satisfaction. 

Satisfaction of a debt by the hands of a stranger is good when made by the 
authority of or subsequently ratifled \)j the défendant; and the fact of plead- 
ing it will be sufflcient évidence of ratification. 

8. Rbpugnanct in Plbading. 

The défendant having flled with a plea of accord and satisfaction a bill of 
particulars, from which it appeared that the lumber, which it is alleged in the 
plea was delivered by the late firm of A. R. P. & Son to and received and ac- 
cepted by the plaintilt in satisfaction of the défendant' s note, was charged to 
the plaintift on the books of the firm, and that the account showed no crédits, 
but still remained open and unsettled, held, that the plea and the bill of par- 
ticulars being taken and construed together, the statemeats set f orth in them 
were contradictory and répugnant, and did not sustain the plea. 

At Law. Demurrers. 

J. H. Hoffecker, Jr., and John B. Uhle, for plaintiff. 

John B'iggs, for défendant. 

Wales, J. This is an action by the payée against the maker of a 
promissory note for $1,062, dated at Philadelphia, January 1, 1876, 
payable to the order of the plaintiff three years after date, and signed 
by the défendant. Among other défenses, the défendant bas pleaded 
set-off and accord and satisfaction, and filed the same bill of partic- 
ulars with each plea. The plaintiff bas demurred generally to both 
pleas. The plea of set-off states that before and at the time of bring- 
ing the action the plaintiff was and still is indebted in a very large 
sum of money to the said défendant and George B. Pharo, lately trad- 
ing as A. E. Pharo & Son, "ont of which said sums of money so due 
and owing from the said plaintiff to the said défendant, the said Hora- 
tio W. Pharo and George B. Pharo, lately trading as A. E. Pharo & 
Son, are ready and willing, and hereby offer, to set off and allow to 
the said plaintiff the full amount of the said damages," etc. The bill 
of particulars is a copy from the books of the late firm, containing 
itemized charges against the plaintiff for lumber sold and delivered 
between March 8, 1876, and August 16, 1877, inclusive, amounting 
in ail to $9,286.49, with interest from January 1, 1878. Itisobjected 
to this plea that it sets up an équitable défense to an action at law. 
On the other hand it is contended that, as the note was executed in 
the city of Philadelphia, (though no place of payment is named,) the 
lex loci contractus should govem the question of the validity of the 
plea, and that the défense now made, having been uniformly recog- 
nized and allowed by the courts of Pennsylvania, in the construction 
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of the statute of set-off in that state, it should also be admitted hère 
on principles of interstate comity. Childerston v. Hammon, 8 Serg. 
& R. 68; Stewart v. Coulter,12 Serg. & E. 252; Wrenshdl v. Gook, 1- 
Watts, 464; Craig v. Hendcrson, 2 Pa. St. 261; Solliday v. Bissey, 
12 Pa. St. 347 ; Tustin v. Cameron, 5 Whart. 379 ; Maberry v. Shis- 
1er, 1 Harr. 354, note. 

The statute of Delaware restricts the plea of set-oflF to "mutual 
debts betweeu parties to an action, due at thetime of action brought, 
in the same right," etc.; and the facts relied on by the défendant 
could not be received in the courts of this state in support of this plea. 
Am'd Del. St. 649; Shreve v. Wells, 2 Houst. 223. The Pennsyl- 
vania statute does not directly or indirectly include the right of a de- 
fendant to set off against his separate debt one due to him and others 
jointly, or as copartners, with or without their consent. P. L. 537. 
The courts of the latter state, however, by a broad and libéral con- 
struction of the statute, hâve almost uniformly held that, by the au- 
thority or with the consent of ail the partners, a member of a firm 
may avail himself of the spécial défense made in this case. Thus, 
in Craig v. Henderson, the court admits that in a suit against one 
member of a firm it is not permitted to set off a debt due the firm from 
the plaintiff because of the want of that mutuality which is essential 
to a set-off; but in Wrenshall v. Cook it is said that equity will, under 
spécial circumstances, allow a set-off where none can be admitted at 
law ; and the setting off a partnership debt, with the assent of ail the 
partners, in an action against one of them for his separate debt, is 
treated as being a purely équitable défense, and is allowed as such. 

Two reasons hâve been assigned for this équitable construction: 
one that it may save a firm debt due from an insolvent plaintiff, and 
the other that it avoids circuity of action. Neither of thèse reasons 
exista hère, since the plaintiff's insolvency has not been alleged, and 
if the set-off were allowed, the firm wonld still hâve to sue for the 
balance of their account. In the Pennsylvania courts both légal and 
équitable principles are administered through the médium of légal 
forma. The judge sits as chancelier, and the jury as assessors, to 
assist him upon the credibility of -witnesses, and in reconciling con- 
flicting testimony. Todd v. Campbell, 32 Pa. St. 252; Robinson v. 
Buek, 71 Pa. St. 386. 

This System may be the best, the wisest, and the most direct and 
expéditions mode of administering justice, but the question now pre- 
sented to this court is, are we at liberty to adopt the same course hère 
and admit the defendant's plea? The question is not a new one, and 
the authorities leave no room for doubt as to what disposition should 
be made of it. One of the first cases in which the subject was con- 
sidered is that of Robinson v. Campbell, 3 Wheat. 212, where it was 
decided that a merely équitable title could not be set up as a défense 
in an action of ejectment in the circuit courts of the United States, 
although such might be the practiee in the state courtô, After refer- 
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ring to the ]'urîsdietion of the former courts at law and in equity, as 
defined and regalated by the judiciary acts of 1789 and 1792, the 
court say : 

"The remédies in the courts of the "United States are to be, at comnion law 
or in equity, net according to the practice of the state courts, but according 
to the principles of common law and equity, as distinguished and deflned in 
that country f rom which we dérive our linowledge of those principles. " 

And, in Bennett v. Butterworth, 11 How. 674, the court, speaking 
through Chief Justice Taney, says : 

"Although the forms of proceedings and practice in the atate courts hâve 
been adopted in the district courts, yet the adoption of the state practice must 
not be understood as confouuding the principles of law and equity, nor as 
authorizing légal and équitable claims to be blended together in one suit, 
ïhe constitution of the United States, in ereating and deflning the judicial 
power of the gênerai government, establishes this distinction between law and 
equity." 

Thèse cases are cited with approval in Thompson v. Railroad Cos., 
6 Wall. 137, and in Van Norden v. Morton, 99 U. 8. 380. 

Equitable défenses, though admissible under the state practice, are 
not admissible in United States courts. Parsons v. Denis, 2 McCrary, 
359 ; S. C. 7 Fed. Rep. 317 ; Butler v. Young, 1 Flip. G. G. E. 276. In 
U. S. V. Robeson, 9 Pet. 325, it was decided that on common-law prin- 
ciples the assignment of a claim as between individuals could not be 
regarded as transferring to the assignée a right to bring an action at 
law on the account in his own name, or to plead it by way of set-ofif 
to an action brought against him. The same question was considered 
in Whittenton M. Go. v. Memphis é 0. R. P. Go., 19 Fed. Eep. 273, 
where ail the authorities are collected as late as 1883. 

It will be seen that an unbroken line of cases leads to the one con- 
clusion, that under the constitutional distinction between actions at 
law and suits in equity, in remedy, pleading, and practice in the courts 
of the United States, a plea of équitable set-off to an action at law on 
a promissory note cannot be admitted, though such défense would be 
allowed in the state where the note was made. 

Judgment on the demurrer for the plaintiff. 

Under the plea of accord and satisfaction the défendant claims 
that, af ter the making of the note and before action was brought on it, 
"he, the said Horatio W. Pbaro and George B. Pharo, lately trading 
as A. E. Pharo & Son, between March 8, 1876, and August 16, 1877, 
delivered to the plaintiff great quantitiesof lumber," etc., of the value 
of $15,000, in fuU satisfaction of plaintiff's demand, and that the 
plaintiff then and there received and accepted the lumber in fuU sat- 
isfaction and diacharge of the note. The identical bill of particulars 
which was filed with the defendant's plea of set-off was also filed with 
this plea. Two objections are made to the plea : (1) That it does not 
aver that anthority was given by the défendant to make the satisfac- 
tion, or that he subsequently ratified or consented to it; (2) that it 
does not aver the discharge of the plaintiff from liability for the lum- 
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ber charged to him on the books of the late firm, or for any part 
thereof. 

In support of the first objection, reliance is placed on a technical 
rule said to bave been first laid down in Grymes v. Blofield, Cro. Eliz. 
541, that the matter received in satisfaction must be given by the 
debtor, and not by a stranger; the reason of the rule being that the 
third party was not privy to the original contraet. On this authority 
the rule was adopted and followed, with more or less modification by 
the courts, both in England and in our own country, for a long time. 
It was first questioned in Jones v. Broadhurst, 67 E. C. L. 173, by Jus- 
tice Cbesswbll, who not only denied the justice of the rule, but demon- 
strated that the accuracy of the report in Cro. Eliz. was so doubtful 
that it could no longer be considered of mucb authority as a préc- 
èdent. In his opinion be cited a case in 36 H. 6, reported in Fitzh. 
Abr, , where it is 



"If a stranger does trespass to me, and one of his relations, or any other, 
gives anything to me for the same trespass, to which I agrée, the stranger 
shall hâve advantage of that to bar me; for, if I be satisfled, it is not reason 
that I again be satisfled." 

Jones V. Broadhurst does not expressly détermine the point, as it 
was not necessary to do so in that case, but none of the later English 
décisions adhère with any strictness to the rule, and it is quite évi- 
dent from an examination of them that a plea of satisfaction by a 
stranger, when properly averred, would be held good. Belshaw v. 
Bush, 73 E. C. L. 191; Goodwin y. Cremer, 83 E. C. L. 767; Kemp 
V. Balls, 10 Exch. 607; Simpson v. Eggington, Id. 845. 

The rule continued to be applied and enforced in this country ap- 
parently without considération or inquiry of its justice or authority, 
notably in Cloiv v. Borst, 6 Johns. 37; Daniels v. Hallenbeck, 19 
Wend. 408; Bleakely v. White, 4 Paige, 655. And as late as 1873, in 
Atlantic Dock Go. v. Mayor, 53 N. Y. 66. But its unsoundness and 
inequity were so fully exposed by Baetley, C. J., in Leavitt v. Morrow, 
6 Ohio, 72, as to leave no justification for the further récognition of 
its authority. Following Jones v. Broadhurst, the chief justice at- 
tacks the origin of the rule, and concludes his able argument in 
thèse words : 

"The rule laid down is purely technical, and the reason assigned that the 
stranger is not privy to the condition of the obligation loses ail its reality 
when we consider that the satisfaction must hâve been accepted by the plain- 
tifE and assented to or ratified by the défendant. It would seem, therefore, 
that a rule which in it« tendeney is calculated to foster bad faith and defeat 
the purposes of justice ought not to be adhered to simply on account of its 
antiquity." 

The same subject is discussed in the notes to Cumber v. Wane, 

1 Smith, Lead. Cas. 469, and to Vadakin v. Soper, 2 Amer. Lead. 

Cas. 163, in which the learned editors concur that the rule bas been 

virtually abrogated. It is true, the plea does not aver the defendant's 

v.25F,no.7— 26 
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authority to make the satisfaction or hia subséquent ratification of 
it ; but it is to be presumed that such authority was given at the time 
of the act done, and if not, the subséquent ratification by pleading 
will be Bufficient. 

As far as this objection goes the plea is a good one. But the sec- 
ond exception is, we think, fatal to the validity of this plea. The 
great disparity between the amount of the note and the value of the 
material which is alleged to hâve been delivered to the plaintiff in 
satisfaction, as well as the fact that the delivery was made nearly 
18 months before the note became due, might be open to com- 
ment, if it was necessary for the disposition of the case. The bill 
of particulars filed with this plea shows an open and unsettled ac- 
count on the books of the late ûrm against the plaintiff without the 
entry of any crédit. The amount charged is still due and owing by 
the plaintiff to the firm, with interest from January 1, 1878. It is 
presumed that the books of the firm were regularly and fairly kept, 
and it is évident from them that the lumber was not originally deliv- 
ered in satisfaction of the note ; otherwise the note would hâve been 
credited and the account closed, or the material would bave been 
charged to the défendant, who avers that it was delivered on his ac- 
count and for his benefit. This bill is a part of the plea, and the two 
being construed together, contain contradictory and répugnant state- 
ments. The one is inconsistent with the other, and they neutralize 
each other. 

The plea is bad on account of repugnancy, and judgment must 
therefore be given on the demurrer for the plaintiff. 



Abbott and others v. ciubtis & Co. Manuf'g Co.* 

[Circuit Court, E. D. Missouri. October 30, 1885. 

1. Phactice — Verdicts — Act of 1873. 

The provisious of the act of 1872, requiring conf ormity to state practice, do 
not apply to the form of verdicts. 

2. SaME — C0UNTBK-Cl,AIM8. 

Where in a suit on promissory notes, the answer contams counier-claims, it 
is proper to instruct the jury to ascertain the rights of ail parties, and strike 
a gênerai balance, and give a verdict for the amount of the balance. It is un- 
necessary in such cases for the jury to find on each count of the pétition and 
each count of the answer separately. 

3. BAIIiOR AIÎD BaILEE — lîTSURANCE — STORAGB. 

Where A. left goods in B.'s hands without any agreement as to storage or 
insurance, but with the understanding that they should be subject to his order, 
and that B. should use what he wanted, and pay for what he used, and B. in- 
sured the gooda, Jield, that A. was not liable to him for either storage or in- 
surance, upon a final settlement. 

At Law. 

'Eeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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Sait on four promissory notes executed by the défendant and made 
payable to the plaintiffs. The answer states tbat the notes sued on 
were made and delivered in considération of a part of several invoices 
of steel saw-plates, tberetofore sold and delivered to the défendant by 
the plaintiffs, and which were warranted sound and fit for use, and 
that the portions of said plates which proved defective on trial were 
of value largely in excess of the notes sued on; and that, being no- 
tiôed of that fact, the plaintiffs, in October, 1884, canceled said sale 
of plates, and received the unused plates back again, and agreed to 
cancel said notes. Further answering, the défendant set up two 
counter-claims, — one for $190, under an alleged agreement by plain- 
tiffs to pay tbe défendant as much as it should lose in unsuccessful 
attempts to manufacture plates out of the lot returned, into saws, 
and one under an alleged agreement by plaintiff to repay to défend- 
ant the priées paid by défendant for the saw-plates returned in Octo- 
ber, 1884, ($6,590.50,) less the amount of said notes, being a bal- 
ance of $3,826.73. There was a jury trial, and the court charged 
as f ollows : 

Teeat, J., {orally.) Gentlemen of the jury, I know not that the court 
can aid yen very largely in this matter, beeause the case is one of accounting, 
which it is for you to détermine. There are a great many technical proposi- 
tions which haye been submitted, and wliich, for the purpose of determining 
this case, it is unnecessary to instruct you about. The question is whether 
there is auything due from tlie défendant to the plaintiffs, or vice versa. What 
is the balance of the account, and in whose favor is it, and for what amount? 
You hâve noticed what the course of dealing has been between thèse parties. 
It seems to be admitted, — ^it has been abundantly proved, — ^that this défendant 
bought thèse saw-plates with a guaranty, if not expressed certainly implied, 
and therefore a guaranty ttiat the défendant sliould be credited for ail defect- 
ive plates. The business in one aspect may be a little peculiar. When plates 
were ordered and sent forward Invoiced, notes were to be executed for the 
fuU value thereof wlth the understanding that if any of thèse plates proved 
defective the party défendant should be credited the invoiced value thereof, 
and, if it so happened, that when the value of thèse defective plates was aa- 
certained to be equal to any one of the séries of notes for which there was 
a séries of shipraents, they would surrender a note in that amount. That 
was the course of the trade. 

It seems that in January, 1884, there was a settlement,— that is, the $1,600 
and $400 matter,— therefore I think it hardly necessary to go behind that item, 
beeause the parties chose to sell to tlie party défendant the rejected plates then 
on hand, maldng an allowance. They settled the affairs between them up 
to that tinie. The business ran on afterwards until we get down to the al- 
leged agreement in Deceraber; that is, the $6,000 agreement. In the inter- 
mediate time, as one of the jurors has asked, it appears that certain notes 
were surrendered beeause the defective plates bad been sufflciently ascer- 
tained to amount to at least tlie face value of those notes. The point which 
I sought to ascertain by my inquiries, and which the juror did, pursuing the 
same line of thought that was in my mind, was whetiier that was a final set- 
tlement. It appears not to hâve been a final settlement, and never was a 
final settlement. This left the matters where we are to-day. Now, it is al- 
leged that in December, 1884, there was an interview between thèse parties 
with regard to thèse defective plates. It is stated on the part of the défendant 
hère that ail thèse matters— the $6,000 and something— were to be considered 
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as rejected plates; and they settled the matter on that basis at that tîme. If. 
however, (wliich is its contention,) the plates were to be left in the hands of 
this défendant, something must be done with those. What? Was the party 
défendant to keep those plates indeflnitely, subject to the order of the plain- 
tiffsï On the other hand, if the party défendant was to keep those subject 
to order, on what terras should he be allowed storage for thera ? Had he 
the right, if he stored them, to charge Insurance? It occurs to me, gentle- 
men, as far as that item of insurance is coneerned it should be rejected, be- 
cause no agreement in any of thèse arrangements between principal and factor 
evsr involves the question of insurance unless there ia an express agreement 
to that efEect. Hence that little item can be rejected. 

It is charged by the défendant that as a variation of that agreement the 
défendant might go on, and was urged to go on, and get out of this whole 
rejected lot the $6,000 and something, and see if they could not lessen the 
amount of that. If he did so, he was to pay the iavoiced value therefor, but 
if in the course of his experimenting for the beneflt, in one sensé, of the 
plaintifls, it turned out that the particular plate was bad, he should pay the 
cost and expense of that. Now whether that is so or not is a matter of dis- 
pute. If you think there was such an agreement, very well, — allow him 
that amount, $190 and something; if you do not, reject it. Ordinarily such 
an agreement would not exist, as Mr. Branch told you. Nothing short of an 
express agreement to that end would permit that item to be allowed. If they, 
however, agreed that the défendant should go on experimenting with the so- 
called rejected plates and be allowed for its labor, and some of them turned 
out bad, then said sum would be allowed; otherwise not. This business is 
a little peculiar in some of its aspects. Notes were given, as is not denied, 
and as ail the testimony shows, for the invoiced price of those goods when 
received, with the understanding that when détective plates appeared crédit 
should be given therefor. Now, as an ordinary rule of law controUing those 
matters, the party giving notes under such circumstances must pay them 
unless he shows that he is entitled to crédit. The proof is on him to show 
that they were defective plates which ought to be credited on the notes. 
There is, gentlemen, a peeuliarity that seems to trouble the jury, as it does 
the court, in regard to this matter. Hère were détective plates f rom time to 
time which turned out to be defective. What was to be done with them? 
Whose property were they? You hâve heard a great deal in the course of 
the argument in regard to that. Were they to be left in the defendant's 
hands as the property of the plaintiffs ? Whose property were they? If they 
gave crédit to the défendant for the full value, certainly they were entitled 
to the defective plates. Was the défendant bound to keep them indefinitely as 
rejected? What was to be done with them? I asked the question of the 
counsel and one of the witnesses, I think, in the course of the examination, he 
having used the terms "billed back," which ail marchants understand to be 
shipped back. But it seems that was not the course of business. He did 
not ship back, and hère they lay on the hands of this défendant. Now, what 
was to be done with them? That is one of the difflculties of the case. The 
défendant, as thèse matters accumulated on his hands, flnally wished to close 
the whole business. He advertised and sold them for the sum named, $1,860. 
True, it appears that he beeame the purehaser, but that cuts no figure as to 
who the purehaser was. The net amount of that sale should be credited to 
the plaintifl. 

A great deal is said in the course of this correspondence about consign- 
ments, and a point was made by way of contention hère with regard to the 
technical meaning of tliat terra " consignnient. " Technically there was no con- 
signment; but it is unnecessary to go into that matter, because this transac- 
tion is outside of ail such technical questions. If I understand it correctly, 
hère Were rejected plates. Parties understood that crédit should be given for 
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them. It was done. The rejected plates were hère. ' They were plates be- 
longing to this plaintiff, the shlpper. If he did not choose to remove them, 
there they were. Wluit was to be done with them? If the understanding 
was, as contended hère, that "you hold on to thèse plates, experiment on them, 
and see if you can flnd some good ones out of them, and pay us for the good 
ones; and if in the course of your experimenting you incur labor, we will pay 
you for the labor, " then thèse parties stood in tlie relationship, not technic- 
ally of consignées, but of bailee of the otlier party, holding the property for 
the beneflt of the plaintiffs, and the plaintiffs must pay accordingly. 

Now, the éléments of aecounting are: Tirst, charge against the défendant 
the amount of thèse notes. Crédit him, (if you reach a conclusion that the 
$6,000 and odd matter was the adjustment oE the plates in December,) crédit 
him with that amount. Then this labor item, — you will hâve to consider if 
there was an agreement. If you don't think there was such an agreement, 
eut out that, and eut out the Insurance, and if there was no agreement in re- 
gard to storage, eut that out, and take the net value of the final sale, and charge 
that against the défendant, and I think you can reach a conclusion. 

The verdict of the jury was as follows: 

"We, the jury, flnd for plaintiff in the above-entitled cause in the sum of 
twentyrfour hundred and seventy-three 39-100 dollars." 

Thereupon the défendant filed a motion for a new trial upon the 
following grounds, to-wit : 

"First. That said verdict is against the évidence and the weight of évi- 
dence. Second. That said verdict is contrary to the instructions or charge 
of the court upon the évidence. Third. There is no (inding on the counter- 
claims set up by défendant. Pourth. The verdict is irregular, improper, 
and unintelligible under the pleadings and évidence. 

W. B. Homer, for plaintiffs. 

George M. Stewart, for défendant. 

Trbat, J., (orally.) In the case of Jerre Abbott and others against 
the Curtis & Co. Manufacturing Company (Mr. Stewart on the one 
side and Mr. Homer on the other) the charge of the court, as re- 
quested, bas been written out. It involves a great many other cases 
that are arising before the court ; one case in particular, in which Mr. 
Overall and Mr. Cunningham are concerned. The proposition sub- 
stantially is this: While under the act of 1872 the fédéral courts 
conformed to the practice, pleadings, etc., of the varions states iu 
■which fédéral courts are administering law, does that statute go to 
the extent of requiring the fédéral courts to pursue- whatever there 
may be in the local statutes with regard to instructions to the jury, 
and their modes of rendering a verdict? Hère was a demand on 
promissory notes. There was an underlying agreement that if any 
of the plates which were in considération of the notes should prove 
defective, there should be a déduction on that account. It was con- 
tended on the part of the défendant that there was a December agrée-, 
ment by which a large mass of thèse plates should be credited to the 
défendant, — they say the sum of $6,000. That was the point of dis- 
pute. Testimony was given on the one or the other side varying very 
greatly. The jury chose to find, and this court will not review their 
finding, that there was no such agreement; that under the instruc- 
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tions of the court, if they found that was bo, they should crédit the 
$6,000 ; if they found it was not so, they should crédit any defective 
plates that might hâve been ascertained. They found on the theory, 
unquestionably, in looking through the testimony, that there was no 
Buch agreement by way of settlement, in December, but that there 
were defective plates whioh had been suffioiently proved, and they 
made a full allowance therefor. One of the gentlemen of the jury, 
under the direction of the court, kept a detailed account of ail those 
matters. He seemed to be, and I présume was, quite as intelligent 
as the court itself in analyzing the débit and crédit account, and the 
jury settled it accordingly. 

So far as the amount is concerned, I cannot see that the jury com- 
mitted any error. The other point presented is, that inasmuch as 
there was a counter-claim the jury should hâve found specifically— 
there being a séries of notes sued on by the plaintff — with regard to 
each, and separated them in its verdict, and separated also the coun- 
ter-claims to the extent that they might allow the same, and find 
specifically on each count of the pétition, and also ou each counter- 
claim. I am very well aware of the rulings of the suprême court of 
the state of Missouri, and also of state statutes, and I hâve disregarded 
them in the light of the décisions of the suprême court of the United 
States; so the ruling which I shall make on this point, if the question 
should be presented again, shall be broad enough to cover ail this 
class of cases. It is very important that it should be understood 
what the ultimate décisions of the suprême court of the United States 
are on thèse questions. In 91 U. S. 426, (the case of Nudd v. Bur- 
rows,) those matters were before that tribunal. I will read what the 
court said : 

"The line which séparâtes the two provinces must not be overloolted bythe 
court. Gare must be taken that the jury is not misled into the belief that 
they are alike bound by the views expressed upon the évidence and the in- 
structions given as to the law. [Ihad oceasion during this term to adrainister 
a very sharp rebuke to the jury in regard to that. They seemed to tliink they 
could take the law and do as they pleased with it.] They must distinctly un- 
derstand that wliatis said as to the facts is only advisory, and in no wise in- 
tended to fetter the, exercise flnally of their own independent judgment. 
Within thèse limitations, it is the right and duty of tlie court to aid them by 
recalling the testimony to their recollection, by collating its détails, by sug- 
gesting grounds of préférence where there is contradiction, bydirecting their 
attention to the most important facts, by eliminating the true points of in- 
quiry, by resolving the évidence, however complicated, into its simplest élé- 
ments, and by showing the bearing of its several parts, and their combined 
effect, stripped of every considération which might otherwise mislead or con- 
fuse them. How this duty shall be performed dépends in every case upon the 
discrétion of the judge. There is none more important resting upon those 
who préside at jury trials. Constituted as juries are, it is frequently impos- 
sible for them to discharge their function wisely and well without this aid. 
In such cases, chance, mistake, or caprice may détermine the resuit." 

In other words, every one familiar with the common law knows that 
that was the proper proceeding. But the next question, which is the 



ABBOTT V. CUKTI3 & CO. MANUF G CO. 407 

moat important, is under this statute to which référence was made in 
this particular case, and in some other cases. There was an assign- 
aient of errors in the case eited from the United States suprême court, 
viz. : 

"ïhat the court erred in matters of practice. Before the judge began hia 
charge to the jury the counsel for the défendants requested him, in giving 
it, to cônform in ail things to the practice of the courts of record aud the 
law of the state. This he ref used to do. He also refused to allow the jury 
to take with them to their room the written instructions he had given them, 
and likewise the account-book, bills of lading, and additional papers, which 
had been introduced in évidence, other than the dépositions. To each of 
thèse refusais the défendants excepted. [This is a case from the Northern cir- 
cuit of Illinois.] The practice act of Illinois provides that the court in cliarg- 
ing the jury shall instruct them only as to the law of the case; that no in- 
struction shall be given, unless reduced to writing; that instructions asked 
shall not be modifted by the court, except in writing; that the instructions 
shall be taken by the jury in their retirement, and returned with the verdict; 
and that papers read in évidence, other than dépositions, may becavried from 
the bar by the jury. It is declared by the act of eongress of June 1, 1872, 
'that the practice, pleadings, and forms and modes of proceeding in civil 
causes, other than equity and admiralty causes, in the circuit and district 
courts, shall conform as near as may be ' to the same things ' existing at the 
time in the courts of record of the state within which such circuit and dis- 
trict courts are held.'" 

That was the point distinotly presented to the suprême court of the 
Dnited States. The court says : 

"The purpose of the provision is apparent upon its face. No analysis is 
necessary to reach it. It was to bring about uniformity in the law of pro- 
cédure in the fédéral aud state courts of the same locality. It had its origin 
in the code enaetments of many of the states. Wliile in the fédéral tribu- 
nals the common-law pleadings, forms, and practice were adhered to in the 
state courts of tlie same district the simpler forms of the local code prevailed. 
This involved the necessity on the part of the bar of studying tviro distinct 
Systems of remédiai law, and of practicing according to the wliolly dissimilar 
requirements of both. The inconvenience of such a state of tliings is obvious. 
The evil was a serious one. It was the aim of the provision in question to 
remove it. This was donc by bringing about the conformity in the courts of 
the United States which it preseribes. The remedy was complète. Tlie Per- 
sonal administration by the judge of his duties while sitting upon the bench 
was not complained of. No one objected or sought a remedy in that direc- 
tion. We see nothing in the act to warrant the conclusion that it was in- 
tended to hâve such an application. [That is, that the proceedings of the 
judge chargingthe jury shall be controlled by the local statute.] If the prop- 
osition of the counsel for the plaiutiff in error be correct, the powers of the 
judge, as defined by the common law, were largely trenched upon. A stat- 
ute claimed to work this effect must be strictly construed. But no severity 
of construction is necessary to harmonize the language employed with the 
view we hâve expressed. ïhe identity reqnired is to be in 'the practice, 
pleadings, and forms and modes of proceeding.' The personal conduct and 
administration of the judge in the discharge of his separate functions, in our 
judgment, are neither practice, pleading, nor a form nor mode of proceeding 
within the meaning of those terms as found in the context. The subject of 
thèse exceptions is therefore not within the act as we understand it. There 
are certain powers inhérent in the judicial office. How far the législative 
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department of the government can impair them to dictate the manner o£ 
their exercise are interesting questions; but it is unnecessary to consider 
them.» 

Now aa to the particular case in hand. Hère were counter-elaims 
and différent counts, and the controversy was as to where the balance 
belonged. The court charged, and it has been reduced to writing, 
Bubstantially, that the rights of ail the parties were to be ascertained 
by the jury, as they kept the détails, by striking a balance. If there 
■were any of those counter-elaims which ought to be allowed, the court 
instructed the jury in regard to them to allow them and strike the 
balance. The contention now is that there was error; that the jury 
ought to hâve found on each count in the pétition, and separately on 
each count in the counter-claim. In the light of what I hâve read 
with regard to it, I consider that it was whoUy unnecessary for the 
jury to go through a long examination of accounts between the par- 
ties, and separate them in their verdict, but that they could allow, as 
they did, evidently in this case, some thousand dollars of the counter- 
claim, and strike a balance. The matter substantially involved in 
the motion for a new trial is that they ought to hâve found separately 
■with regard to each issue out of the many issues presented. The 
suprême court has held otherwise, and I am fuUy in accord with it; 
and the motion for a new trial will be overruled. 



The Ambeose Light. 
United States ». The Ambrose Light, etc. 
(District Court, S. D. New York. September 80, 1885.) 

1. PiKACT— Définitions ot>— Fbloniotjs Intent— Law of Nations. 

"Depredating upon the high seas, without authority from any sovereign 
power," is piracy by the law of nations. It is not necessary that the motive 
be plunder, or that the déprédations be directed açainst the vessels of ail na- 
tions indisoriminately. As in rohbery upon land, it is only essential that the 
spoliation, orintended spoliation, be felonious; i. e., done willf ully, with in- 
tent to injure, and without légal authority or lawful excuse. 

S. Same — Maritime "Wabfarb — Felonious, if TJnlawful. 

As war means and intends spoliation of property and life, if the war be un- 
lawful, the animus beUigerandi is in the eye of the law felonious; it includes 
the animus furandi in the intentional destruction of life and property. 

tl. MaBITIME WaB THE RiGHT OF SOVERBIONS ONLT — UnrECOGNIZED RebEL 

Cruisbes Piratical. 

Maritime warfare, with its incidents of blockade and the right of search, 
imposes heavy bur Jens and restrictions upon ail commercial nations; in the 
view of international law it is the right of sovereigns only. Such warfare at- 
tempted to be carried on by unrecognized rebels is, in the eye of the law, 
mère private and unauthorized warfare, and therefore unlawful, and the 
governments affected hâve the technical right to suppress it at discrétion as 
piratical. 
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4 Commissions bt UNBScoaNizED Rbbbls Void — Vessblb mat bb Seize», 
Thotjgh Officeks and Ckew Acquittée. 

Letters of marque, or a naval commission, issued by rebels who hâve not ob- 
tained récognition of belligerent rights from any sovereign power, are void. 
Vessels sailmg under sucb commissions, and threatening neutral commerce, 
may be lawfully suppressed by seizure as technically piratical, tliough their 
offlcers and crews, if tbey reasonably believed tbeir commissions to be valid, 
might be acquitted. 

5. Eecognition op Bblligebbnct a Political, not Jtjdioial, Act — Coubts 

FoLLOW THE Executive. 

The récognition of rebel belligerency by other governments clothes insur- 
gents with a quasi sovereignty for war purposes, and makes them in the view 
of courts lawful combatants. Such récognition is the province of the political 
and executive departments only. Courts must f oUow, and cannot lead, the 
executive. Until récognition, the former order of things in foreign states is 
considered by the courts as continuing; courts hâve no authority to institute 
an original inquiry into the conditions of a foreign strife in order to détermine 
■whether it should be deemed mère sédition and rébellion, or a technical civil 
war carrying with it belligerent rights in the rebels. 

6. Samb — SsizimB Discketionabt with thb ^Executive— Natal Regui,ations. 

In cases of rébellion it is the modem practice for foreign nations to take no 
notice of the controversy unless their own interests or obligations are aSected; 
but interférence or non-interference in such cases is also within the discré- 
tion of the political and executive departments; and when a seizure of rebel 
vessels as piratical is authorized by gênerai naval régulations, or by spécial 
instructions from those departments, and the vessel seized is put on trial by 
the government as prize, it is the duty of the court to sustain the seizure as 
technically lawful by the strict rule of international law. The subject is at 
ail times within the control of the executive discrétion. Numerous authorities 
referredto, — ^histoiical précédents, treaties, the course of diplomacy, theviews 
of statesmen, récent text-writers, and commentators. 

7. Same— Récognition Imflied m Oxjb Dbmand op Stkict Blockadb. 

Récognition of belligerency may be express, as by proclamation; implied 
by acts of war, such as blockade; or tacit, by acquiescence in the exercise of 
belligerent rights. A refusai to acquiesce in the decree of a foreign state 
closing its own ports to commerce by municipal decree, such ports being in 
possession of armed rebels, ualess such decree were also supported by an 
effective blockade, is a récognition by implication of "a state of war," and of 
mutual belligerent rights, sufflcient to prevent subséquent condemnation of 
rebel vessels as prize. 

8. Case Stated— Vessel Relbasbd — Costs. 

After the burning of Colon by the rebel forces in Colombîa, the brîgantine 
A. L., commissioned by the rebels as a Colombian vessel of war, being over- 
hauled and searched by one of our naval squadron, on April 24, 1885, for the 
purpose of finding Preston, by whose orders Colon was flred, was seized under 
our naval régulations for not having a proper commission, brought to New 
York, and libeled b^ the government for condemnation as prize, under the 
law of nations, as piratical. Up to the day of seizure the rebels had not ob- 
tained récognition from any nation of a state of war or of their belligerent 
rights from any government; but subsequently, by a letter of the same date, 
our secretary of state, in reply to a previous notice of the Colombian minister 
that his government had closed certain rebel ports to commerce, and invited 
other nations to protect their commerce, which was interfered with by rebel 
vessels ofE Cartagena, refused to acquiesce in the Colombian decrees, or to 
recognize any closure of her ports in possession of the rebels, except by an 
effective blockade. The proof showed that the brigantine was fltted out to 
assist in the blockade of Cartagena by the rebels, and in their other military 
opérations on land about that port. Held, that in the absence of any récog- 
nition of rebel belligerency, or of an existing state of war in Colombia, either 
by that government orby any_ other nation, the rebel commission of their own 
vessel as a vessel of war was, in the eye of international law, unauthorized and 
void; that the seizure of the vessel as piratical was technically authorized by 
the law of nations; but that the implied récognition of an existing state of 
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war, in thé secretary's letter of the same date, prevented any condemnation of 
tlie vessel; but that as her aeizure was lawful at the time, her release should 
be ordered on the payment of the disbursements of the proceeding. 

The libel in this case was filed to procure the condemnation of the 
brigantine Ambrose Light, whioh was brought into this port as priza 
on June 3, 1885, by Lient. Wrigbt and a prize crew, detached from 
the United States gun-boat Alliance, under Commander Clarke, by 
whose orders the brigantine had been seized on the twenty-fourth of 
April. The seizure was made in the Caribbean sea, abont 20 miles 
to the westward of Cartagena. The commander was looking for the 
insurgent Preston, by whose orders Colon had shortly before been 
fired, to the great loss and injury of our oitizens. Observing the brig- 
antine displaying a strange iiag, viz., a red cross on a white ground, 
he bore down upon her, and brought her to by a couple of shot aeross 
her bows. Before coming to she exhibited the Colombian flag. On 
examination some 60 armed soldiers were found concealed below her 
deeks, and one cannon was aboard, with a considérable quantity of 
shot, shell, and ammunition. Preston was not found. Her papers 
purported to commission her as a Colombian man-of-war, and read 
as foUows : [Translation.] 

"I, Pedroa Lara, governor of the province of Barranquilla, in the state of 
Bolivar, in the United States of Colombia, with f ull povvers conferred by the 
citizen président of the state, I give to whom it may concern this patente of 
the saiUng vessel Ambrose Light, that she may navigate as a Colombian ves- 
sel-of-war in the waters touching the coast of this republic, in the Atlantic 
océan. 

"ïherefore, the gênerai commandantes and captains of the vessels-of-war 
of the friendly nations of Colombia are requested to give this vessel ail the 
considération that by right belongs to the vessels of the class of the Ambrose 
Light of ail civilized nations. In the faith of wliich we hâve given thèse prés- 
ents, and signed with rubric with the secretary of my office, in the city of 
Barranquilla, on the eighteenth day of the month of April, 1885. 

[Signed] "Peueoa Lara. 

The Secretary, [Sig.] "R. A. Del Vallb. 
(Indorsed:) "Office of the Militaky, 

"Baeeanquilla, April 18, 1885. 
"Eegistered and noted in folio and book, respectively. 
"ïhe General in Chief, N. Juneno Collante. 
"Adjutant and Secretary, A. Solanom." 

Believing this commission to be irregular, and to show no lawful 
authority to cruise as a man-of-war on the high seas, Commander 
Clarke reported her under seizure, in accordance with the naval rég- 
ulations, to Admirai Jouett, commanding the North Atlantic squadron 
then cruising in the Central American waters, and the admirai di- 
rected the vessel to be taken to New York for adjudication as prize. 
The vessel was at first supposed to belong to citizens of the United 
States. The proofs showed that she had been sold to, and legally be- 
longed to, Colente, one of the chief military leaders of the insurgents 
at Barranquilla. None of her officers or crew were citizens of the 
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United States. She was engaged upon a hostile expédition against 
Cartagena, and designed to assist in the blockade and siège of that 
port by the rebels against the established government of the United 
States of Colombia. She had left Sabanilla on April 20th, bound for 
Baru, near Cartagena, where she expected the soldiers aboard to dis- 
embark. She was under the orders of the colonel of the troops, 
whose instructions were to shoot the captain if disobedient to his or- 
ders. Further instructions were to fight any Colombian vessel no*; 
showing the white flag with a red cross. Sabanilla, and a few othei 
adjacent sea-ports, and the province of Barranquilla, including the city 
of Barranquilla, had been for some mon ths previous, and still were, 
under the conirol of the insurgents. The proofs did not -show that 
any other déprédations or hostilities were intended by the vessel than 
such as might be incident tothe struggle between the insurgents and 
the government of Colombia, and to the so-called blockade and siège 
of Cartagena. 

As respects any récognition of the insurgents by foreign powers, 
it did not appear in évidence that up to the time of the seizure of 
the vessel on April 24, 1885, a state of war had been recognized as 
existing, or that the insurgents had ever been recognized as a de facto 
government, or as having belligerent rights, either by the Colombian 
government, or by our own government, or by any other nation. The 
claimants introduced in évidence a diplomatie note from our secretary 
of state to the Colombian minister, dated April -24, 1885, which, it was 
contended, amounted to a récognition by implication of a state of 
war. The government claimed the forfeiture of the ship as piratical, 
under the law of nations, because she was not sailing under the au- 
thority of any acknowledged power. The claimants contended that, 
being actually belligerent, she was in no event piratical by the law of 
nations; but if so, that the subséquent récognition of belligerenoy by 
our government by implication entitles her to a release. 

ELihu Root, U. S. Atty., and J. P. Clark, Asst. Atty., for the United 
States. 

Frank F. Vanderveer, for claimants. 

Brown, J. The legality of the original seizure of the Ambrose 
Light dépends upon the answer to be given to the inquiry whether the 
cruise of the vessel under the commission of the insurgent leaders, to 
assist in the so-called blockade of Cartagena, must be regarded, under 
the circumstances of this case, as lawful warfare or as piratical. She 
was owned by one of the insurgents that signed her commission. 
None of her officers or crew were résidents of this country. The 
question must therefore be adjudged according to the law of nations. 

Neither the causes, nor the objects, nor the merits of the revolt 
are understood by the court; noris its extent or probability of success 
known. It is said to be, not for independence, nor for any division 
of the republic, but rather a personal or party struggle for the posses- 
sion of the reins of government, such as, unhappily, bas too often 
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arisen in the southern republics. The few ports and provinces that 
hâve passed under the control of the insurgenta hâve been acquired, 
it is said, partly by force of arms and partly by the iormer loyal 
officiais recognizing the insurgent leaders as their superior officers. 
But thèse circumstances, as well as the gênerai merits or demerits of 
the struggle, are, in the view of the court, wholly immaterial hère; 
because, as will be seen, it is not within the province of this court to 
inquire into them, or to take any cognizance of them, except in so far 
as they hâve been previously recognized by the political or executive 
department of the government. 

The considération that I hâve been able to give to the subject leads 
me to the conclusion that the liability of the vessel to seizure, as 
piratical, turns whoUy upon the question whether the insurgents had 
or had not obtained any previons récognition of belligerent rights, 
either from their own government or from the political or executive 
department of any other nation ; and that, in the absence of récogni- 
tion by any government whatever, the tribunals of other nations must 
hold such expéditions as this to be technically piratical. This re- 
suit follows logically and necessarily, both from the définition of piracy 
in the view of international law, and from a few well-settled princi- 
ples. Wheaton defines piracy as "the offense of depredating on the 
high seas without being authorized by any sovereign state, or with 
commissions from différent sovereigns at war with each other." Dana 's 
Wheat. Int. Law, § 122: Eebels who hâve never obtained récognition 
from any other power are clearly not a sovereign state in the eye of 
international law, and their vessels sent out to commit violence on 
the high seas are therefore piratical within this définition. The gên- 
erai prmeiples of international right and of self-protection lead to the 
same conclusion. (1) Ail nations are entitled to the peaceful pursuit 
of commerce through the ports of ail other civilized nations, unob- 
structed, save by the incidents of lawful war, or by the just restric- 
tions of the sovereign, (2) Maritine warfare, with its burdens and 
inconveniences to nations not engaged in it, is the lawful prérogative 
of sovereigns only. Private warfare is unlawful. International law 
has no place for rébellion ; and insurgents hâve strictly no légal rights, 
as against other nations, until récognition of belligerent rights is ac- 
corded them. (3) Eecognition of belligerency, or the aceordance of 
belligerent rights to communities in revolt, belongs solely to the politi- 
cal and executive departments of each government. (4) Courts can- 
not inquire into the internai condition of foreign communities in order 
to détermine whether a state of civil war, as distinguished from sédi- 
tion or armed revolt, exista there or not. They must follow the po- 
litical and executive departments, and recognize only what those de- 
partments recognize ; and, in the absence of any récognition by them, 
must regard the former légal conditions as unchanged. 

From thèse principles it necessarily follows that in the absence of 
récognition by any government of their belligerent rights, insurgents 
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that send out vessels or wair are, in légal contemplation, merely com- 
binations of private persons engaged in unlawful déprédations on 
the high seas; that they are civilly and criminally responsible in the 
tribunals for ail their acts of violence; that in blockading ports 
which ail nations are entitled to enter, they attack the rights of ail 
mankind, and menace with destruction the lives and property of ail 
who resist their unlawful acte; that such acts are therefore piratical, 
and entitle the ships and tribunals of every nation whose interests 
are attacked or menaced, to suppress, at their discrétion, such un- 
authorized warfare by the seizure and confiscation of the vessels en- 
gaged in it. The right of seizure by other nations arises in such 
cases, ex necessitate, from the very nature of the case. There is no 
other remedy except open war; and nations are not required to dé- 
clare war against individual rebels whom they are unwilling and are 
not required to recognize as a belligerent power. Nor are other na- 
tions required, for their own security, in such a case, to make any 
alliance with the parent state. By the right of self-defense, they may 
simply seize such law-breakers as corne in their way and menace 
them with injury. Without this right, insurgents, though récognition 
were rightly refused them, and however insignificant their cause, or 
unworthy their conduet, might violate the rights of ail other nations, 
harass their commerce, and capture or sink their ships with impu- 
nity. The whole significance and importance of the doctrine of réc- 
ognition of belligerency would be gone, since the absence of récogni- 
tion could be safely disregarded; the distinction between lawful and 
unlawful war would be practically abolished ; and the most unwor- 
thy revolt would hâve the same immunities for acts of violence on 
the high seas, without any récognition of belligerent rights, as the 
most justifiable revolt would hâve with it. The right to treat un- 
lawful and unauthorized warfare as piratical, seems to me, therefore, 
clearly imbedded in the very roots of international law. 

Thèse considérations seem to me suf&cient for the détermination of 
this braneh of the case. But as the right of the government to treat 
such acts as piratical is vehemently challenged, and as doubt on this 
point has been expressed by some récent authors, I proceed to con- 
sider the subject more in détail. 

It should be first observed that the case is not one where récogni- 
tion of belligerency has been accorded by the parent government, or 
by any other nation.* The question hère arises upon the entire ab- 
sence of récognition anywhere. In this respect the case is unique in 
modem times. No rebels, so far as I am aware, hâve ever attempted 
to blockade ports, and make an attack on the commerce of other 
nations, without any previous récognition of their belligerent rights. 
In the case of the late Confederate rébellion, Président Lincoln, it will 
be remembered, treated the revolt almost from the beginning as a 

' The contrary statement in the case of The City of Mexico, 24 Ped. Rep. 34, » as based 
upon the unadvised admission of counsel. 
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war wagèd against the government, and proclaimed a blockade of the 
Bouthern ports; a measure purely belligerent, and which the suprême 
court, in the Pme Cases, 2 Black, 635, 670, déclare "was in itself of- 
ficiai and conclusive évidence to the court that ustate ofwar existed." 
See, also, Coleman v. Tennessee, 97 U. S. 609, 517. The principal 
maritime nations of Europe, also, made haste to recognize a civil war 
as existing; to acknowledge the South as a de facto government, and 
to proclaim their neutrality in the contest. Again, in our revolution- 
ary struggle, nearly ail the European powers, except Portugal, which 
was dominated by English influence, acted in a friendly spirit, and, 
as neutrals, admitting our cruisers freely to their ports, and thus 
by implication recognizing our belligerencv. Lawr. Wheat. note 16, 
p. 41; Ann. Eeg. 1776, pp. *182, *183; Id. 1779, pp. 391, 409, 
429. See références in U. S. Messages & Doc. 1861, p. 371. France, 
as early as 1776, expressly recognized our belligerent rights, and set 
at liberty a corsair arrested by procurement of the British vice-ad- 
mirai, (Ann. Eeg. 1776; p. 261;) while Portugal alone, by decree of 
June 4, 1776, refused us récognition, shut her ports to our merchant- 
men, and denounced confiscation of ail our vessels found with con- 
traband goods on board. Id. 260. 

In ail the revolts and struggles for independence by the Spanisn- 
American colonies from 1810 to 1822, our government at an early 
stage of the contest, in every instance, acknowledged the existence of 
a state of war, and of the belligerent rights of the provinces; main- 
tained an impartial neutrality, and admitted to our ports the vessels of 
war of each party. Message of Près. Monroe, March 8, 1822; Note 
to 4 Wheat. Eep. App. 23-59. It was the same in the Greek révolu- 
tion, (see Dispatch of Mr. Adams to Eush, Aug. 18, 1823 ; 2 Elliott, 
Dip. Code, 633;) and the same in the contest by which Texas ac- 
quired her independence of Mexico. Id. 643, 684. Greece blook- 
aded the ports of Turkey; but England had already acknowledged 
her belligerent rights, and declared her strict neutrality. 2 Stapleton's 
Life of Canning, 408, 414, 443. 

Thèse are among the most prominent revolutionary struggles of ré- 
cent times. In ail of them the revolutionists were speedily recog- 
nized as belligerents by foreign powers, long before any récognition 
of them as independent states. Even England, in her statute of 16 
Geo. III., 1776, and in that of '17 Geo. III., 1777, which wasrenewed 
annually during the war, and which declared our privateers "pirates," 
recognized and declared the existence of a territorial civil war, where- 
bywe became "enemies" and "belligerents," as well as "rebels." Fer 
Nelson, J., in Prize Cases, 2 Black, 694 ; Lawr. Wheat. note, 79. In 
the long revolt of the Netherlands, Queen Elizabeth, from policy and 
religions sympathy, secretly aided the insurgents, and for 20 years, 
while professing amity with Philip, carried on a secret piratical war- 
fare against him. Hosack, Pkise, etc., of Int. Law, 153. The for- 
eign powers generally, says I-awrence, (1 Com de Droit, etc., 186,) 
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treated the Dutch corsairs as belligerents, though Spain regarded 
them as pirates. Until récognition as belligerents, insurgents hâve 
wsually carefully abstained from interférence with the rights of third 
powers. No instance bas been called to my attention, and I bave 
found none, tbough sucb cases may bave arisen, in which insurgent 
leaders bave undertaken to blockade ports to the exclusion of tbe 
legitimate commerce of ail nations, prior to their obtaining any réc- 
ognition of belligerent rights from abroad. AU citations of sup- 
posod précédents tbat omit inquiry into this vital circumstance are 
Ùkeiy to prove misleading. 

Again, this is a suit in rem for the condemnation of tbe vessel only ; 
not a trial upon a criminal indiotment of ber officers or crew. Tbe 
two proceedings are wbolly independent, and pursued in différent 
courts. Condemnation of the vessel as piratical does not necessarily 
imply a criminal liability of ber officers or crew. The vessel might 
be condemned for being engaged upon a piratical expédition only, or 
for attempts at piratical aggression or restraint. In sucb a case no 
indictment for piracy would lie, because criminal punishment is in- 
flicted only according to the municipal law of the captors; and our 
statutes do not make criminally punishable piratical undertakings or 
aggressions merely. The Marianna Flora, 11 Wbeat. 40 ; The Pa^ 
myra, 12 Wbeat. 1, 15. Even as regards acts tbat constitute un- 
doubted piracy, tbere may be valid personal défenses of the officers 
and crew, as suggested, tbougb not decided, by Marshall, C. J., in U. 
S. V. Klintock, 5 Wbeat. 14é, 149. If an owner should forge a commis- 
Bion from a lawful belligerent, and send bis vessèl out as a privateer 
under officers and crew who acted in good faith, supposing ber com- 
mission to be genuine, the vessel sbould be condemned, tbougb tbe 
officers and crew might be acquitted. So if mère usurpers, knowing 
tbat they bave no recognized autbority, should commission tbeir own 
sbips as vessels of war to blockade loyal ports and to tbreaten tbe 
lawful commerce of ail nations, and foreign merchantmen were cap- 
tured or sunk by them during sucb a blockade, it is possible tbat the 
officers and crew might bave accepted tbe commission upon such a 
reasonable supposition of its coming from an authorized belligerent 
as to furnisb a just défense upon a criminal indictment, tbougb none 
tbe less should tbe vessel and those who commissioned ber be held 
engaged in an illégal and piratical expédition. See V. S. v. Gihert, 2 
Sum. 19. Hère tbe court bas to do only witb the cbaracter and de- 
sign of the expédition upon which the Ambrose Light was sent out 
by the insurgents who owned and commissioned ber. And, so far aa 
respects the lawfulness of ber seizure, the question is the same as if 
she had actually captured one of our merchantmen, or sunk ber and 
killed the officers and crew while they were lawf ully entering tbe port 
at Cartagena. 

1. Piracy bas two aspects : (a) As a violation of the common rigbt 
of nations, punishable under the common law of nations by tbe seiz- 
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ure and condemnation of the vessel only, in prize courts; (6) ita lia- 
bility to punishment criminally by the municipal law of the place 
where the offenders are tried. Aceordingly, the définitions of piracy, 
aside from "statutory piracy," fall naturally into two classes, ac- 
cording as the offense is viewed more espeeially as it affecta the 
rights of nations, or as amenable to criminal punishment under the 
municipal law. The common-law jurists, and our standard authors 
on criminal law, define piracy as "robbery on the high seas;" or 
"such acts of violence or felonious taking on the high seas as upon 
land would constitute the crime of robbery." 1 Euss. Cr. *144; 1 
Bl. Comm. *72; Whart. Crim. Law, § 2830; Sir Charles Hedges, 
13 How. St. Tr. 454; Sir L. Jenkins, 13 Petersd. 349, note; Phil. 
Int. Law, 414. The majority of authors on international law, how- 
ever, define it substantially as Wheaton definea it, viz., as "the offense 
of depredating on the high seas without being authorized by any 
sovereign state; or with commissions from différent sovereigns at 
war with each other." Mann. Int. Law, 160; Hall, Int. Law, 218, 
and note; Bac. Abr. 163; 2 Browne, Civ. & Adm. Law, 461. See 
numerous citations to same effect by E. H. Dana, and [now Mr. 
Justice] Gkay, Dole v. New England Ins. Go., 2 Cliff. 394, 400, and 
note to 5 Wheat. 157. 

In several cases in the suprême court pirates are spoken of as 
synonymouB with "persons not lawfully sailing under the flag, or de- 
riving protection from the commission, of any government or nation," 
{U. S. V. Smith, 5 Wheat. 153, 163; U. S. v. Holmes, Id. 412, 417; 
The Malek Adhel, 2 How. 211, 232;) and the other common-law défi- 
nition is also frequently used. 

Prof. Perels, in his récent work on International Maritime Law, 
(Berlin, 1882, § 16, p. 125,) defines piracy generally in substantially 
the same terms as Wheaton, giving af terwards some 12 différent forma 
of the offense. Among thèse are included making captures under a 
commission after the commission bas expired, or after it is revoked; 
or after knowledge that the war bas ended; or outside the proper ter- 
ritorial limits of the war. Piraterie, § 16; Caper, § 34, pp. 186, 187. 

Both the above gênerai définitions, in most cases, lead practically 
to the same résulta. The latter is equally well established with the 
former, and ia more appropriate in a case of prize. This définition 
makes piratical, and is intended to make piratical, ail private, un- 
authorized maritime warfare. The reason is that ail such warfare is 
incompatible with the peace and order of the seaa, with due security 
for maritime commerce, or due responsibility for injuries to othera. 
Océan belligerency embracea the right to arrest, to visit, and to search 
the vessels of ail nations ; to seize contraband goods ; to blockade 
ports ; and, if need be, to capture or destroy the vessels and crews of 
ail nations that resist or violate the blockade. Thèse are high pré- 
rogatives of sovereignty, 3 Phil. Int. Law, (2d Ed.) 474; Lawr. 
Wheat. pt. 4, c. 1, § 5; Hall, Int. Law, § 178, p. 448; Wools. Int. 
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Law, § 116. They are neither permitted to mère private persons, or 
combinations of persons, nor sutïered by other nations at their hands. 
Such private warfare is, therefore, everywhere held unlawful; and, 
as it involvea the infliction of the highest injuries in tiie destruction 
of life and property, it is rightly held to be among the highest of 
crimes, and therefore piracy. There is no other offense that covers 
it. It is either piracy or no offense at ail. To show their right to 
carry on such warfare, both privateers and public vessels of war are 
required to be duly commissioned by some proper authority, and to 
sail under their proper flags. One of the forms of piracy mentioned 
by Prof. Perels (Int. Mar. Law, § 16, p. 127) is, "ships that sail with- 
out any flag, or without a flag sanctioned by any sovereign power ; 
or that usurp a flag, and commit acts of violence under it." And 
again, "ships that carry on privateering without a commission. Sec- 
tion 34, VIII. p. 185. Accordingly, our statutes authorize both our 
public vessels of war and our merchantmen to resist and to capture 
ail such vessels. Eev. St. §§ 4294, 4295. Our naval régulations 
provide, (1876, c. 20, § 18:) "If any vessel shall be taken acting as 
a vessel of war, or privateer, without having a proper commission so 
to act, the officers and crew shall be considered as pirates, and treated 
accordingly." The same are the English naval régulations. Section 
1861, Perels, Mar. Law, p. 185. A commission by unrecognized 
rebels is manifestly not "a proper commission;" and if such vessels, 
whenever "taken," cannot be detained as piratical, thèse naval régu- 
lations are unlawful. 

In the persistent demand made upon the states-general in 1779 
by Sir Joseph Yorke, the British minister at the Hague, for the sur- 
render of Paul Jones' prizes, as having been piratically captured, the 
long practice on this subject was referred to as follows : "Ail the pla- 
cards [decrees] of your Mightinesses require that ail the captains of 
foreign armed vessels shall, upon arrivai, présent their letters of 
marque, or commissions and authorities, according to the customs of 
admiralties to treat ail those as pirates whose letters are found to be 
illégal for want of being granted by a scvereign power." Ann. Eeg. 
1779, p. 430. 

The rules above stated are so familiar to seamen that they are sel- 
dom violated in récent times except by mutineers, plunderers, or 
outlaws. In révolutions conducted with discrétion, before interrupt- 
ing the commerce of the seas, such assurances of at least friendiy 
regard from some foreign powers are secured, as shall afford a justi- 
fication of naval warfare. In our own revolutionary struggle, although 
Washington, in 1775, employed some armed vessels in the défense of the 
coast, and for proouring necessary stores and supplies, no public 
ships of war were sent out by congress, nor were privateers author- 
ized, until the spring of 1776, atter assurances of friendiy support by 
France and Spain, and when they had in fact resolved upon render- 
v.25F,no.7— 27 
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ing us large peeuniary aid. 8 Baneroft's History U. S. 114, 136, 215- 
217, 320-823, 342, 343; 9 Baneroft's History U. S. 63, 134. 

2. The récognition by foreign states of a state of war in civil strife, 
or, what is the same thing, a récognition of the belligérant rights of 
the insurgents, autborizea courts of law to treat the insurgents as 
lawful combatants. In the language of Burke, "it is an intermediate 
treaty that puts rebels in possession of the law of nations." It gives 
them temporarily, and for war purposes, the status of an established 
nation, and ail the rights of public war. On the one hand, it is a 
concession to rebels in the interest of humanity and expedieney. On 
the other hand, since récognition of belligerency is not usually ac- 
corded till rébellion rises to the dignity of real war, and in its gên- 
erai aspects is fairly entitled to belligerent rights, notwithstanding 
the burdens it inflicts on other nations, it may be viewed as an ad- 
justment by foreign nations of their own relations, so as to accord 
with the just requirements of the actual facts. If récognition be 
granted, it relieves the parent state from ail responsibility for dam- 
ages for any irregularities or violence committed by the other bellig- 
erent. Had the Ambrose Light sunk one of our merchantmen ofif 
Cartagena, we should bave had claims for damages against Colombia, 
in the absence of any récognition of the usurpers; but if they had 
been recognized by us, Colombia would hâve been released, and the 
blockade would bave been lawful. 

3. Since récognition of belligerency is pro tanto, and for war pur- 
poses, a récognition of quasi sovereignty, and is attended by such im- 
portant conséquences, the power to grant or to withhold it, like récog- 
nition of full independence, falls within the exclusive province of the 
political or executive department. "No doctrine is better established, " 
says Stoey, J., in Gelston v. Hoyt, 3 Wheat. 246, 324, "than that it 
belongs exclusively to governments to recognize new states in the 
révolutions that may occur in the world; and until such récognition, 
either by our own government or the government to which the new 
state belonged, courts of justice are bound to consider the ancient 
state of things as remaining. This was expressly held in Rose v. 
Himely, 4 Cranch, 241, and to that décision on this point we adhère." 
To the same effect is the language of Chief Justice Marshall in U. S. 
V. Palmer, 3 Wheat 610, 635. This is again affirmed in Kennett v. 
Ghamhers, 14 How. 38, where Taney, G. J., adds, in référence to any 
inquiry by the courts, in cases of foreign civil strife, whether new states 
should be recognized or not: "Such an inquiry would be to take on 
ourselves the exercise of political autbority, for which a judicial tri- 
bunal is wholly unfit, and which the constitution has conferred ex- 
clusively upon another department." Page 51. Equally emphatic 
was the language of Chancellor Kent in Gelston v. Hoyt, 13 Johns. 
561, 587; and similar is the rule of the English law. City of Berne 
V. Bank of England, 9 Ves. Jr. 347; The Manilla, Edw. Adm. 1. 

Insurgents do not, from the mers fact of revolt, or by their acqui- 
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sition of a seaport, become entitled tothe rights of sovereignty on the 
high seas, nor to the right of récognition from other nations, whether 
they will or no. Eecognition may rightfully be given or withheld by 
other nations, according to their viewa of their own interests, tbeir 
moral sympathies, their ties of blood, or their treaty obligations; or 
according to their views of the merits or demerits of the revolt, ita 
extent, or probabilitiea of auecess. In the Case of Smith, tried for 
piracy before Mr. Justice Grieb in 1861, he eaid in his charge to the 
jury: 

"But it does not follow that every band of conspirators who may combine 
for the purpose of rébellion * * * becomes ipso facto a separate and in- 
dépendant member of the great family of sovereign states. A successf ul ré- 
bellion may be termed a révolution; but until it has become such it has no 
clalm to be recognized as a member of the family, or exercise the rights or 
enjoy the privilèges conséquent on sovereignty." Dana's Wheat. Int. Law, 
§21. 

In the case of the officers and crew of the Savannah, tried for piracy 
in 1861, before Mr. Justice Nelson, Mr. Evarts, in his argument for 
the prosecution, (page 302,) used the following language in référence 
to a récognition by foreign nations of rebel belligerency : 

"Now, what is the duty of other nations in respect to that? "Why, theii 
duty and right is this: that they may either accord to thèse struggling, re- 
bellious, revolted populations the rights of war, so far as to recognize them 
as belligerents, or not; but whether they will do so or not is a question fori 
their governments, and not for their courts, sitting under and by authorityi 
of their governments. For instance, you eau readily see that the great na- 
tions of the earth, uuder the influence upon their commerce and their peace' 
which I hâve mentioned, may very well refuse to tolerate the quarrel as be- 
ing entitled to the dignity of war. They may say : No, no; we do not see any 
occasion for this war, or any justice or beneflt that is to be proraoted by it. | 
We do not see the strength or power that is likely to make it successf ul, and 
we will not allow a mère atteiipt or effort to throw us into the condition of 
submitting to the disturbance of the peace, or tl»e disturbance of the com- 
merce of the world. ' Or they may say: • We recognize this right of incipient ! 
war to raise itself and fairly contend against its previous sovereign, — not nec- 
essarily from any sympathy or taking sides in it, but it is none of our affair, 
and the principles of the controversy do not prevent us from giving to them 
this récognition of their supposed rights.' Now, when they hâve done that, 
they may carry their récognition of right and power as far as theyplease, and 
stop where they please. They may say, ' We will tolerate the aggression by 
public armed vessels on the seas, aud our vessels shall yield the right of Visit- 
ation and searcli to them.' They may say, ' We will extend it so far as to in- 
clude the right of private armed vessels, and the rights of war may attend 
them ; ' or they may refuse to take this last step, and say, ' We will not tolerate 
the business of privateering in this quarrel.' And whatever they do or say 
on that subject their courts of ail kinds will follow." 

Judge Nelson, in his charge to the jury in the same case, {U. S. 
V. Baker, 5 Blatchf. 6, 14,) reiterated the same principle. He says, 
speaking of the récognition of' belligerency : 

"It involves the détermination of great public and political questions, whieV» 
belong to the departments of our government that hâve charge of our for- 
eign relations, — the législative and executive departments. When those ques- 
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tions are decided by those departments the courts follow the décision, and 
until those departments hâve recognized the existence of the new government, 
the courts of the nation cannot; * * * the courts are obliged to regard 
the ancient state of things as remaining unehanged." 

He then refers to our acknowledgment of the independence of the 
South American republics, and adds : 

"Prior to this récognition, and during the existence of the civil war be- 
tween Spain and her colonies, it was the declared policy of our government 
to treat both parties as belligerents, entitled equally to the rights of asylum 
and hospitality, and to consider them, in respect to the neutral relations and 
duties of our government, as equally entitled to the sovereign rights of war 
as against each other. This was also the doctrine of the courts which they 
derived/roOT the policy of the government, foUowing the political depart- 
ment of the government as it respects our relations with new governments 
erected on the overthrow of old ones." 

The praetice of our government, in such cases, is stated by Prési- 
dent Monroe in his message of March 8, 1822, above referred to. 
After referring to the natural sympathies of our people with the prov- 
inces, he says : 

"As soon as the movement assumed such a steady and consistent form as 
to make the success of the provinces probable, the rights to which they were 
entitled by the law of nations as egual parties to a civil war were extended 
to them. Each party was permitted to enter our ports with its public and 
private ships, etc. ïlirough the whole of this contestthe United States hâve 
remained neutral." 

é. In the absence of any récognition by foreign powers, or by our 
own government, it is clear from the above authorities that the court 
has no power to institute any inquiries into the status of insurgents 
in foreign countries, or to attempt to détermine, or to lead the politi- 
cal department in determining, whether or not there be a state of 
actual "open war;" whether the parties are "enemies" or "belligér- 
ants;" or whether the condition is that of armed rébellion merely. It 
is not necessary to consider whether, in a case where there has been 
notorious civil war for a considérable period, and where the parent 
government has itself recognized a state of war, or where other for- 
eign nations hâve done so, and where the government in whose courts 
the cause arises has taken no négative action, but has taeitly adapted 
itself to the situation as one of war, the court might not hold such 
circumstanees to amount to a tacit récognition of belligerency by its 
own government, Nothing of that kind exists hère. Until some réc- 
ognition by the political department, express, implied, or taCit, of new 
conditions in foreign states, there is no "open war," no "belligerent;" 
there are no "enemies" that the court can recognize, but only insur- 
gents. Under such circumstanees no légal validity can be allowed 
jin courts of law to the commissions given by such insurgents. In 
the case of U. S. v. Klintock, 5 Wheat. 14,4, on an indictment for pi- 
racy committed in 1818, it appeared that the privateer sailed under a 
commission from one Aury. Chief Justice Marshall said, (page 149 :) 
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"So far as this court can take any cognizance of that fact, Aury can hava 
no power, either as a brigadier o£ the Mexican republic, — a republic ofwhosà 
existence we know nothing, — or as generalissimo of the Floridas, a province 
in the possession of Spain, to issue commissions to authorize private or pub- 
lie vessels to malie captures at sea." 

In the case of Dimond v. Petit, 2 La. Ann. S37, (1847,) Exjstis, G. 
J., says : 

"This capture was made under color of an insurgent military authority at 
Campeachy, in the Mexican province of Yucatan. We directed the atten- 
tion of counsel to the necessity of furnisliing the court with information as 
to the course talsen by the government of the United States in relation to the 
belligerent rights of the province of Yucatan, which is said to hâve been in 
a State of rébellion against the republic of Mexico at the time of the capture. 
No justification has been exhibited to us for this outrage upon our flag, and 
the capture can be viewed in no other light by the court than as an act of 
lawless déprédation. It is well settled that the proceedings of courts in cases 
of this kind dépend entirely on the action of the gênerai governrnent. There 
being no évidence that a state of war was recognized by our government as 
existing between this insurgent power and Mexico, the rights of the former 
as a belligerent cannot be admitted by this court." 

In C7. S. V. Greathouse, 2 Abb. (U. S.) 364, 380, Mr. Justice Field 
said: 

"The courts • » • cannot treat any new government as having au- 
thority to issue commissions or letters of marque, which will afford protection 
to its citizens, until the législative and executive departments hâve recognized 
its existence. The judiciary foHows the politieal department of the govern- 
ment in thèse particulars." 

It f oUows that in the absence of any récognition by our government 
ot an existing civil war in Colombia, the commission executed by the 
insurgents to their own vessel to carry on maritime war, and to block- 
ade Cartagena, haa no validity that this court can recognize. Her 
déprédations, or intended déprédations, in preventing other nations 
from pursuing lawful commerce with Cartagena, must be viewed by 
the court as the acts of mère private, unauthorized persons. The 
commission is void, and as no commission. The vessel dérives no 
protection from it, and must be held piratical, as she would be held 
if cruising for similar purposes without any commission at ail. In 
addition to this, there was also the fraudaient exhibition of the Co- 
lombian flag when approached by the Alliance ; a flag to which the 
Ambrose Light clearly had no color of right, since the rebels had no 
color of claim to constitute the established government of the repub- 
lic of Colombia, but were mère usurpers. 

5. But it is urged that her cruise, to be held piratical, must bave 
been such in intent, and that an intent that, like this, is simply bel- 
ligerent, is not piratical ; and that on two grounds : First, because 
a belligerent "vessel is directed against the ships or property of ona 
nation only; and, second, because her acts are not done animo furandi, 
for the sake of plunder, but as acts of war only, animo belUgerandi. 

It is curious to notice that, in the case of the privateers commis- 
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sioned by the deposed King James IL, the same objections hère taken 
were urged before the privy council against any conviction for piracy. 
The judges, it is said, smiled, and asked counsel "whether there was 
ever any such thing as a pirate, if none could be a pirate but he that 
was actually in war with ail mankind." Hostis humani generis, it was 
said, is "neither a définition, nor so much as a description, of a pirate, 
but a rhetorical invective to show the odiousness of the crime." As 
regards the intent, anà the excuse furnished by King James' com- 
mission, it was asked whether such a commission could excuse a for- 
cible taking of goods on land from the guilt of robbery ; and, if not, 
why any more excuse piracy; and that "piracy was nothing but seiz- 
ing ships and goods by no commission, or, what was ail one, by a void 
or null one. Their pretending to believe that he [the king] has still 
a right, is no more excuse in the case of piracy than of treason, which 
every traiter may prétend to." See afuU account of this interesting 
case in 1 Phil. Int. Law, 428. Phillimore concèdes that thepriva- 
teers in that case were rightly adjudged pirates, jure gentium. Id. 
436. 

This case, in principle, eovers the whole ground of the objections 
hère urged; for those privateers intended warfare only, and war- 
fare under the king's commission, and against England only. The 
king, being deposed, was indeed but a titular king, without posses- 
sions; but this only served to make his commissions unlawful and in- 
valid, and that is the case with the commissions of the insurgents hère. 
The question of the légal conséquences of the invalidity of the commis- 
sions is the same in both cases. So, in Dole v. New England Ins. Co., 2 
Clifï. 394, 420, Cliffokd, J., says that the Confederate commission 
"would be utterly null and void as an answer to anindictment for an 
offense against our municipal criminal law," [i. e., against piracy.] 
But a felonious intent is as neoessary to conviction under our munic- 
ipal law as under the law of nations. The only remaining question 
is evidently the validity of the commission for war purposes, and that 
dépends wholly on récognition of belligerency. 

The objections hère urged, it must be observed, challenge, not 
merely the right to regard unreeognized belligerents on the high seas 
as pirates, but tbe right to fegard them as guilty of any offense at ail. 
The excuse, if good for anything, applies equally to any form of crime 
that might be charged. In other words, if thèse objections be sound, 
the public vessels of ail nations must stand silently by and see their 
merchant ships seized while engaged in lawful commerce, or sunk, if 
they resist, and their officers and crews slaughtered with impunity, by 
rebels who are refused récognition as lawful combatants. It would 
seem plain enough that the "law of nations," which is chiefly but 
an expansion of the common right of self-protection among co-equal 
sovereignties, could admit of no such impotent conclusion as that. 
If nations are unwilling to recognize insurgents as lawful combatants 
on the high seas, they must, of necessity, and for self-preservation. 
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bave the rîght to seize and s.uppresa insurgent vessels that, in spite 
of non-recognition, insist upon committing violence on vessels of other 
nations under the name of war. Otherwise, their rights are pros- 
trated before mère usarpers, and the so-called récognition of bellig- 
erency becomes a mère uselesa form. Thus, when the sea beoomes 
the theater of opérations, and ports are blockaded, there is no alter- 
native, as we shall find ail publicists and diplomatists agrée, but to 
treat the rebel cruisers either as belligerents or as piratical. Such 
seizures might, it is true, invite retaliation from the insurgents, and 
lead io irregular, or, ultimately, even to open war, if the insurgents 
had sufficient force to carry on such a struggle. But this is a con- 
sidération addressed solely to the political and executive departments, 
which, it is presumed, will take ail such contingencies into account in 
determining their course. It does not affect their légal rights. 

The objections named are really drawn from the usual définition 
of piracy, viewed as a crime, viz., as "robbery upon the high seas," 
coupled with a further description of the offense as committed in "a 
spirit and intention of universal hostility," which has been occasion- 
ally employed in describing the practice of gênerai pirates, rather 
than the essential éléments of piracy itself. 1 Kent, *183, *184; 
Davison v. Sealskins, 2 Paine, 333; per Nelson, J., in Case of Crcw 
of the Savannah, sut nom. ,U. S. v. Baker, 5 Blatchf. 6-10. But 
though indiscriminate déprédations are mentioned, it is added: "It 
is the same offense with robbery on land;" which shows that "the 
spirit and intention of universal hostility" is mère embellishment, and 
no part of the légal définition. 

No doubt indiscriminate violence and robbery on the high seas are 
piracy, (U. S. v. Smith, 5 Wheat. 153, 161 ;) but it isdoubtful whether 
any pirates ever really practiced, or intended to practice, wholly in- 
discriminate robbery upon ail vessels alike; and it is far from true 
that no acts are piratical by the law of nations except such as are of 
that description, or even except such as hâve a spécifie animus fu' 
randi, lucri causa. Of this last point Judge Sïory says, in the case 
of U. S. v. The Malek Adhel, 2 How. 211, 232: 

"If he willfully sinks or destroys an innocent merchant ship without any 
other object than to gratify his lawless appetite for mischief, it is just as 
much piratical aggression, in the sensé of the law of nations and of the act of 
congress, as if he did it solely and exclusively for the sake of plunder, lucri. 
causa. The law looks at it as an act of hostility, and being committed by a 
vessel not commissioned and engagea in lawful warfare, it treats it as the act 
of a pirate, and of one who is emphatically hodis humani generis." 

To the same effect see Dana's Wheat. notes 15, 83, 84; Hall, Int. 
Law, § 81, pp. 215, 216. As regards the "intent of universal hos- 
tility," Dr. LosHiNGTON, in the case of The Magellan Pirates, 1 Phil. 
Int. Law, 498-502, said : 

"AH persons are held to be pirates who are found guilty of piratical acts; 
and piratical acts are robbery and murder upon the high seas. * * * It 
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was never deemed necessary to inqnire whether the parties so convicted had 
intended to rob or to murder on the high seas indiscriminately." 

In the case of U. S. v. Ross, 1 Gall. 624, some Portuguese convicts 
at the island of St. Jago, in order to regain their liberty, had seized 
an American schooner and run away with her, and in carrying out 
their design had killed one of the persons on board. Judge Stoby 
said, (page 629:) "It was a clear case of piracy at common law. " 
See, also, In re Tivnan, 5 Best. & S. 645 ; infra, p. 430. So, if mariners 
f eloniously rise against the master and run away with the ship, this is 
piratieal at common law as well as by statute. MoUoy, De Jur. Marit. 
c. 4; U. S. V. Tully, 1 Gall. 247, 252, 255; 13 State Trials, 395, 454; 
The Magellan Pirates, supra. Yet in neither of thèse classes of cases 
is there any intent of universal hostility, nor are the offenders hostes 
humani generis, except in a gênerai sensé signifying a willful disre- 
gard of the essential order and welfare of human society,such as char- 
acterizes ail other high crimes. In this sensé Lord Hale speaks of 
murderers as hostes humani generis. "When one voluntarily kills 
another without any provocation it is murder, for the law présumes it 
to be malicious, and that he is hostis humani generis." 1 Hale, P. C. 
455. In the présent case, however, the spécifie mission of the Am- 
brose Light to "blockade" Cartagena was in itself a menace and an 
unlawful aggression against the ships of ail nations. 

The "intention of universal hostility," in any spécial sensé, is ap- 
plicable to pirates by profession only; to those who make piracy a 
business, and live by some approach to indiscriminate plunder, and 
who in that sensé are "gênerai pirates." In other words, it is a de- 
scription of the supposed practice of one class of pirates only ; just 
as the animus furandi is descriptive of the particular motive of most 
pirapies. But neither the gênerai intent in the one case, nor the 
particular and common motive of plunder in the other, is necessary 
or essential to the offense of piracy itself. And it is manifest that 
the offense may be as complète, though but a single act be committed 
or intended, as if such acts were practiced as a business, and indis- 
criminately on ail vessels, to procure a livelihood. 

Upon an indictment under the United States Statutes of the ofBcers 
and crew of the rebel cruiser Savannah, in 1861, Mr. Justice Nelson, 
incidentally referring to piracy by the law of the nations, says : 

"This is defined to be a forcible déprédation upon property on the high 
seas without lawful authority, done animo furandi; that is, as defined in 
this connection, in a spirit and intention of universal hostility. A pirate is 
said to he one who roves the sea in an armed vessel, without any commission 
from any sovereign state, on his own authority, and for the purpose of selz- 
ing by force and appropriating to himself, without discrimination, every ves- 
sel he may meet. For this reason pirates, according to the law of nations, 
hâve always been compared to robbers, the only différence heing that the sea 
is the theater of the opérations of one, and the land of the other. * * * 
Kow, if it were necessary on the part of the government to bring the crime 
charged in the présent case against the prisoners within the définition of 
robbery and piracy, as linown to the common law of nations, there would be 
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great difficulty in so doing upon the évidence, and, perhaps, upon the counts 
in the indictment; certalnly upon the évidence, for that shows, if anything, 
an intent to depredate upon the vessela and property of one nation only — the 
United States — which falls far short of the spirit and intent, as wehave seen, 
that are said to constitute essential éléments of the crime. But the robbery 
charged in this case is that which tlie act of congress prescribes as a crime, 
and may be denorainated a statute offense, as contradisUnguished from that 
known to the law of nations." U. 8. v. Baker, 5 Blatchf. 6, 11, 12. 

This passage embodies the objections urged in the présent case. 
From the last sentence quoted, however, it is clear that in the view of 
Mr. Justice Nelson the case on trial before him was a statute offense 
only, and that no oaref ul considération of the nature of piracy by the 
law of nations was called for. His observations on that offense are ' 
therefore obiter, and cannot be deemed to hâve been carefully con- 
sidered, nor intended to be made strictly accurate, there being no oc- 
casion to make them so. Carefully observed, it will be noticed that 
his remarks do not purport to express so much his own views as what 
is said to constitute gênerai piracy by the law of nations ; and we are 
not hère considering gênerai piracy, or the praetices of gênerai pirates. 
From what has been said before, it is évident that the above descrip- 
tion of piiracy, though applicable to pirates by profession, is not ac- 
curate as a définition, or as a test in isolated cases. The différent 
and inconsistent forms of expression used in the passage quoted, as 
in similar passages in 1 Kent, *184, and in Davison v. Sealskins, 
supra, réfute the objections and the inferences which might otherwise 
be drawn from them. Comparing piracy with robbery on land, it is 
said "the only différence is that the sea is the theater of the opéra- 
tions of the one, and the land of the other, " which obviously neutralizes 
the restrictions in the définition previously stated, since no such re- 
strictions apply to robbery on land. If A. should waylay B. and vio- 
lently despoil him of his purse, no one -would doubt that the act was 
robbery, though A, immediately threw the purse into the sea, and 
had no motive of pecuniary gain, lucri causa, but acted from revenge 
only, and meditated no other offense against B. or any other person. 

The charge to the jury in that case, moreover, in its gênerai drift 
and purport is opposed to the views of Mr. Justice Cliffobd, as ex- 
pressed in Dole v. New England Ins. Co., supra, and to the charge of 
Mr. Justice Grier, on the trial of William Smith and others, under 
the same statutes, for similar acts, very shortly before, who ruled 
that the court was bound to hold the accused to be pirates. The lat- 
ter's gênerai views of the relation of the government to its own citi 
zens was sustained by a majority of the suprême court in the Prize 
Cases, 2 Black, 635. This décision included the case of The Amy 
Warwick, and affirmed, as respects that vessel, the decree of Judge 
Sprague, (2 Spr. 123,) who had declared her liable to be adjudged a 
pirate. Id. 132. 

As respects intent, the question is the same in piracy as in ail other 
crimes, where the intent is material. AU that is requisite to be shown 
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is that tlie act is felonious. It is so stated by Thompson, J., iu Davison 
V. Sealskins, '2 Paine, 332; by Stoky and Davis, JJ., in U. S. v. Tully, 
1 Gall. 252, 255; Dole v. Insurance Go., 61 Me. 465. L felonious 
intent in the criminal law, like malice, means "the willful doing of an 
injurious act without lawful excuse." Per Shaw, 0. J., in York'' s Case, 
9 Metc. 93, 104; per Blaokburn, J., in Queen v. Ward, 12 Cox, 
Crim. Cas. 123 ; People v. Clark, 7 N. Y. 393; U. S. v. Outerhridge, 5 
Sawy. 620, 622. It is the same in robbery on land, or spoliation with 
"wrongful intent." Per Nelson, J., U. S. v. Baker, 5 Blatchf. 6, 11. 
It is never necessary to show that the accused knew or thought that 
what he was doing was a crime. U. S. v. Baldridge, 11 Fed. Eep. 
552, 554. Very often, through the beat of passion, througb thougbt- 
lessness, or through ignorance of the law, the fact is otherwise. But 
though thèse ciroumstances may mitigate the grade of an offense, 
they never justify it. Ignorantia legis neminem excusât is a familiar 
maxim ; meaning, practieally, not that every man is presumed actu- 
ally to know the law, but that ignorance of the law shall not be ad- 
mitted to excuse crime, or the breach of contracts. Per Blackbubn, 
J., Qaeen v. Mayor, etc., L. B. 3 Q. B. 629, 635. 

In the case of Reynolds v. U. S., 98 U. S. 145, the suprême court 
held that thé accused's belief that polygamy was a religions duty 
was no défense on an indictment for bigamy. The court say, (page 
167:) 

"A criminal intent is generally an élément of crime, but every man is pre- 
sumed to intend the necessary and legitimate conséquences of what he know- 
ingly does. Hère the accused knew he had been once married, and that his 
flrst wife was living. He also kuew tliat his second marriage was forbidden 
by law. When, therefore, he married the second tirae, he is presumed to hâve 
intended to break the law. And the breakingof the law is the crime. Every 
act necessary to constitute the crime was knowingly done, and the crime was 
therefore knowingly committed. Ignorance of a fact may sometimes be taken 
as évidence of a want of criminal intent, but not ignorance of the law. ïhe 
only défense of the accused in this case is his belief that the law ought not to 
bave been enacted. It matters not that his belief was a part of his professed 
religion; it was still belief, and belief only." 

So, in U. S. V. Anthony, 11 Blatchf. 200, it appeared that Miss An- 
thony had voted under a claim of a conatitutional and légal right to 
vote, and was indicted for so doing under the act of congress that im- 
posed fine or imprisonment on any person who shall "knowingly 

* * * vote, without having a lawful right to vote." Mr. Justice 
HoNT says: 

"If she believed she had a right to vote, and voted in reliance upon that 
belief, does that relieve her from the penalty? * * * Two principles ap- 
ply hère: First, ignorance of the law excuses no one; second, every person is 
presumed to understand and to intend the necessary effocts of his own acts. 

* * * There was no ignorance of any fact, but, ail the facts being known, 
she undertook to settle a principle in her own person. She takes the risk, 
and she eannot escape the conséquences. It is said, and authorities are cited 
to sustain the position, that theie can be no crime unless there is a culpable 
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intent, and that, to render one criminally responsible, a vicions will must be 
présent. A. commits a trespass on the land of B., and B., thinking and be- 
iieving that he bas a right to shoot an intruder upon his premises, liilla A. on 
the spot. Does B.'s misapprehension of lus rights justify his act? Would a 
Judge be justifled in charging the jury that, if satished that B. supposed he 
had a riglit to ghoot A., he was justifled, and they shoul^ flnd a verdict of 
not guilty? No judge would niake sucli a charge. To constitute a crime, it 
is true there must be a criminal intent ; but it is equally true that knowledge 
of the facts of the case is always held to supply this intent. An intentional 
killing bears with it évidence of malice in law. Wlioever, without justifiable 
cause, inteiitionally kills his neighbor, is guilty of a crime. The principle is 
the same in the case before us, and in ail criminal cases." See U. S. v. Tain- 
tor, 11 Blatchf. 374; Regina v. Downes, 1 Q. B. Div. 25, 30. 

So in the indiotment of Dorr for treason, his plea of no criminal 
intent, but of an honest belief that he was the lawful govemor of 
Ehode Island, was held untenable. See Pittman's Dorr'a Trial; 
Whart. Am. Crim. Law, 786-790. 

To constitute a criminal offense, it is only necessary to show, there- 
fore, that the accused committed intentionally, with design to injure 
another, and without légal excuse, an act which the law makes crim- 
inal. 3 Greenl. Ev. §§ 1, 13, 20. The law of nations necessarily 
makes unlawful the capture or destruction of ships by a vessel sailing 
without any commission, or without a lawful commission from some 
recognized power, as well as a capture under a usurped flag. Such 
captures, considered by themselves, are acts of spoliation and rob- 
bery; and when committed knowingly, with intent to injure, and 
without lawful authority, they are felonious, and therefore piratical, 
even in its criminal aspect. That such spoliation and capture are 
done under the name of war, cannot furnish a légal défense, if the 
court cannot reoognize the warfare as lawful. The aninnis helliger- 
andi, if unlawful, becomes animus furandi, nnà more; as the greater 
includes the less. War means and intends the destruction of life 
and property. Such destruction is lawful, if the war be lawful; if it 
is not lawful, the intent to despoil of life and property romains the 
same; but as the légal excuse for it fails, the intent then becomes in 
law felonious, and henee the act is pnnishable as criminal. See 10 
Amer. Jur. 265-267. The law never admits the ultimate object or 
motive to be a justification, where the means are unlawful. Per 
CocKEUEN, C. J., andBLACKBUKN, J., in Reg. v. Recorder ofWolverhamp- 
ton, 18 Law T. 395, 397, 398, 

Again, a felonious intent is as necessary to constitute treason aa 
to constitute piracy. Eebellion, whether condueted on land or sea, 
is felonious and treasonable, and punishable with death by the parent 
state. Our history furnishes numerous instances, (Whart. Am. Law, 
"Treason," 771-790,) and Eiel's case is a current instance. The 
same acts upon the high seas, if not recognized as lawful war, must 
be equally felonious in law, as respects other nations injured thereby, 
and as such iiable to be treated as piratical. 

That a belligerent intent is no défense, provided the acts, or the ves- 
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Bel's commission, be unlawful, is further illustrated in one of the rec- 
ognized forma of piracy stated by Prof. Perels (section 34, VIII. 6, 
p. 181) as follows: "Persons who, contrary to a prohibition of their 
own government, practice privateering under a foreign authority, may 
be treated as pirates by ail governments save that which issued the 
commission." He refers to the French ordinance of 1681 (III. 9, art. 
3) to that effect; and he adds: "The newer view answers perfectly to 
this rule, which bas even found expression in several treaties." 2 
Valin, Ord. Mar. 235. In 1861 the proclamations of Belgium and 
of the Netherlands and of other states announced explicitly that their 
subjects violating such a prohibition would be liable to be treated as 
pir^ates abroad as well as at home, (see Barnard, Neutrality, 145, 
146; Perels, 189;) and this upon the ground that such commissions 
•were no longer to be deemed valid or lawful. Numerous treaties are to 
the same effect. 1 Kent, *100, and Hall, Int. Law, 220-222, notes. 

The insurgent leaders, in sending out the Ambrose Light to block- 
ade Cartagena, were, so far as this court can recognize, in the posi- 
tion of seeking some political révolution or usurpation by means that 
were unlawful as respects foreign nations. They could not, by merely 
commissioning their own vessels, without any récognition by the ex- 
ecutive or political departments of any other government, make them 
selves lawful belligerents, or become entitled to exercise aets of con- 
straint or of violence towards the vessels of other nations. They 
knew that, with this lack of légal autliority, they took the risk of 
having the vessel treated as piratical. They knew that, until récog- 
nition, their position in the courts, both at home and abroad, was 
that of mère uaurpers who, in addition to treason against their own 
country, were threatening, by their attempted blockade, the lives and 
property of the subjects of ail other commercial nations. They took 
ail the risks of being treated as crimiuals, or as piratical cruisers, 
until they secured récognition of belligerent rights from abroad. 

6. That récognition by at leaçt some established government of a 
"state of war," or of the belligerent rights of insurgents, is necessary 
to prevent their cruisers from being held legally piratical by the courts 
of other nations injuriously affected, is either directiy affirmed, ornec- 
essarily implied from many adjudged cases; and I hâve found no 
adjudication in which a contrary view is even intimated. 

I bave already referred to the case of U. S. v. Klintock, 5 Wheat. 
144, in which it was held that the court could not recognize any 
validity in a commission from the unknown "Mexican Eepublic." 

The case of U. S. v. Palmer, 3 Wheat. 610, arose upon alleged acts 
of piracy committed in 3817 under a commission from revolution- 
ists carrying on a struggle for independence against Spain, who had 
already been aoknowledged by our government as belligerents. In 
response to a certificate of division from the circuit court upon»the 
question whether the cruise was piratical, Marshall, C. J., said: 
"If the government of the Union remains neutral, but recognizes the 
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existence of a civil war, [which importa belligerenta and belligerent 
rights,] its courts cannot consider as criminal those acts of hostiiity 
which war authorizes," (pages 635, 644,) and such was the certificate 
of the court. The clause in italics is the more significant in that 
case, because the certificate of division from the circuit, tbough re- 
citing ail the other circumstances of the rébellion, its new de facto 
government, and its independence as not established, did not allude 
to the fact that récognition of belligerency had been previously ac- 
corded by our government, though it mentioned the fact of a civil 
war. The answer of the suprême court turned wholly on the récog- 
nition of belligerency by our government. The same principle was 
again applied, and the décision based entirely upon our préviens réc- 
ognition of belligerent rights in the revolting colonies of Spain, in 
the cases of The Divina Pastora, 4 Wheat. 52, 63, and The Neustra 
Senora de la Caridad, Id. 497, 502. The same principle was again 
declared in The Santissima Trinidad, 7 Wheat. 283, 337; but in the 
case of The Nueva Anna, 6 Wheat. 193, where the existence of "a 
state of war" had not been recognized, it was held that the condem- 
nation of prize at Galveston in 1821 was wholly void. 

The case of The Invincible and the Pocket very closely resembles 
the présent, except in the single circumstance of the previous récog- 
nition of the belligerency of Texas by our government. 3 Op. Attys- 
Gen. 120. In that case, during the struggle between Mexico anu 
Texas, the Invincible, an armed cruiser of Texas, had seized tbft 
Pocket for carrying contraband goods to Mexico, On the complaint 
of insurers, a United States vessel had seized the Invincible as a pi- 
rate, and brought her, with her crew, into New Orléans for trial and 
adjudication. On référence of the matter to Attorney General But- 
ler, for décision whether they were liable for piracy or not, he says : 

"Where a civil war breaks out in a foreign nation, and part of such nation 
■ereet a distinct and separate government, and the United States, though they 
do not acknowledge the independence of tlie new government, do yet recog- 
nize the existence of a oiml war, our courts hâve uniformly regarded each 
party as a belligerent nation in regard to acts Aor\9ijure helli. * * * The 
existence of a civil war between the people of Texas and the authorities and 
people of the other Mexican states was recognized by the président of the 
United States at an early day in the month of November last. Officiai notice 
of tins fact, and of the presidenfs intention to préserve the neutrality of the 
United States, was soon after given to the Mexican government. This récog- 
nition has been since repeated by numerous acts of the executive, several of 
which had taken place before the capture of the Pocket." 

The vessel and crew were accordingly released. See, also, Dimond 
y. Petit, stipra, p. 421. The case of The Georgiana, 9 Op. Attys. 
Gen. 140. The tribunal at Marseilles, in 1823, refused to adjudge 
a rebel South American cruiser as a pirate; but that was long after 
belligerent rights had been expressly accorded the colonies by this 
country, and impliedly by Spain herself, through her treaty with 
England stipulating for the latter's neutrality. Spe infra, p. 438. The 
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Huascar, in 1877, with the Peruvian insurgent Pierola and his band 
on board, was attempting to keep up opérations against Peru, and 
had dons some violence to British shipping. She was attacked by a 
British admirai, but eluded capture by running into shallow water. 
Sir W. Harcourt said : 

"In strictness they were pirates, and might hâve been treated as such; but 
it was one thiiig to assert that they had been guilty of aets of piracy, aud an- 
other to advise that they should be tried for their livea and hanged at New- 
gate." Boyd, Int. Law, 172. 

In the Case of Tivnan, 5 Best & S. 645, where some persons had 
corne on board the American schooaer Joseph E. Gerrity, in Novem- 
ber, 1863, at Matamoras, and afterwards, upon the high seas, had 
violently seized her in the name of the Gonfederacy and set the mas- 
ter and officers adrift, tbe act was held by ail the judges to be prima 
facie an act of piracy, and net an act of war. Pages 684, 689, 696. 
Blackbtjrn, J., at the close of his opinion, clearly intimâtes that any 
défense of the act as a possible act of war, was dépendent upon pre- 
viouB récognition of belligerency. He says : 

"But.looking at the évidence, what was done by the prisoners is either tak- 
ing the ship for plunder, whieh would be piracy, iwre gentium, in which case 
there is no power vested in us by statute to give thein up, or an act of war, 
and consequently not triable any where. For, although the Confederate States 
are not reeognized as an existing power, yet they are [recognized] as hellig- 
ereuts. " 

From ail thèse cases the implication is very strong that, in the ab- 
sence of any récognition of belligerent rights by the political or execu- 
tive branches of any government, the cases would bave been deemed 
cases of piracy by the law of nations, as that of the Huascar was de- 
clared to be. 

The burning of the Golden Eocket by the rebel cruiser Sumpter, 
in July, 1861, gave rise to several suits upon policies of insurance 
whieh had insured against "pirates;" but, by a marginal indorse- 
ment, excepted losses by capture. The causes were heard in the su- 
prême courts of the states of Maine, Massachusetts, and Pennsylvania, 
in the circuit court of Massachusetts, and in the United States suprême 
court. In ail it was held that the loss was by capture, and that upon 
that ground the insurance companies were not liable. In the case 
in Maine, (Dole v. Insurance Co,, 51 Me. 465,) Davis, J., delivering 
the opinion, held the case piracy also. In the circuit court, (Dole v. 
Insurance Co., 2 Cliff. 394,) Cliffobd, J., held it not piracy within 
the meaning of a commercial document issued before the war broke 
out. And the same view is intimated in Dole v. Insurance Co., 6 Allen, 
373, 392. In Fifield v. Insurance Co., 47 Pa. St. 166, the views of 
the différent judges were quite diverse; the majority regarded the act 
of the Sumpter as a belligerent capture, under the president's mode 
of treatment of the case. In the suprême court, [Mauran v. Insur- 
ance Co., 6 Wall. 1,) the case, as in the other courts, was exhaust- 
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ively argued in both of its aspects, by Messrs. Dana, Gray, and Caleb 
Cushing, on one side, and Messrs. B. E. Curtis and Storrow, on the 
other. In that argument I find one point on each side, touching the 
question hère discussed, that seems to me au exact statement of the 
law. The latter say, (page 7:) 

"Noautliority can be produced to show that a capture under a commis- 
sion issued by a regularly organized defaoto government, engaged in open 
and aotual war, to cruise against its enemy, and against its enemy only, is 
piracy, under the laws of nations." 

This is true, when that state of things can be recognized by the 
court; but no foreign court has authority to treat revolters as a "reg- 
ularly organized de facto government," or to recognize "open and 
actual war," or the parent government as an "enemy," in advance of 
the action of the political or executive department. In that case 
récognition of the Confederates had already become gênerai at home 
and abroad. The plaintiff's point in the same case is equally true : 

"Looking to ail the conditions of the rébellion, cruising by rebels who are 
as yet unaoknowledged by anybody, evenas a defaoto government, would be 
cruising without being authorized by any sovereign, and so would be piracy 
by the law of nations." Page 4. 

Both sides, it will be observed, either expressly or by implication, 
made the légal situation dépend upon previous récognition of bellig- 
erency. So, in the treatment of the case by Cliffoed, J., the previ- 
ous récognition of belligerency, not by foreign powers only, but by 
the United States itself, is manifestly made the turning point, (2 
Cliff. 420-425 ;) and in 6 Allen, 392, the suprême court of Mas- 
sachusetts adverted to the fact that the rebel cruisers had been rec- 
ognized abroad as "entitled to the privilèges of a belligerent power. " 
In the opinion of the suprême court, the question of "capture" only 
was considered, and the south was held to constitute such a de facto 
ruling power as to make the case one of technical "capture," and 
therefore within the exception of the policy. So, too, in varions 
cases that hâve arisen in our courts out of violent aots on land dur- 
ing the late rébellion; though there is some différence of opinion 
whether the rebels had any good légal défense for such acts done in 
course of war, yet the authorities that hold the affirmative reat the 
défense upon the récognition of belligerency, Thus, in Smith v. Bra- 
zelton, 1 Heisk. 44, it is said: "But homicide, by any person forming 
part of a belligerent army, recognized as such, is not murder, when 
committed in due course of war." See Whart. Crim. Law, §§ 283, 
1866; Whart. Hom. § 13, note; Gunter v. Patton, 2 Heisk. 261; V. 
S. V. Greathouse, 2 Abb. (U. S.) 364; U. S. v. Hutchings, 2 Wheeler, 
Crim. Cas. 543, 546; Whiting, War Powers, note to 43d Ed. p. 391, 
(1870.) See Hickman *. Jones, 9 Wall. 197; The Amy Warwick, 
2 Spr. 132. But killing even an alien enemy, unless such killing is 
in the actual exercise of war, would be murder. 1 Haie, 433; State, 
etc., V. Gut, 13 Minn. 341, (Gil. 315.) 
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7. The same doctrine is directly stated by several récent commenta- 
tors and publicists. I hâve already referred to the définitions and de- 
scriptions of piracy given by Prof. Pereis, which clearly include cases 
like the présent. Manning, Int. Law, p. 160, says: 

"Whether rebels can or cannot be treated as pirates, must dépend (1) upoii 
the amount of récognition for beUigerent purposes they receive abroad; and 
(2) upon their trëatment by the parent state." 

Dana, in his notes to Wheaton, (notes 13, 83, Se, 153, 215,) treats 
of this topic fuUy. Speaking of the great practical importance, whether 
belligerency or a state of war be reoognized or not by the political or 
executive department of the government, he says : 

"If it is a war, the insurgent eruisers are to be treated by foreign citizens 
and officiais, at sea and in port, as hiwf ul belligerents ; if it is not a war, thèse 
eruisers a,ve pirates, and may be treated as such." Kote 13. 

Lawrence, in the notes to the last (7th) édition of Wheaton, refer- 
ring to many of the authorities hère cited, expresses no opinion of his 
own. But Wheaton himself, in his elaborate letter to Seoretary Up- 
shur, of August 23, 1843, (Exec. Doc. 28th Gong. Ist Sess., vol. 6, 
p. 4, Doc. 264,) concerning Paul Jones' prizes, restored by Denmark 
to England in 1779, says : 

"Denmark must either hâve considered the United States as a lawful bel- 
Ugerent or as pirates, incapable of acqairing any of the rights of just war." 

And, as we shall see f urther on, the language of diplomacy may be 
said to be almost unanimous that such are the only alternatives. The 
publicist Hautefuille, in a letter published in the New York Times of 
January 4, 1862, says, in référence to the seizure of Mason and Slidell 
on the Trent, and the claim at that time, often put forth in défense, 
that the Confederates were only rebels, and not belligerents : 

"If there then be no war, if the Americans be not belligerents, the act per- 
petrated by the commander of the San Jauinto [Commander Wilkes] against 
England is an outrage committed against the independence of the British 
flag ; it is an act of downright piracy, for which the perpetrator, if he acted 
without the spécial order of his government, should be made responsible to 
the tribunals." 

Boyd, in his notes on Wheat. Int. Law, (London, 1878,) says: 

"When the struggle is carried on by sea as well as by land, the interests of 
neutral commerce render a récognition of belligerency absolutely necessary. 
Without it the struggle is not, in the eye of international law, a war; and, if 
not a war, there is no obligation on the part of neutrals to respect any block- 
ade, or allow their merchant vessels to be stopped and searched on the high 
seas by the eruisers of either party. * * * Jf the conflict continues en- 
tirely unrecognized as a war, every insurgent is liable to be executed as a 
rebel or traiter on land, and as a pirate at sea. " Page 36. " When an insurrec- 
tion or rébellion bas broken out in any state, the rebel eruisers may be treated 
as pirates by the established government, if the rebel government has not 
been recôgnized as a belligerent by the parent state, or by foreign nations; 
but this right ceases to exist on récognition of the rebels as beligerents. 
* * * The president's proclamation of nineteenth April, 1861, declaring 
the Confederate ports blockaded, settled the point by virtually recognizing the 
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South. Frora that time the duly-commissioned Southern cruîsers became en- 
titled to the righta of war, and ceased to be pirates." Page 169. 

Further authorities to the same effect 'will be found in "Neutral 
Eelations," and "England's Liability," by C. G. Loring, 1863-64; 
"Hasty Éecognition," "Précédents of American Neutrality," and 
"American Neutrality," etc., by George Bemis, 1864-66; Mr. Sum- 
ner'â Bpeech at Gooper Institute, Sept. 10, 1863; Article by Charles 
P. Kirkland in Merchants' Magazine, Nov. 1863, p. 330; English 
Neutrality, by G. P. Lowrey, Mareh, 1863; Civil War in Am. by 
Comte de Paris, vol. 1, p. 426, 

8. Several authors, such as "Historiens," Prof. Barnard, in bis work 
on Neutrality, Président Woolsey, and Hall, who express doubt, or 
the opposite opinion, either fall into clear inconsistencies, or treat the 
matter in its political, rather than its judicial, relations. AU state 
that the judiciary are bound by the action of the political and execu- 
tive departments; yet, in discussing the position of unrecognized rebel 
combatants, they sometimes fail to indicate whether they are treat- 
ing of what ought to be the political action or the judicial ; or, if 
treating of the latter, the limitations of the judiciary are moreorless 
overlooked ; so that the conclusions of thèse writers are either ambig- 
uous, or are inapplicable to judicial action. As the action of the 
courts is wholly subordinate to that of the political and executive de- 
partments, as regards récognition of belligerency, the considérations 
presented on this subject by publieists are usually those that belong 
to the political and executive departments. Thus, thejselebratedlet- 
ter of Burke to the sheriiï of Bristol is the letter of a statesman, ad- 
dressed to statesmen; éloquent and powerful as a guide for political 
action, but having no relevancy to courts. It is rightly applied in the 
political letter of Daly, C. J., to Senator Ira Harris, (New York, 1863.) 
So the oft-quoted sections of Vattel concerning the rights of the two 
parties in a civil strife (bk, III. cap. 18, §§ 287-293) are "obviously 
addressed to sovereigns, not to courts." Per Chaneellor Kent, in 
Hoyt V. Gelston, 13 Johns. 141, 155; per Maeshall, C. J., in Rose 
V. Himely, 4 Cranch, 241, 272. This distinction must be continually 
borne in mind. 

(a) The letter of "Historiens," (Sir Vernon Harcourt,) dated March 
18, 1805, and published in the London Times of March 22, 1865, (see, 
also, appendix to Bemis' Hasty Eecognition, Boston, 1865,) is a 
vigorous défense of the political and executive action of England in 
issuing her proclamation of neutrality. It bas no direct discussion 
of the duty of the judiciary, and alludes to it incidentally only. He 
contends that had the queen's proclamation of neutrality not been is- 
sued, the rebel cruisers could not hâve been treated as pirates "by the 
governments and the courts," as though the two departments were in 
the same situation. But he sustains this proposition by a référence 
only to the obiter remarks of Judge Nelson in the case of TJie Sa- 
vannah, by the rhetoric of Burke's letter, and the sections of Vattel 
v.25F,no.7— 28 
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above referred to, wliîeh, as we hâve seen, are "addressed to sover- 
eigns, not to courts." "An armed cruiser," he says, "exercising force 
against the ship of a foreign state, must be one of tliree things, — au 
enemy, a pirate, or a belligerent," She could not "be treated bythe 
English government as an enemy," because England had no war with 
the South ; therefore, he argues, not being a pirate, she must be a 
"lawful belligereot." By this reasoning, if in any case a recognitidn 
of belligerency may be rightfuUy wiihheld by a foreign government, of 
■which there is no doubt, then it foUows that in the absence of récog- 
nition, according to "Historicus," such a vessel must be treated as a 
pirate; which is the only point hère in question. What is said in 
some passages of this letter concerning the power of the government 
to confer or to withhold belligerent rights bas manifest référence to 
the particular circumstances of the existing Confederate war j for he 
lays great stress on the fact that the United States government had 
itself, by its own treatment of the revolt, reoognized a war, and "cre- 
ated belligerent rights in both parties." In other parts of the letter 
he repeatedly recognizes the true doctrine that the action of the gov- 
ernment as respects récognition controls; and that the courts, in the 
absence of any récognition, must treat rebel cruisers as pirates. "In 
such a question," he says, "the courts of law follow the action of the 
government." The proclamation was necessary, he argues, because 
the English merchantman was not to be "left in ignorance whether an 
armed vessel, which overhauled and captured him, was regarded by 
his own government in the light of a pirate, committing robbery on 
the high 8eas,~or as a lawful belligerent;" nor was "the navy, posted 
in every corner of the globe to protect the mercantile marine byarms, 
if necessary, to be uniuformed whether they were to sink, burn, and 
destroy as pirates, or to respect as lawful helligerents, the cruisers that 
exercised such acts of force as war alone can justify." Thèse alter- 
natives clearly recognize ail the rights hère claimed on behalf of the 
government against the Ambrose Light. Finally, he adds: "Why 
were courts of law to wait to know in what light they were to regard 
vessels or crews arraigned before them for forcible seizures at sea ?" 
(&) Prof. Barnard, in his work on British Neutrality, (London, 
1870,) says that legally the question turns on the inquiry "whether 
an animus furandi, or lucrifaciendi, in the strict sensé of the phrase, 
be necessary to eonstitute the légal offense of piracy; whether, in the 
absence of it, proof of any other criminal intent would be sufBeient; 
and whether the animus bellige7'aiidi would be held to be such a crim- 
inal intent by the tribunals of another country, the executive govern- 
ment of which had not recognized the existence of a war." While 
not expressing any decided opinion on this matter, as a légal ques- 
tion, he thinks such privateers, "at any rate, ought not to be so tried 
and punished;" and that "if a déclaration of neutrality be neces- 
sary to prevent such an abuse of criminal justice," which he doubts, 
that "must be reckoned among. the legitimate and usef ul purposes of 
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Buch a déclaration." Pages 120, 121. I bave already stated above 
why, if the warfare be unlawful, the animus belligerandi becomes felo- 
niouB. At page 116, also, he suggests that récognition [of belliger- 
ency] ought not only to be conceded, but ought not to be uithheld, 
from "any body of people whose number and organization enable them 
to oarry on regular warfare, and who are actually engaged in it." 
This rule would very materially diminish the conditions under which 
rebels bave been heretofore regarded as entitled to a récognition of 
belligerent rights. See Message of Président Monroe, supra; Can- 
ning's Dispatch, infra. It excludes ail considération of the merits 
of the contest, of the probabilities of success, of the industrial and 
commercial interests of other nations ; and of the ties of treaty, blood, 
and moral sympathy. The objection to this is that it subordinates ail 
the interests of other nations to the interests, the wishes, and the 
convenience of rebels, however undeserving the struggle. It may be 
safely assuœed that no government will ever be administered upon 
that principle. But even if the rule laid down be correct, it is a rule 
for the action of the government, not for the courts. The govern- 
ment, and not the court, must détermine whether "the number and 
organization of the insurgents enable them to oarry on regular war- 
fare," and whether what they "are actually engaged in" is "regular 
warfare" or not. Further on the author adds that "it would be tri- 
fling with language to dignify with the uame of war, the rébellion of 
which Massachusetts was the scène in 1786." Page 117. Eecogni- 
tion, it is implied, ought, in cases like the last, tobe withheld; and, 
if rightfuUy withheld by the government in such a case, then, of ne- 
cessity, the courts must hold the rebel warfare in that case unlawful, 
and their acts of menace or violence on the high seas as piratical; 
since it is mère contradiction and absurdity to say that the govern- 
ment may rightfully withhold récognition, and yet that its courts 
shall exténd the same immunities without récognition as with it. 

Président Woolsey in a friendly review of Prof. Barnard's work in 
the N. A. Eev. for October, 1879, p. 259, dissents from that author's 
view of the right of rebels to récognition. On this point he says : 

"No rule of international law forcos a neutral state into an impartial atti- 
tude. It lias its choice between aiding the parent state, and entire neutral- 
ity. * * * If it offer assistance, it is assistance, not against a state 
known to nations, but against a nondescript tliing which has force and not 
law on its side, against a monster out of the pale as yet of the law of na- 
tions, and which threatens the order of the Vforld. * * * International 
law is made for nations, and sides with the established order of things. It 
does not frown on help oflered by one friendly state to another, and yet it 
allows States to sit still and see their friends flght their own battles." 

(c) Hall, in a récent and valuable work on International Law, 
(London, 1880,) while rejecting the animus furandi as any criterion of 
piraçy, and regarding unrecognized rebel cruisers as "at first sight 
technically piratical," concludes as follows: "The true view would 
seem to be that acts allowed in war, when authorized by a politi' 
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cally organîzed socîety, are not piratieal," [though that soeîety is not 
recognized by other nations,] but are piratieal if committed "by a 
body of men acting independently of any politically organized So- 
ciety." "Whether a particular society is or is not politically or- 
ganized, is a question of fact which must be decided upon the cir- 
cumstances of the case." Pages 217, 218. But decided by whom? 
By the courts, on trials for piracy orprize? or by the political and 
executive authority ? Our suprême court, in U. S, t. Palmer, 3 Wheat. 
634, upon that point say: 

"Such questions are generallj' rather political than légal in their character. 
They belong more properly to those who can déclare what the law shall be; 
who can place the nation in such a position with respect to foreign powers 
as to their own judgment shall appear wise; towhom are intrusted ail its for- 
eign relations, — than to that tribunal whose power, as well as duty, is conflned 
to the application of the rule which the législature may prescribe for it. In 
such contests a nation may engage itself with the orie party or the other; 
may observe absolute neutrality ; may reeognize the new atate absolutely ; or 
may mîike a limited récognition of it. * * * If the government remains 
neutral, and recoguizes the existence of a civil war. its courts cannot consider 
as criminal those acts of hostility which war authorizes, and which the new 
government may direct against its enemy. * * * It follows * * * 
that persons or vessels eraployed in the service of a self-declared government, 
thits acknowledged to be maintaining its separate existence by war, must be 
perraitted to prove the fact of their being actually eraployed in such service 
by the same testimony which would be sufflcient to prove that such vessel or 
person was employed in the service of an acknowledged state." 

Manifestly no light is thrown on the subjeet by mère changes of 
phrase. An "organization as a political society" can be of no avail 
unless the organization be one that is compétent to authorizQwarfare: 
i. e., a quasi sovereign for war purposes. Every city, county, state, 
in this country, is a "society politically organized." But if the mayor 
of New Yorà should send out vessels commissioned in his own name 
to blockade Baltimore or Boston, and to capture or sink any British 
ships seeking to enter those ports, it would not be contended that the 
British navy must remain quiet, and see such vessels sunk, unable to 
arrest the oruiser as piratieal, because New York city was a polit- 
ically organized community. 

(rf) Président Woolsey says the Confederate cruisers were not pi- 
rates. Int. Law, App. 3, note 12 to 4th Ed., § 145 of 5th Ed. He 
does not mention the fact in that connection, but does elsewhere, (App. 
3, note 19; § 180, 5th Ed.,) that the Confederates were recognized as 
belligerents at home and abroad ; but he says they lacked the ani- 
mus furandi, and the intent of an indiscriminate hostility ; both of 
which, as we hâve seen, are not essential. He then lays down this 
rule: 

"A privateer of an organized rebellious community, acting under letters of 
marque, given by the suprême authority, acoording to law, is not doing pirat- 
ieal work when, in a atate of open war, it preys on the commerce of its enemy, 
alihough its government [its independenceV] be as yet unrecognized." 
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The context does not show whether this rule is designed by the 
author for political or for judicial guidance. But its language is 
applicable to cases only where there bas already been previous réc- 
ognition of belligerency ; since in courts tbe words "open war," "en- 
emy," "organized rebellious community," import previous political 
récognition. The courts, as I bave so often said, cannot inquire into 
or détermine the existence of those conditions. Thus constrned, hia 
rule accords with the view bere adopted. It is doubtful, bowever, 
whether tbat is the sensé intended by the author. He adds tbat 
"such bas been our [government's] declared views and claims;" and 
he refers to the action of Denmark in 1779 in treating Paul Jones' 
cruisers as piratical, and in restoring bis prizes to England, and to our 
long-continued réclamations. This, bowever, was a political, not a 
judicial, act on tbe part of Denmark; and, as will appear presently, 
does not sustain the view for wbich it is apparently cited. Indeed, 
in tbe same author's review of Prof. Barnard's work above referred 
to, (N. A. Rev. October, 1879, p. 261,) he cites the case of those 
prizes as parallel with tbe situation of the Confederate privateers, 
which badfuil foreign récognition of belligerency; so tbat j;hey clearly 
could not justly be deemed piratical by foreign nations. And in the 
same paragraph he recognizes the position of Denmark as that of a 
neutral, — a position importing previous récognition of belligerency, 
express or implied. "Tbe claim," be says, "that tbe flag of rebel- 
lious colonies could not be respected by neutrals, was brought forward 
when Paul Jones carried thèse prizes into a port of Norway," etc. 

From other passages in bis work on International Law it is doubt- 
ful whether the author intended to express any précise views on the 
point bere involved. At section 179, after saying that révoltera hâve 
not strictly any rights at the hands of other nations, be observes : 

" In a certain sensé foreign powersmttsi regard the révoltera as beUi.gerents, 
entitled to ail theriglitsof liumanity, * * * such as asylum given to po- 
litical exiles, etc. * * * The vessels of sîMft revolters cannot be regarded 
as piratical, for their motive is to establish a new state; whlle that of pi- 
rates is plunder. A pirate never ends his war with mankind. They flght 
for peaee." See, also, section 1806, (5th Ed.) 

Thèse loose, equivocal, and inconsistent expressions of récent au- 
thors show how vain is the endeavor to divest insurgent cruisers of 
their technically piratical cbaracter in courts of justice, if tbey bave 
been nowhere politically recognized as lawful belligereuts ; and tbat 
this cannot be done, except by clothing tbe courts with an original 
authority to inquire into the facts, ciroumstances, and merits of a 
foreign strife, and thereupon to détermine, independently of tbe po- 
litical and executive departments, tbe status to be accorded it ; or else 
by declaring tbat neitber political nor executive récognition is of any 
account; and that insurgent cruisers, though not recognized as bel- 
ligerents or as lawful combatants, sball yet enjoy the same immu- 
nities as if tbey were both recognized and lawful. The error lies in 
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not observîng the limitations of the judicial functions, which preclude 
tbe courts from recognizing any new authority in foreign nations 
until the political or executive department has done so. Until then, 
courts hâve no discrétion in holding ail intentional, unlawful violence 
and injury to others as criminal. The ulterior end and motive are, 
as I hâve said, not a justiiication in the courts, whether that motive 
be plunder, a livelihood, political ambition, or patriotic ardor. 

9. The précédents in the history of the récognition of belligerency, 
the conduct of diplomacy, treaties, and the déclarations of the most 
eminent statesmen on this subject, agrée with the view hère taken; 
and on any other view they would be unintelligible. Eecognitions of 
belligerency by foreign nations in cases of civil strife hâve in great 
part this end in view : to make the warfare lawful, so as to avoid the 
complications of what would otherwise be irregular, unlawful, and 
piratical déprédations. I hâve already referred to King James' pri- 
vateers, to the Magellan pirates, and to the Texan case of the Invin- 
cible; to the neutrality, or implied récognition of our belligerency, by 
nearly ail the European governments during our revolutionary strug- 
gle; to our own early récognition of the belligerency of the revolu- 
tionists of Texas, of Greece, and of the varions Spanish-American 
colonies. In the latter case the course of England was tacitly the 
same. During the early part of the struggles of the South American 
colonies, England was at war with Napoléon, and opposed his pre- 
tensions to the sovereignty of the Spanish-American colonies. Upon 
their revolt they became in effect the allies of England. An exten- 
sive and profitable trade sprang up between England and those col- 
onies; 80 that, upon the downfall of Napoléon and bis dependencies, 
so identified bad English interests become with the provinces, that 
Spain, in order to prevent a more pronounced hostility against her, 
seoured by treaty from England a stipulation for impartial neutrality 
in the struggle of Spain with her colonies; although it was under- 
stood that this should not aifect England's commercial privilèges. 
2 Stapleton's Life of Canning, 10-14, 86. And the merit of secur- 
ing gênerai récognition of the final independence of the South Ameri- 
can colonies is claimed by his biographer for Canning. Id. 23, 72. 

Numerous treaties, in agreeing to prohibit letters of marque, déclare 
that their subjects, if accepting them, may be treated as pirates. See 
Hall, Int. Law, 220-222. Such, also, were the déclarations of the 
governments of Belgium and of the Netherlands after the treaty of 
Paris, (1856,) before alluded to; and I hâve already cited the rnle 
deelared by Prof. Perels on that subject, that the commission, being 
unlawful as to such subjects, may be disregarded, and the persons 
treated as pirates by ail other nations. The réclamations made by 
this country upon Denmark for the prizes of Paul Jones restored by 
her to England in 1779, furnish no exception to the rule hère laid 
down. Some account of this elaim is given in note 16 of Lawrence's 
Wheaton. A more complète history of it will be fonnd in Reports 



THE AMBROSE LIGHT. 439 

of House Committees, February 10, 1846, 29th Cong. Ist Sess. vol. 
1, No. 206; and in Mr. Wheaton's letter to Secretary Upshur, August 
23, 1843, (not indexed,) in vol. 6 of Exec. Doc. 28th Cong. Ist Sess. 
Doc. 264, p. 4. From thèse documents it appears that Denmark 
liad previously professed to act as neutral, and had thus, either ex- 
pressly or by implication, already recognized our belligerency. As 
Lawrence observes, (note 16, supra,) Count Bernstof's letter in reply 
to Franklin's. (see Spark's Life of Franklin, vol. 8, pp. 407, 433, 
460,) did not deny this récognition, but pleaded a secret treaty with 
England, which, however, was never produced. That letter indicates 
plainly enough secret pressure from England; and shows that policy, 
and not principle, had controlled the action of Denmark. To deliver 
up our prizes as captured piratically, after professions of neutrality 
or implied récognition of our belligerency, without notice prohibit- 
ing our entry to her ports, was so inconsistent with her previous atti- 
tude as to aiïord just ground for réclamations. But had Denmark 
actually refused us récognition of belligerency, and on tbat ground 
delivered up our priïes which had put into her ports under stress of 
weather, without any previous notice, that would hâve been politically 
so unjustiûable an exercise of her discretionary power undei our cir- 
cumstances at that time as to furnish us, on establishîng independ- 
ence, a just cause for réclamations for an unreasonable abuse of her 
discrétion. For thèse transactions were more than a year and a half 
after our. indépendance, even, had been actually acknowledged by 
France, and after our alliance with her was publicly known. 

The grounds upon which thèse réclamations were urged in the bouse 
report, and in the letter of Mr. Wheaton, were the violation of her 
neutral obligations. Mr. Wheaton, in bis letter above referred to, says : 

Denmark remuined passive, bound to the duties of impartial neutrality. 
* * * It was not the case of an ordinary revolt which has not assumed 
the character of a cioil war. ïhe United States, in 1779, were a government 
de facto, engagsd in a war with Great Britain, in which the ri(/hts of war 
were acknowltdged by the parent country itself. We were associated with 
two powers, France and Spain, in war against Great Britain, and both had 
acknowledged our independence. * * * 'rhe only reason said to hâve 
been alleged by Denmark for rescuing the prizes was tliat Denmark liad not 
yet acknowledged the independence of the United States. But the question 
is, not whether she had acknowledged tlie independence of the United States, 
but whetber such a state of war actually existed between the United States 
and Great Britain as inade it the duty of ail nations professing to be neutral 
to respect the just exercise of the rights of war by both. Denmark must 
either hâve considered the United States as laniftil belliyerenta, or aspirâtes, 
incapable of acquiring any of the rights of just war." 

Thèse extracts oover the whole ground, not only of tbat case, but of 
the présent question. They state the question with Denmark as a 
politioal one, which concerned her political duty under the actual 
facts; that she had acted accordingly by professing neutrality;. and 
that she had no alternative but tr> regard us as lawf al belligerents, 
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or as pirates. Yet our claims, so far as I can diseover, bave never 
been paid. 

Canning uses similar language in bis oft-quoted dispatch to the 
British minister at Constantinople, in reply to the protest of the Porte 
against the récognition of the Greek insurrection as belligerent. "Bel- 
ligerency," be says, "is not so much a principle as a fact. A certain 
degree of force and consistency acquired by any mass of population 
engaged in war entitles that population to be treated as a belligerent, 
[tbrough the action of the politicaldepartment.] » * * A power 
or community * * * whicb is at war with anotber, and wbich 
covers the sea with its cruisers, must either be acknowledged as a 
belligerent, or treated as a pirate." 2 Stapleton's Life of Canning, 
408-414. 

Tbis dispatcb was cited and approved by Lord John Eussell in 
bis speech in parliament on tbe sixtb of May, 1861, (Hansard, Par. 
Deb. V. 163, p. 1566;) and in bis speech in September, 1863, (Lon- 
don Times, September 26tb,) he says, in justification of the early récog- 
nition of Confederate belligerency : "Our admirais asked whetherthe. 
ships they met bearing the Confederate flag should be treated as pi' 
rates or no." It is possible, bowever, that at tbe time of tbis speech 
tbere was some error of dates in Lord Eussell's mind. See Geo. 
Bemis, Hasty Eecognition, 12, note. 

By tbe treaty of Paris (1856) "privateering is and remains abol- 
ished" as between the parties to it. Accordingly, tbe Netberlands 
government, in June, 1861, issued a proclamation warning ail its 
Bubjects "in nowise to take part in privateering, because tbe Nether- 
" lands government had acceded to the déclaration of maritime rigbts 
set forth by the treaty of Paris conférence of 1856, whereby * * * 
privateering is aboliahed, and no récognition of commissions got or 
letters of marque permitted. Also that such commissions cannot 
bave a lawful efiPect in behalf of the king's subjects. Those who, 
under such circumstances, shall engage in or lend their aid in privat- 
eering to other people, will be eonsidered as pirates, and prosecuted 
according to law." See U. S. Mess. & Doc. 1861, p. 354. 

The Belgian government and otber governments issued a similar 
gênerai notice that ail "its subjects who shall take any part in any 
privateering expédition will expose tbemselves to the danger of being 
treated as pirates abroad, and to their prosecution before Belgian 
tribunals with ail the rigor of the law." Barnard, Neutrality, 146; 
Perels, Mar. Law, p. 189, 

It is well known that early in 1861 the United States opened negoti- 
ations witb England and France towards joining in tbe treatyof Paris, 
for tbe purpose of excluding rebel privateering. England and France 
both refused to accède to the proposai "until after the présent war;" 
"because tbe provisions of the treaty [of Paris] standing alone migbt 
Bind them to pursue and punish the privateers of tbe South aspirâtes," 
and consequently the negotiations failed. U. S. Mess. & Doe. 1861, 
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pp. 146, 242. Thua was an important international measure de- 
feated because those governments were of opinion that if the rebel 
commissions of privateers should thus become legally invalidated their 
cruisers must then be deemed pirates ; and that the parties to the 
treaty of Paris would be bound to seize and punish them as such, 
though no such express obligations are found in that déclaration. 

The same liability to the punishment of piracy, in the absence of 
political récognition, was frequently stated in express terms, or im- 
plied, in the important debate in the house of lords on May 16, 1861. 
Lord Derby said that the "United States cannot be suffered to treat 
Engliahmen who may improperly engage in privateering as pirates, 
because we hâve declared that the southern states are entitled to the 
rights of belligerents." Lord Brougham said : "Privateering was un- 
doubtedly, in the case of recognized belligerents, not piracy, according 
to the law of nations ; * * * but if any persons, Bubjects of this 
country, fitted ont a vessel against another country with which vie 
■were at peace, that in itself constituted a piratical act." Ex-Lord 
Chancelier Chelmsfobd (Sir Francis Thesiger) said: "If the South- 
ern Confederacy had not been recognized by us as a belligerent power, 
any Englishman aiding them by fitting out a privateer against the 
Fédéral government yionlànodoubt be guilty of piracy." Lord Chan- 
cellor Campbell said that "the président of the council had laid down 
the law with perfect correctness. After the présent proclamation, 
[recognizing belligerency,] * * * there could be no doubt that 
he [a person entering the service of a privateer] ought not to be re- 
garded as a pirate for acting under a commission from a state admit- 
ted to be entitled to the exercise of belligerent rights, and carrying on 
whatmight be called ajMS^Mffi ÈeZiMm." Lord Kingsdown said : "This 
country had recognized, not as an independent power, but as a body 
possessing the rights of a belligerent, the confédération of the south- 
ern states ; therefore, they were treated as having power to issue a 
regular authority for privateering." 

This great weight of authority, drawn from every source that au- 
thoritatively makes up the law of nations, seems to me fully to war- 
rant the conclusion that the public vessels of war of ail nations, for 
the préservation of the peace and order of the seas, and the security 
of their own commerce, hâve the right to seize as piratical ail vessels 
carrying on, or threatening to carry on, unlawful private warfare to 
their injury ; and that privateers, or vessels of war, sent out to block- 
ade ports, under the commissions of insuigents, unrecognized by the 
government of any sovereign power, are of that character, and dérive 
no protection from such void. commissions. 

It thus appears that the rules laid down and implied in the décis- 
ions of our suprême court in the cases of Rose v. Himely and U. S. v. 
Palmer, supra, nearly 70 years ago, bave been since almost univers- 
ally foUowed. The practical responsibility of determining whether 
insurgent vessels of war shall be treated as lawful belligerents, or as 
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piratical, rests where the suprême court then in effect cleeided that it 
ought to rest, viz,, with the political and executive departments of the 
government. Thèse departments hâve it in their power, at any mo- 
ment, through the granting or withholding of récognition of belliger- 
ency, and through the extent of such récognition as they may choose 
to accord, virtually to détermine how such cruisers shall be treated 
by the courts. Even after judgment and sentence the pi-isoners may, 
like Smith and his associâtes, convicted before Mr. Justice Grier, be 
treated, and exchanged, as prisoners of war. And it is with those 
departments exclusively that the discrétion ought to rest to détermine 
when and how its technical rights against rebel cruisers shall be en- 
forced. Its naval régulations will be framed accordingly; and any 
seizures made under such régulations may be enforced, or at any 
moment remitted, at the pleasure of those departments. 

Where insurgents conduct an armed strife for political ends, and 
avoid any infringement or menace of the rights of foreign nations on 
the high seas, the modem practice is, in the absence of treaty stipu- 
lations or other spécial ties, to take no notice of the contest. One 
of the earliest applications of this rule that I bave met is in the an- 
swer of the states-general to Sir Joseph York's demand in 1779 for 
the surrender of Paul Jones' prizes as piratically captured, (supra, 
p. 41-7,) in which their Mightinesses say that "they had for a century 
past strictly observed the maxim that they will in no respect présume 
to judge of the legality or illegality of the actions of those who, upon 
the open sea, hâve taken any vessels that do not belong to this coun- 
try." On this point Prof. Lawrence, in his récent Hand-book Int. 
Law, (London, 1884,) says: 

"When a coramunity, not being a state in the eye of international law, 
resorts to hostilities, it may, in respect of war, be endowed with tlie rights 
and subjected to the obligations of a state if other powers accord it what 
is called récognition of belligerency. Neutral powers should not do this 
* * * (4) unless it affect by the struggle the interests of the i-ecognizing 
state. If the struggle is maritime, récognition is ahuost a necessity. The 
controversy of 1861 illustrâtes the whole question." 

The practice is stated by Hall as follows : 

"When, however, piratical acts hâve a political object, and are directed 
solely against a particular state, it is not the practice for states other thaii 
that attacked to seize, and still less to punish, the persons eommitting them. 
It wouid be otherwise, so far as seizure is concerned, with respect to vessels 
manned by persons acting with a political object, if the crew, in the course of 
carrying oui their object, oommitted acts of violence ayainst ships of other states 
than tliat against which their political opération was ainied ; and the mode in 
which the crew were dealt with would probably dépend on the circumstances 
of the case." Int. Law, § 81, p. 223. 

Whether a foreign nation shall exercise its rights only when its own 
interests are immediately threatened, or under spécial provocations 
only, after injuries inflicted by the insurgents, as in this case, at 
Golon, is a question purely for the executive department. But when 
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a seiz;ure lias been macle by the navy department, uuder tlie régula- 
tions, and the case is prosecuted before the court by the government 
itself, claiming summum jus, — its extrême rights, — the court is bound 
to apply to the case the strict technical rules of international law. The 
right hère asserted may be rarely enforced ; the very kuowledge that 
the right exista tends effectually, in most cases, to prevent any viola- 
tion of it, or at least auy actual interférence by insurgents with the 
rights of other nations. But if the right itself were denied, the com- 
merce of ail commercial nations would be at the mercy of every petty 
contest carried on by irresponsible insurgents and maraudera under 
the name of war. 

In the absence of any récognition of thèse insurgents as belliger- 
ents, I therefore hold the Ambrose Light to hâve been lawfuUy seized, 
as bound upon an expédition technically piratical. 

Second. The additional facts proved show, however, such a subsé- 
quent implied récognition by our government of the insurgent forces 
as a government de facto, in a state of war with Colombia, and en- 
titled to belligerent rights, as should prevent the condemnation of the 
vessel as prize. The communication from the department of state to 
the Colombian minister, bearing date the day of the seizure, seems 
to me to constitute such a récognition by necessary implication. It 
could not hâve been based upon any facts, or hâve référence to any 
state of facts, not in existence at the time of the seizure; and it sbould 
be held, therefore, to arrest and supersede any subséquent condemna- 
tion for those acts of war which such a récognition authorizes the 
insurgents to carry on. 

Récognition of belligerent rights may be tacit, implied, or express. 
It is express when made by a proclamation of neutrality, as by the 
queen of England's proclamation of May 13, 1861. It is implied in 
a déclaration of bloekade, as in that of Président Lincoln of April 
19, 1861. And when there is long acquiescence in belligerent acts 
afifecting another nation's interests, without protest or objection, such 
as the bloekade of ports, or the use of a nation's ports as a harbor for 
prizes, a tacit récognition of belligerent rights isto be reasonablyin- 
ferred. See Canning'a dispatch above referred to. Where no for- 
mal and express action has been taken by the political or executive 
department as to récognition of belligereney, courts, in determining 
the question of prize or no prize, must necessarily pass upon the légal 
effect of such proved action of those departments of the government 
as bears upon the question of récognition. 

On the part of the captors in this case a letter was put in évidence 
from the secretary of state, dated July 1, 1885, in answer to an in- 
quiry as to the action of our government concerning any récognition of 
a state of war between the insurgents and Colombia. In this letter the 
secretary of state replies that "a state of war has not, in a formai sensé, 
either before or after April 20, 1S85, been recognized by the govern- 
ment of the CJnited States as existing in the United States of Colombia ; 
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nor bave the insurgents now in arma against the latter government been 
recognized by the United States as belligerents, nor, so far as ad- 
vised, by the United States of Colombia." The claimahts thereupon 
put in évidence certain correspondence between the Colombian gov- 
ernment and oiir department of state, consisting of a communication 
from the former to our government, dated April 9, 1885, and the re- 
ply made thereto made by Secretary Bayard, dated April 24, 1885. 
The letter from the Colombian minister, after reciting information 
that the "entire republic is now pacified, with the exception of the 
ports of Panama, and those of Sabanilla, Santa Maria, and Barran- 
quilla, in the states of Bolivar and Magdalena," and that "active mil- 
itary opérations were in préparation against the rebels who hold thèse 
points in our territory," directs the attention of our government to 
two decrees that had been made by the government of Colombia, with 
a view to make thèse opérations more efficient. The first decree de- 
clared the ports of Sabanilla and Santa Maria closed to foreign com- 
merce, and ail trade to or from thèse ports illicit and contraband; 
the second decree declared, in effect, that the rebel vessels then oper- 
ating against Cartagena were irregular and unlawful, and were fly- 
ing the Colombian flag without authority, and were beyond the pale 
of international law, and might be repressed by the vessels of any 
other nation charged with watching its commercial interests. 

Our government, in the reply of the secretary of state, under date 
of April 24th, declined to acquiesce in either of those decrees. The 
secretary states his conclusion, as the resuit of an examination of the 
authorities and précédents, "that a decree by a sovereign power clos- 
ing to neutral commerce ports held by its enemies, whether foreign or 
domesiic, can hâve no international validity, and no extraterritorial 
elïeot in the direction of imposing any obligation upon the govern- 
ments of neutral powers to recognize it." Affcer referring to the great 
efforts by which our blockades were made effectuai in the Confederate 
rébellion, he says that Great Britain and France ceased to contest 
their effectiveness, and "united in the most solemn répudiation of the 
position formerly taken by them, that a belligerent can, by mère de- 
cree, give binding international effect to the asserted closure of a port 
he does not hold." Accordingly, the secretary, while declaring that 
this government "will recognize any effective blockade," refused to 
admit the right of the Colombian government to close its porta held 
by the insurgents, except by an effective blockade; and déclares that 
its decree, "by itself, is entitled to no international respect," and that 
"vessels manned by parties in arms against the government, when 
passing to and from ports held by such insurgents, or even when at- 
tacking ports in possession of the Colombian government, are not 
pirates by the law of nations, and cannot be regarded as pirates by 
the United States." 

The attitude assumed byour government in thèse conclusions is 
of itself, by necessary implication, a récognition of the existing insur- 
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rection as constitutîng a state of civil war. It assumes thaï the Co- 
iombian government, as respects the ports in question, is a helligerent; 
that the insurgents hold those ports as a de facto power, to the exclu- 
sion, for the time being, of the Colombian government and of its sov- 
ereign authority; that they are in arms against the latter government; 
and it is declared that our governntent will not recognize any at- 
tempt by the Colombian government to close thèse ports by virtue of 
its own sovereignty as lawful or valid; nor any closure, except by 
means of an effectuai blockade, i. e., by acts of war. In saying that 
it would recognize no rights of the Colombian government at those 
ports, except helligerent rights, our government implies belligerent 
rights in those v?ho hold those ports adversely. "The claim of the 
belligerent right of blockade for the North," says "Historicus," in the 
letter before referred to, "in fact declared the belligerent rights of the 
South." And in the Prize Cases (2 Black, 670) the suprême court 
say a blockade "is, of itself, conclusive évidence of a state of war." 
Our government could not say that Colombia shall exercise no rights 
but helligerent rights, and at the same time deny such rights to the 
opposite party. No stronger assertion by implication of the rebel de 
facto authority, and of a state of war, as it seems to me, could well be 
made. 

Moreover, almost the entire argument of the secretary's letter im- 
ports this. In stating the rule of international law by which he is 
governed, he speaks of ports held by "enemies, foreign or domestic," 
and of the rights of "helligexents" and refers to our own government 
as a "neutral power," not bound by a closure under such circum- 
Btances. Thèse are words of perfectly defined meaning in the writ- 
ings of diplomatists and publicists. Of themselves they import a 
state of war, and of the belligerent rights that in a state of war belong 
equally to both parties. Thus understood, the language and the doc- 
trines of the letter on this point give précise expressioù to the un- 
doubted law of nations. Though it contains no express récognition, 
no récognition "in a formai sensé," the language and the substance 
of the letter import a virtual and implied récognition of the insur- 
gents' belligerency. 

The same inferences must be drawn from the précédents and author- 
ities cited in the communication. Thèse are too long to be hère quoted 
in f nll. First is quoted the rule deduced by Lawrence, (note on Wheat. 
pt. 4, c. 3, § 28 ; note 241, p. 846) : " Nor does the law of blockade diiïer 
in civil icar from what it is in foreign war. Trade between foreigners 
and a port in possession of one of the parties to the contest cannot be 
prevented by a municipal interdict. * * * Whenever the do- 
minion over the land is lost by its passing under the control of an- 
other power, whether in foreign war or civil war, the sovereignty over 
the waters capable of being controUed from the land ceases." The sit- 
uation of New Grenada in 1861 is cited, when her notification to this 
government of the closing of certain ports, and that her war-vessels 
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would cruise about those ports to seize vessels attempting to violate 
it, was interpreted by Mr. Seward as a notice of an effective block- 
ade; while tbe opinion of the British government, eonsidering it not 
a blockade, was that the closnre was invalid, because "in the event 
of an insurrection or civil war in that country it is not compétent for 
its government to close ports that are de facto in the hands of the in- 
surgents, as that would Se a violation of international law with regard 
to blockade." The correspondence between our minister, Mr. Adams, 
and Lord John Eussell, to the same effect, in référence to the closure 
of the Confederate ports, and the effective blockade that our govern- 
ment maintained, are also referred to; also Mr. Cobden's speech on 
October 26, 1862, in which he says: "It is onlyupon condition that 
the blockade shall be effectively maintained as between belligerents, 
that European nations recognize it [closure by a mère municipal de- 
cree] at ail." Finally, the autfaority of Prof. Perels is cited, in his 
work on Maritime Int. Law, above referred to, to the effect that "clos- 
ure of ports in possession ôf insurgents is invalid except by blockade." 
The section of that work in which this principle is said to be laid 
down, is not given; and I hâve been unable to find this doctrine af- 
lirmed except in connection with a state of recognized belligerenoy 
or civil war, such as that of the late Confederate States. 

In the above extracts the italics are my own. They indieate and 
imply, in each instance, except possibly that of Grenada, the facts of 
which I havG not been able to ascertain, the préviens existence of 
a recognized state of war, or belligerent rights on the part of the 
insurgents. In the extract from Lawrence it is a case of "civil war" 
that he is speaking of ; i, e., a case of recognized belligerency. The 
correspondence with Mr. Adams, and the speech of Mr. Cobden, were 
long after the récognition of the Confederate States as belligerents, 
both by this country and by England. The doctrine of pacifie block- 
ades, maintained by sopie authors, Lawrence says, cannot be sus- 
tained as to neutrals. Note 241, p. 845. "Blockade," he says, "is 
an act of war;" and repeated décisions of the suprême court afiSrm 
this explicitly. Prize Cases, 2 Black, 670; The Venice, 2 Wall. 274; 
Mrs. Alexander's Cotton, Id. 41 7; The William Bagaley, 5 Wall. 402 ; 
Mauran v. Insurance Co., 6 Wall. 14; Thoriitgton v. Smith, 8 Wall. 
1. See Bemis' Hasty Récognition, 25, 26. Our own example, which 
is most strongly dwelt upcn as an instance of an effective blockade 
under diSicult circumstances, was during a recognized state of ivar, 
of which the blockade itself "was conclusive proof." 

TJpon thèse considérations and on thèse authorities I cannot doubt 
that in thus notifying the Colombian government, in effect, that the 
United States would recognize no right in Colombia to close the in- 
surgent ports by virtue of her own sovereignty, but only through the 
exercise of the belligerent right of blockade, i. e., by war, our gov- 
ernment recognized, by necessary implication, the existing insurrec- 
tion as a state of war, and the insurgent forces as a de facto power, 



THE FREDERICK E. IVES, 447 

having the connter-rights of a belligerent. From this indirect and 
implied récognition of the belligerency of the insurgents, the con- 
clusion of law foUowB that their vessels of war cannot be regarded 
as piratical. The refusai of the department of state so to treat them 
followed necessarily from the implied récognition previously declared. 
As a mère déclaration of the exercise of a discretionary executive au- 
thority, it would not, and does not, announce any rule of law binding 
upon the court; and my décision on this point is not based on that 
déclaration as a discretionary act, but upon the necessary implication 
of a récognition of a state of war in Colombia in the previous parts 
of the communication. 

To avoid irritations among friendly powers it may often be ex- 
pédient, in cases of domestic strife, to withhold ail express announce- 
ments of neutrality, or récognition of belligerency, until some occa- 
sion makes it necessary; and where the insurgents studiously avoid 
interférence with foreign vessels on the high seas, or with their free- 
dom of commerce, récognition may be long delayed, and no occasion 
arise for foreign nations to take notice of the strife, whether on land 
or sea. 

Third. As to costs. Where the seizure bas been upon probable 
cause, but the vessel found not really liable to seizure, it is nsually 
released without costs. Thus, in The Marianna Flora, 11 Wheat. 1, 
58, a remarkable case of mutual mistake, neither costs nor damages 
were given to either side. Hère the seizuire was rightful, as I find ; 
and the discharge is granted upon causes subséquent. The necessary 
disbursements should therefore fall upon the vessel and not upon 
the United States. The Imina, 3 G. Eob. 167; The Principe, Edw. 
70; 2 Wheat. App. 57. Thèse disbursements should.be small, as the 
trial was begun on the return-day of the process. But as there is no 
condemnation, there can be no commissions nor counsel fées allowed. 
Only the clerk's, marshal's, and prize commissioner's fées can be 
taxed; and upon payment of, thèse, the vessel should be discharged 
from custody. 



The Frederick E. Ives.* 
■Continental Ins. Co. v. Thh Frederick E. Ivb8. 
(District Court, 8. D. New TwTt. October 30, 1885.) 

1. TowAGE — Weathkr Indications — Eeasonable Judgmbkt. 

Where the évidence fails to show clearlj; and decisively such sîgng of threat- 
ening weather as should forbid a tug with a tow from contiuuing on her 
course, the tug, when in charge of a compétent pilot, should hâve the benefit 
of any reasonable doubt in the testimony. 

I Reported by K. D. & Edward G. Benedict, ESqs., of the New York bar. 
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2. Same— Statement of Case— Eeeob of Jtjdgment not Fault. 

The tug I., while towing a number of coal-boats through the sound, when 
about half way between Norwalk and Bridgeport, encountered a gale which. 
cast away the tow. For the damage the insurer, having paid the loss, libeled 
the tug. The case turned on the question whether, when the tow passed Nor- 
walk, the weather indications were such as to justify the tug in net putting 
into that harbor. Held, on the évidence, that the master of the tuç was not 
clearly lacking in reasonable Judgment in deciding to continue his course, 
and the tug not being liable for what subsequently proved to be an error of 
_ udgment, the libel should be dismissed. 

In Admiralty. 

Carpenter & Mosher and R. D. Benedîct, for libelants. 

Wilco.v, Adanis & Macklin^ for claimants. 

Brown, J. On the twenty-third of December, 1884, the steam-tug 
Frederick E. Ives at Jersey City took in tow a number of "boxes," 
loaded with coal, bound for New Haven. On the way she put in at 
City island on account of the weather, and remained there until the 
morning of the 2ôth, ■when, the weather being bright and favorable, 
she proceeded on her way. At about 10 p. m., when about half way 
between Norwalk light and Pennfield light, which is at the entrance 
of Bridgeport harbor, she met, according to her captain's statement, 
a cross-sea from the eastward and from the northward, with a high 
northerly wind and snow, in which, after a couple of hours, the tow 
was broken up. Two or three boats were secured and taken into 
Bridgeport harbor j one sank almost immediately; several others 
drifted away to the eastward, and were atterwards found destroyed 
from two to ten mi js from the place of the disaster. The libelants, 
who had insured the cargo, paid the loss, and brought this suit against 
the tug for négligence in transportation. 

The question of the liability of the tug, upon ail the évidence, comes 
down to the question whether, at the time when the tug and tow 
passed Norwalk, namely, about 8 p. m., the appearance of the weather 
and other indications were such as to make it incumbent upon the 
pilot of the tug to take shelter for the night in Norwalk harbor, which 
he might hâve done ; or whether it was consistent with ordinary nau- 
tical judgment and prudence to continue on in order to make the har- 
bor at Bridgeport, 10 miles distant. A great deal of testimony has 
been taken in the cause, and no little difficulty exists in determining 
the direction of the wind, — one of the material circumstances, — when 
the tow was off Norwalk. Up to that time, certainly, there had been 
no dilïiculty, and no indications of any présent danger. 

The Ives was one of the largest and most powerful boats of her 
class. She was thoroughly eqnipped for the service, and had a tender 
to render aid as necessary. The "boxes" loaded with coal were built 
for the service ; and, loaded, they had about four feet free board. Two 
tows that left City island at the same time with the Ives, but had lésa 
speed and fell behind her, stopped for the night at Captain's island, 
a few miles to the westward of Norwalk. The witnesses from those 
tows, however, deny that there was anything threatening in the 
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weather at that time, or that they -would hâve deemed it imprudent 
to continue on. It was Christmas evening, and they thought they 
would stop. The weather reports show that cautionary signais had 
been displayed during the day; that until afternoon the wind had 
been from N. W. to N.; that at î p- m. at New Haven the wind 
was N. E., 14 miles an hour, — at Captain's island, at about 5 v. 
M., it was N. N. W.; and that during the afternoon the sky became 
more or less covered with cirrous clouds, indicating more stormy 
weather, which were increasing towards evening. The captain of the 
Ives, however, testified that at 8 o'clock, when off Norwalk, the wind 
was to the northward, and light; that the moonand stars were shin- 
ing, the wa,ter smooth, and that there were no indications to prevent 
bis keeping on for Bridgeport, which, at his average speed of two and 
one-half miles an hour, he expected to reach a little after 12 o'clock. 
The captain of one of the tugs that put in at Captain's island testi- 
fied that he observed the wind by compass at 11 p. m., when it was 
snowing, and that it was N. by W. The lighthouse keeper there 
testified that up to sundown the wind was N. N. W., and after that 
changed "a point or two." On cross-examination he says that at 
bed-time the wind was N. N. E. 

Many other witnesses were examined on both sides as regards the 
direction of the wind ; and the records kept at the Norwalk Light sta- 
tion were also produced. Thèse records show évidence, not only of 
being carelessly kept, but, I regret to add, évidence of their having 
been to such an estent tampered with, as respects the entries con- 
cerning this storm, as to entitle them to no weight as they stand, and 
to prevent crédit to the witness that made them. Thèse records were 
not, however, introduced by the claimants, or made the basis of their 
défense. If the original entry, as seems probable, stated the wind 
to be from N. W. to N. E., the letter "E" being now erased, it is not 
certain to what hour the entry of N. E. referred; and there is a good 
deal of évidence in the case to show that at Norwalk the wind at 8 
o'clock was to the northward. The greater number of witnesses so 
testify, though others make it from N. to N. E. That it was N. E. at 
New Haven there can be no doubt ; and with that certain, the proba- 
bility would seem to favor the fewer witnesses, who say that it was 
at that time about N. E. in the vicinityof Norwalk also. But in the 
first approaefaes of a N. E. stoi-m, there is no proof of such uniform- 
ity in the wind at places 30 or 40 miles distant from each other as 
to exclude a possible différence of three or four points. Whatever 
might seem to be the natural probability, I cannot hold that the ma- 
jority of witnesses are certainly in error in saying that the wind at 
Norwalk was about N. at 8 p. m., particularly as Worden's testimony 
would only make the wind from N. to N. N. E. at bed-time. Nor 
do I feel prepared to hold, in the absence of explicit évidence, that, 
even if the wind was N. N. E. at 8 p. m., it was ipso facto négligence 
for the Ives to undertake to continue her trip four hours longer to the 
v.25F,no.7— 29 
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inuch better harbor of Bridgeport. Such a wind is doubtless unfa- 
vorable; but the approach of north-easterly storms is usually so grad- 
uai that I do not feel warranted in holding the mère continuance of a 
trip for 80 short a space of time to be négligence, unless tbere were 
other decided indications of speedy bad weather. I think the weight 
of testimony of the nautical men in this case is altogether against 
the existence of such clear or certain indications of bad weather at 
that time. The light-house keeper at Captain's island does, indeed, 
testify to threatening weather, and to bis anticipations of trouble 
when the Ives passed there between 4 and 5 p. m. But as the wind 
was theîi undonbtedly from N. to N. N. W., I do not think his testi- 
mony entitled to great weight. It seems to be based more upon the 
event than upon the indications then existing. 

The object of insurance is tocover the proper périls of the sea; but 

not, as respects the carrier, any neglect of ordinary judgment and 

nautical skill on his part. The carrier is bound to the exercise of 

reasonable judgment and skill; and if the loss happen through the 

want of either, the carrier must indemnify the insurer. In determin- 

ing what constitutes reasonable care and skill, ail the circumstances 

of the time and place, the eapaeity of the tug, the nature of the tow, 

I and the length of the trip, must be taken into account. Nor can any 

] exact criterion be found that does not necessarily still leave much to 

I be determined by the judgment of the master formed upon the spot, 

I and amid ail the surroundings as they appeared at the time. On 

j this subject, Chief Justice Waitb says, in the case of The W. E. Glad- 

j wish, n Blatohî. 77, 83, Si: 

, "This involved the exercise of judgment as to what ought to be done un- 

der the circumstances. A mère mistake is not enough to charge the tugs 
with any loss which followed. To make them liable, the error miist be one 
, which a careful and prudent navigator, surrounded by like circumstances, 

I would not hâve made. * * * I cannot believe that ordinary prudence 

required an abandonment of the voyage, for the time being, by iying up or 
seeking a harbor. The tug was commanded by a compétent master, and tlie 
captain of the barge was an experienced boatman. No objection was made 
by any one to going on, and it is évident that no person connected with the 
tow considered it necessary to stop." See, also, The Clematis, Brown, Adm. 
499, 502; The Allie é Evie, 24 Fed. Eep. 745, 749, and cases there cited. 

In this connection, the judgment of other captains and nautical 
men is compétent, and entitled to much weight. Their judgment 
ought, indeed, to be controlling, if it were certain to be formed and 
expressed with impartiality. Making ail just allowances for their 
presumptive bias in favor of the Ives, I cannot refuse considérable 
weight to the fact that the testimony of ail the captains and pilots 
that were in the vicinity of Norwalk that night is that from sundown 
to 8 p. M., and even later, there were no such indications of bad weather 
as should prevent the Ives from going on. The fact, moreover, that 
none of the men upon the "boxes," some of whom had their families 
aboard, made any objection to going on, is négative évidence to the 
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saine effect, of at least some weight. The oaptain of the Ives, more- 
over, had had considérable expérience on the Sound, and had never 
met with any previous accident. He had no motive, so far as ap- 
pears, for running any improper risks. There is no reason to doubt 
that his judgment was formed honestly and in good faith; and where 
the évidence f ails to show clearly and decisively such sigas of threat- 
ening weather as, according to the fair and reasonable judgment of 
persons of proved character and nautical skill, ought to forbid going 
on, the vessel should hâve the beneût of any reasonable doubt in the 
testimony. 

Amid so much évidence in a controversy of so considérable impor- 
tance, it is not surprising that there should be much diversity, and 
some diflSculties about which it is hard to form any satisfactory judg- 
ment; but, upon the best considération that I can give the case, I 
think the évidence fails to establish such clear évidences of danger 
and risk in proceeding onward from Norwalk to Bridgeport as war- 
rants me in pronouncing the judgment of the captain at the time to 
hâve been unjustiâable or rash, or a négligent disregard of his duty. 
The libei is dismissed, with costa. 



Thb Prostburo. 

Mebohants* & MiNERs' Tkansp. Co. r. Consolidation Coaii Co. op 

Marylamd. 

{DUtriet Court, D. Maryland. Jnly 21, 1885.) 

1. C01.X.1S10N— Intkrchangk of Siqkals. 

In the case of a collision between two steamers in the Brewerton channel 
of the Patapsco river, the rule is to be strictly enforced that the steamer which 
nndertakes to reverse the statutory rule and pass starboard to starboard, as- 
sumes the risk of any misunderstanding of signais properly given by the other 
steamer. 

8. Bamb — CoiniT,icTmo Bvidencb. 

"Where the testimony is conflicting, the court will give weight to the fact 
that the master of one of the colliding steamers, in statements made immedi- 
ately af terwards. and in his ofiBcial report deliberately made some weeks later, 
did not attribute the collision to any rauli of the other steamer alleged in the 
libel. 

8. Samb— Beaching ci- Vesseit— Loss. 

The rule applied to the facts of this case that where the master was proved 
to hâve been reputed capable and experienced, and after the collision acted 
npon the best judgment he could form in the èmergency with regard to get- 
ting his sinking vessel into shoal water, the owners were not to bear any por- 
tion of the loss, although the fact may hâve been that the master was mis- 
taken in his judgment, and that a diUerent course might hâve tesulted in less 
damage. 

In Âdmiralty. 
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John H. Thomas, for libelant. 

William F. Frick, for respondent. 

MoBEis, J. Thèse cross-libels grow out of a collision in the Brew- 
erton channel of the Patapsco river ofif North Point, about 8 o'clock 
on the morning of the seventeenth Maroh, 1885, between the steam- 
ship Berkshire, which was coming up the channel towards Baltimore 
at about 10|- knots an hour, and the steamer Frostburg, which was 
going down the channel at about 7 knots an hour heavily laden with 
coal. The weather was clear, with a strong wind from the north and 
west, and the steamers had observed each other at a distance of sev- 
eral miles. They came into collision Just outside the northern edge 
of the channel, between buoys Nos. 12 and 14; the Berkshire receiv- 
ing a blow on her port side about amid-ships, from which she sank in 
a short time, and the Frostburg having her bow badly stove in. When 
the Berkshire had just entered into the Brewerton channel, and was 
about passing buoy No. 10, and when the vessels were a little over a 
mile distant from each other, there was an interchange of signais. The 
Berkshire gave a signal of one whistle, which was not heard on board 
the Frostburg on account of the force of the wind, but the escape of 
steam, indicating that a signal had been given, was observed. There 
was some différence among those in the pilot-house of the Frostburg 
as to whether the Berkshire had blown a signal of one whistle or two 
whistles. I think it is quite obvions that Capt. Le Tourneau, who was 
in command of the Frostburg, desired to takethe northerly side of the 
channel if he could get it. At any rate, notwithstanding the others 
were in doubt about the Berkshire's signal, he responded by a signal 
of two blaats of the Prostburg's whistle, and put his helm to star- 
board. 

The statutory rule prescribed for the conduct of steam-ships in 
the situation in which thèse two then were, requires each to put 
her helm to port, and it is settled that a steamer which seeks to jus- 
tify by an interchange of signais a departure from this rule cannot 
justify herself if she bas failed to understand a signal properly given 
by the other steamer. The departure from the statutory rule puts 
on the steamer attempting to justify it the burden of establishing on 
the part of the other steamer an actual proposition or assent by proper 
signais to the departure. The Milwaiikee, Brown, Adm. 313; The 
Mary Shaw, 6 Fed. Eep, 923. Any mistake with regard to the sig- 
nais, no matter how honestly made, is primarily visited upon the 
steamer which départs from the rule. In this case, in answer to a 
theory advanced by the owners of the Frostburg, it bas been suggested 
by oounsel for the Berkshire that even if the second signal given by 
the Berkshire was not promptly given after the pilot of that steamer 
heard the signal of two whistles given by the Frostburg, that as the 
Frostburg had no right to dictate to him that he should put his helm 
to starboard when he had already signified his intention to obey the 
statutory rule, he had a right to disregard the signal of two whistles 
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given by the Prostburg, and proceed at his usual speed without giving 
any answer to it. Bat this is not so. The moment the Frostburg 
answered the Berkshire's port signal with a starboard signal, there 
■was obvious risk of collision. There was an imperative duty on the 
pilofc of the Berkshire to respond promptly, and unless there was at 
once a further interchange of signais, and unless by the time the 
vessels had approached within half a mile of each other there was, 
by a proper interchange of signais, a perfeot understanding as to how 
the vessels were to pass each other, the Berkshire would be in fault 
if she did not, in obédience to the twenty-first statutory rule and the 
third pilot rule, slacken her speed, and, if it became necessary, stop 
and reverse, The proof, however, is that the officer in charge of the 
Berkshire, after he heard the signal of two whistles from the Frost- 
burg, did give another signal of one whistle, to which the Frostburg 
responded with one whistle, evidencing an agreement to pass each 
other port to port, in obédience to the statutory rule. 

The contention on the part of the Berkshire is that this second in- 
terchange of signais took place -when the vessels were three-quarters 
of a mile apart, and the contention on the part of the Frostburg is that 
it did not take place until the vessels had approached to within about 
a quarter of a mile of each other. This is the only question of any 
difficulty in the case, and with regard to it the witnesses are in direct 
and irreconcilable conflict. Small, the first officer of the Berkshire, 
who was at the time in charge of her navigation, testifles that, when 
abreast of the first buoy in the Brewerton channel, (buoy No. 10,) he 
blew bis first signal of one whistle, and received two whistles in re- 
turn ; and he says, "I immediately blew one whistle again, and received 
one whistle from the Frostburg, and she changed her course to go to- 
wards the south side of the channel, and I put my wheel a little to 
port." He testifies that the Frostburg then went over.to the south 
side of the channel, straightened down, and the two vessels so con- 
tinued as if about to pass ail clear, until, when they were from one- 
fourth to one-eigbth of a mile apart, the Frostburg took a sudden 
sheer to the north side of the channel; that he theu again blew one 
whistle, put his helm hard a-port, and reversed his engines full speed 
astern, but was struck by the Frostburg about amid-ships on his port 
side. The testimony of Capt. Le Tourneau, who was in charge of the 
Frostburg, is that, when he gave the signal of two whistles in answer 
to the Berkshire's first signal, he put his helm to starboard, and 
steadied down on the north side of the channel until the vessels were 
about one-quarter of a mile apart, and that up to that time he con- 
tinued to think the Berkshire intended to pass him on his starboard 
side, and on the south side of the channel. His statement is that 
when about a quarter of a mile distant the Berkshire gave a signal 
of one whistle, and he responded with one whistle, and observed the 
Berkshire heading more to the north side of the channel; that he 
put his helm to port, and could see directly that there was going to 
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be a collision, and rang to reverse his epgines full speed astern ; that 
the Frostburg answered her port helm but very little, and the re- 
versing of the propeller had a tendency to throw her head still more 
to port ; that at the time of the collision the Frostburg had lost her 
headway. 

In considering ail the testimony bearing on this irreconcilable con- 
flict, it is to be borne in mind that the accepted rule is that ail tes- 
timony from recollection with regard to time and distances in col- 
lision cases is at best but conjecture, and usually entitled to but 
slight weight, unless supported by corroborating circumstances. We 
hâve, in support of the inhérent probability of iSmaU's testimony, the 
fact that he had shown himself careful in obeying the rule with re- 
gard to signais, by giving to the Frostburg at the distance of at least 
a mile the proper signal, and he did this at the earliest moment af ter 
he entered the channel. He then shaped his course to take the 
northerly side of the channel. Under the circumstances it would 
hâve been négligence in the highest degree — reckless — to hâve failed 
promptly to reply to the contrary signal from the Frostburg. He 
was in a situation far more dangerous than if he had neglected to 
give any signal at ail, and had formed no purpose of taking either 
side of the channel. He had already shown himself a cautions man, 
and is proved to hâve been an experienced man, and it is hard to be- 
lieve that he at once abandoned ail that his expérience in the manage- 
ment of steam-vessels and his constant expérience in this particular 
channel must hâve taught him was necessary for safety. His state- 
ments are supported directly by the testimony of Capt. March, and 
of Hatch, the second officer of the Berkshire. Shea, the quarter- 
master, who was at the wheel in the pilot-house with him, did not 
take notice of the whistles, but corroborâtes Small very distinctly as 
to the steering and the course of the Berkshire. Small, from the 
first, never dênied that he perfectly understood that the first signal 
from the Frostburg was a signal of two whistles, and it is most difS- 
cult to believe that he would hâve failed to repeat his signal, or to do 
anything, until the vessels were within a quarter of a mile of each 
other, each pursuing a course which he knew must resuit in danger. 
His statements are also supported by the testimony of a disinterested 
witness, Capt. Griggs, of the tug Tigress, who was observing the ves- 
sels from about a mile distant from the point of collision. 

To show that the second interehange of signais took place at a dis- 
tance of not greater than a quarter of a mile,a very strong argument 
bas been presented by the able and learned counsel for the Frost- 
burg, based on the testimony given in court by Capt. Le Tourneau, 
and other witnesses who were on board the Frostburg, and if I could 
accept that testimony the argument would be convinoing. But as 
this testimony as to distance is based largely on conjecture, and is a 
matter in which so slight a variation in distance results in such a 
vital différence to the litigants, the statements of the witnesses must 
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be weighed with great care, and compared with statements made by 
them ■when the importance of this fact may not hâve been so plainly 
seen. ïhere were four persons in the pilot-house of the Frostburg, 
viz., Capt. Le Toarneau, Bowling, the first mate, a quartermaster who 
has disappeared, and a Mr. Lapaley, a passenger. Bowling testifies 
with reserve and hésitation. He saya he expressed no opinion when 
the character of the Berkshire'a first signal was inquired about by 
Capt. Le Tourneau, and he allèges that he could not see the Berkshire 
when she blew the second signal because of the other persons in the 
pilot-house obstructing his view, and that he did not see her until 
she was close acrosa the Frostburg's bows. He says, however, that 
for three minutes before the collision the Frostburg's helm had been 
hard a-port; that the Frostburg started very slowly to answer the 
port helm, and that after her angines were reversed she paid no at- 
tention to her helm, but fell off more to port. Lapsley, it is tru&, tes. 
tifies that the vessels were a quarter of a mile apart when the second 
SKchange of signais took place; but he testifies also that it was four 
minutes between that interchange and the collision. The earlier 
statements of Capt. Le Tourneau give no hint that the collision was 
attributable to any fault on the part of the Berkshire. The state- 
ment he made a few hours after the collision was that he could not 
say that the Berkshire was to blâme ; that his own vessel was unman- 
ageable and would not steer. And in the deliberate olEcial report 
made by him some weeks later he stated that the cause of the casu- 
alty was " unaccountahle." 

Now Capt. Le Tourneau had been a sea-oaptain for a great many 
years, and is a man of good éducation and intelligence. If the col- 
lision was brought about, as it is now attempted to persuade the 
court, from the Berkshire approaching so near to the Frostburg be- 
fore repeating her signal that a collision was then unavoidable, is it 
not highly probable that this justification would at once bave sug- 
gested itself to a man of Capt. Le Tourneau's expérience and intelli- 
gence? If it had been the fact, as his theory now is, that when he 
heard the signal of one whistle the collision was so imminent that he 
immediately reversed his engines at full speed, is it crédible that it 
would not hâve occurred to hlm that the other vessel was in fault, 
and that he was not to blâme ? And, moreover, if it be supposed 
that Smali could hâve recklessly brought the vessels into this situa- 
tion without giving any warning, when Capt. Le Tourneau did get 
Small's second whistle, seeing, as ho now says he did, the imminent 
danger that threatened, and knowing how badly his own vessel steered, 
is it not highly probable that, instead of answering with one whistle 
and consenting to attempt what he saw was so dangerous, he would 
bave blown danger signala, or repeated his starboard signais? 

It seems to me that the fact that he promptly assented to the port 
signal, and attempted to aet in obédience to it, is significant proof 
that at that time he did not think the vessels were as dangerously 
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near to each otiier as he does now. Moreover, with regard to the 
Frostburg, the facts proved with respect to her navigation from the 
time she left Baltimore on that morning until the collision, show 
çonclusively that it was fraught with danger to run her in that chan- 
nel at seven knots an hour. Her sheering from side to side was no- 
ticed and commented on by every one who noticed her on her way 
down from the harbor. Her wheel worked so stiffly that those who 
had her in charge were unable to keep her steadied on any proper 
course; and it is proved that she aotuallycame into contact with the 
two vessels which she overtook and passed in the channel just pre- 
vious to this collision. It is proved that from the moment she 
started on her voyage there was great difficulty in the management 
of her steering apparatus, — at ail events, in the hands of those who, 
on that morning, had just taken charge of her, and were ail without 
any expérience of the peculiar difficulties in steering her, — and T think 
it plainly appears that, when ail the incidents leading to the disaster 
were perfectly fresh in his mind, it was solely to that unmanageable- 
ness that Capt. Le Tourneau attributed the collision, and not at ail to 
any delay on the part of the Berkshire in giving him the proper pass- 
ing signais. At the joint rate of speed at which the vessels were ap- 
proaching each they would pass over a half mile in one minute and 
three-quarters, and making ail reasonable allowance for loss of speed 
resulting from reversing both engines, the time stated by ail the wit- 
nesses to hâve elapsed between the exchange of signais is quite suffi- 
cient to lead to the conclusion that those witnesses are correct who 
state that the vessels were as much as half a mile apart when the 
Berkshire blew her second signal. It is true that strong testimony 
against this theory is to be found in the évidence given by the wit- 
ness Lee, but, as against the weight of other testimony and circum- 
stances, I incline to think that he must hâve confused some of the 
signais, and perhaps heard the third signal which Small states that 
he gave. 

A careful considération of ail the évidence has brought me to the 
opinion that this collision was occasioned in the first place by Capt. 
Le Tourneau taking the first signal of the Berkshire for a signal of 
two whistles, and, although there was some doubt about it, immedi- 
ately putting his helm to starboard ; and in the second place, and 
proximately, notwithstanding the Berkshire gave a second signal of 
one whistle promptly, and at a sufficient distance to hâve enabled 
both steamers, if properly steered, to hâve passed in safety, because 
the Frostburg at that moment refused to obey her helm, and con- 
tinued to advance towards the north side of the channel, and because 
the reversai of her propeller threw her head still more to the north 
side of the channel, and rendered it impossible for the Berkshire to 
clear her, although the Berkshire, in the attempt, had run quite ont- 
eide of the buoys on the north side of the channel before the collision 
took place. 
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With regard to the subséquent maneuvers of the Berksliire in at- 
tempting to get her into shoal water, ,1 see no reason to doubt that 
her captain acted in the emergency with the best judgment he had 
an opportunity of forming, and as he is an experienced and com- 
pétent commander, the libelants are not responsible for any mistake 
of judgment on bis part after the disaster occurred, unless it was so 
plainly wrong that it would bave been rejected by any skillful and 
compétent navigator placed in like circumstances. Thia has not been 
shown. In my judgment the Frostburg was solely to blâme for this 
collision. 



The Deew,* 

The Coe F. Young. 

Bkewers' Icb Co. V. The Drew and anotber. 

New Jerseï Steam-Boat Co. v. The Coe F. Young. 

(District Coxert, 8. D. New York. September 15, 1885.) 

1. Collision— Steamer and Tug— Circling Course— Insuppicibnt Cahe— Ee- 
PEATiNG SiGNALs — Inspectors' Bulb 3— Seasonable Maneuvees Nbcks- 

8ART. 

The tug Y., with a barge lashed on her starboard sida, was coming slowly 
down the North river against the flood-tide, and was some 300 to 600 feet dis- 
tant from pier 40, on the New York side. The steamer Drew came down the 
river near the Jersey shore, and turned to cross to her pier in New York. The 
tug' s witnesses testifled that two whistles were given the Drew when the lat- 
ter was about in mid-stream, but no reply was received; that when the Drew 
was close to the tug, and heading nearly up the river, she whistled once, to 
which the tug replied with one, and ported her wheel, when, seeing that the 
collision was inévitable, she stopped and reversed. The Drew's witnesses as- 
serted that one whistle was given to the tug when the steamer was about in 
mid-stream; that no reply being received, the Drew first slowed, one whistle 
was given again, when near the tug, and then her engines were stopped; that 
the tug then whistled once, and took a sheer to the west, throwing the barge 
on the bows of the Drew. For the damage the barge libeled both the steamer 
and the tug, and the Drew brought suit against the tug for the injuries sus- 
tained by her. Held, that both steamers were in f ault, — the Drew, because she 
did not take betimes such steps to avoid a collision as her circling course ren- 
dered unusually necessary, and on failing to get an answer to her whistles, 
did not, in time, repeat the signal; the tug, because insufflcient précautions 
; against collision were taken by her, and also on account of a defective look- 

out. 
3. Samb — PtLOT Rblting on Lookout — Pilot's Vmw Obscurkd. 

The barge, which was lashed to the side of the tug, was higher than the lat- 
ter, and the large pilot-house of the barge obstructed the view of the pilot of 
the tug on that side. For the navigation of the tug her pilot relied on the di- 
rections of a seaman stationed as a lookout on the upper deck of the barge. 
Experts difEered as to whether, under such circumstances, the pilot should 
rely on such a lookout, or go hhnself on the higher vessel and give orders to 
a subordinate at the wheel. Hétd, that the method of navigation adopted by 

•RepoTted by E. D. and Edward G. Benedict, Esqs., of the New York bar. 
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the tug îe not justiflable, unless tlie pilot's substitute, -whetlier in tlie pilot- 
house oi the tug or on the higher vessel giving directions, be fully compétent 
for the peculiar duties asslgned him. Between the two the tug and tow must 
be handled with compétent sliill to avoid ail avoidable collisions.' 

In Admiralty. 

Carpentcr é Mosher, for Brewers' Ice Co. 

W. P. Prentice, for the Drew. 

Benedict, Taft de Benedict, for the Coe P. Young. 

Brown, J. In the libel first above named, the liuelants, as owners 
of the barge Henry W. Smith and her cargo of ice, seek to recover 
their damages incurred through a collision with the steam-boat Drew, 
about T o'clock in the morning of December 14, 1883, in the North 
river somewhere from 300 to 600 feet distant from pier 40. The 
barge had been pioked up at Bank street by the steam-tug Coe F. Young, 
was lashed to her starboard side, and bound for the East river. The 
tide was flood. The Drew had coma down the North river, andafter 
passing aiong Hoboken, within 600 or 800 feet of the shore, had 
crossed the river, passed below the tug, and rounded to for the pur- 
pose of making her slip at pier 41, heading up river. In doing so 
her stem struck the barge upon her starboard side, a short distance 
from her stem, causing both some damage. 

The second libel was filed by the owners of the Drew to recover her 
damages through the alleged négligence of the steam-tug Young. 

The witnesses on behalf of the steam-tug testify that the tug was 
making against the tide from one to two miles per hour; that she was 
about 500 or 600 feet off from the end of pier 41, proceeding straight 
down the river; that the Drew was first seen when astern of them and 
near the Jersey shore; that after passing the coal docks she turned to 
cross the river and round to; that the tug gave her two whistles when 
the Drew was about in mid-river, and heading nearly across some 
three or four piers below the tug, but got noreply; that the Drew 
continued on tiJl she bore only a little to starboard of the tug, and 
when heading nearly directly up river, and from 200 to 300 feet off, gave 
a signal of one whistle, towhich the tug made reply with one; that the 
tug at the same time ported so as to sheer a little to the right; but 
seeing that collision was imminent, very shortly after reversed her 
engines and backed, the effect of which was to bring her head either 
directly down river or a little towards the New York shore at the time 
of the collision; and that she was at that time going backwards by 
land. 

The captain of the barge for the most part agrées with and con- 
firma the witnesses of the steam-tug, except that be says the signal 
of two whistles was given when the Drew was astern of abeam, and 
near to the Jersey shore. The witnesses on the part of the Drew 
testify that she was coming down full «peed, at the rate of 12 or 14 
miles an hour, near the Jersey shore; that in rounding to, when about 
in the middle of the river, she first observed the tug and barge near 
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pier 42, to which she gave a signal of one whistle ; that no reply be- 
ing received, the Drew's engines were slowed, and a second signal of 
one whistle given when about 1,000 or 1,200 feet from the tug; that 
the Drew was then pretty near the New York shore, and was heading 
nearly up river towards her pier 41; that, receiving no reply, her 
engines were stopped and then reversed, and when within 75 feet only 
of the tug the latter gave a signal of one whistle, and took a sheer 
to the westward, throwing the barge upon the bows of the Drew, 
which was the immédiate cause of the collision. 

Numerous witnesses hâve been examined upon eaeh side. The 
controversy as to which was in fault bas been sharp and strennous. 
In the statement of détails and the estimâtes of position, of distances, 
and of intervais of time, there is great diversity. If a, correct décis- 
ion of the case could only be reached through an exact détermination 
of the précise facts in ail thèse particulars, it would be difficult to 
corne to any satisfactory conclusion. But the obligation of steamers 
to avoid each other is imposed by rules so well defined, and, where 
there are no obstructions to navigation, as in this case, their duty to 
allow ample margin for the common safety, and to take prompt 
and timely measures to secure it, is so clear, that the responsibility of 
either or both vessels cannot be narrowed down to what was or was 
not done, or to what might or might not hâve been donc, within the 
narrow limits of time and space just preceding the collision. The 
obligations of each were to take seasonable notice of the other, and 
to do seasonably what belonged to each to do to keep out of dan- 
ger. It is clear that the Drew did not do this. She was under an 
obligation to take spécial care, because she had approached from be- 
hind, was proposing to cross the river across the course of the tug, 
and round to between the tug and the shore. Her course in doing so 
was a curved one, which could not be precisely calculated on by the 
tug, but was under the control of the Drew. ïïaving the whole breadth 
of the river at her command, it was her duty so to shape her course 
as to avoid the tug by an ample margin, by going either completely 
inside of her before she was reached, or else by keeping on the out- 
side of her so as to pass astern. Instead of this she practically put 
herself directly in the way of the tug, and then, by backing, nearly 
stopped till both were brought together at probably no greater rate of 
speed than the drifting of the tide. I am entirely satisfied that the 
position of the tug in the stream was not essentially changed by her 
sheer in connection with her subséquent backing. Ail the évidence 
on her part shows that she was going so slowly against the tide that 
the little change of her heading to the westward, and her subséquent 
return to the eastward on reversing her engine, could bave made lit- 
tle, if any, différence in the resuit. The fault of the Drew, therefore, 
is that she did not take betimes sueh proper and necessary steps in 
her curving course as were obligatory upon her to avoid the tug and 
^tow, by going either upon one side or the other, with a safe margin, 
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as it was easily in her power to do. Though she had shortly before 
given a signal of one whistle, implying that she would go to the right, 
she took no effective or sufficient measures to do so; and it is even 
made a ground of complaint against the tug that the tug ported, 
though that movement was in accordance with the Drew's own sig- 
nal. The unavoidable inference is that the Draw adhered to the path 
she chose for herself, paying little heed to the tug, and turning nei- 
ther to the right nor to the left, expecting that the tug would some- 
how get out of her way, until it was too late to avoid her. 

A second clear fault of the Drew was her failure to repeat in time 
her iirst signal of one whistle, or else to give several short rapid blasts, 
as required by rule 3 of the inspectors' régulations; one of which du- 
ties was, I think, clearlj obligatory upon her, under the circumstances 
of this case. The Drew's first signal was given when she was about 
in the middle of the river, and about a ha!f mile distant from the tug. 
Her whistle was deep and low, and, aocording to some of the testi- 
mony, not likely to be heard much above that distance. It was not 
heard at ail upon the barge or tug; nor by other witnesses upon the 
shore, who heard the other whistles. The circling course which the 
Drew proposed was so uncertain to the tug that a common under- 
standing by signais was more than usually necessary. A reply from 
the tug should hâve been looked for on the Drew within 10 seconds, 
at the most, after her own signal; for the régulations require a reply 
to be given "promptly." None was heard. Considering the short 
distance of less than a half mile, her own low whistle, and the neces- 
sity of an immédiate common understanding, the pilot of the Drew 
should bave inferred, upon hearing no reply, the probability that his 
whistle had not been heard. He should therefore hâve repeated his 
signal, certainly within a quarter of a minute after his first, until he 
did get an answer; or, failing to get an answer, he should hâve given 
several short and rapid blasts of his steam-whistle as rule 3 requires, 
and, if then near, bave reversed at once, Instead of doing either of 
thèse things, the évidence makes it clear that the Drew proceeded for 
at least a minute, and probably more, at the rate of from 10 to 12 miles 
per hour, without getting any answer and without giving anyfurther 
signais. This is certain from the distance that the Drew must bave run 
between her first whistle and her second; for none of her witnesses 
make her more than from 1,000 to 1,200 feet distant when the second 
was given, and other witnesses make her very much nearer, viz., 
within from 300 to 600 feet, while at her first whistle she was about 
a half mile away. If, in passing over this distance of 1,200 or 1,500 
feet, or any part of it, she was going under a slow bell, as some of 
her witnesses allège, she must hâve run for nearly two minutes with- 
out repeating her signais, or coming to any understanding as to how 
she was to pass the tug, while her own course was ail the time chang- 
ing. The witnesses of the Drew ail testified that they did not hear 
any whistle from the tug before their second whistle, consequently the 
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Drew failed entirely to understand the course or intention of the tug ; 
that is, if she expected her to change at ail from the direct course 
that she was pursuing. And failing thus to understand, it was her 
duty, under the inspectors' rule 3, to give danger signais before ap- 
proaching so near as to involve immédiate danger of collision. If, 
on the other hand, she did not expect the tug to do anything except 
keep her course, the Drew did not keep out of her way as, in that 
case, she was bound to do, though the tug, as I find, did nothing to 
thwart her. 

The above considérations, while clearly sufficient, in my Judgment, 
to make the Drew responsible, do not acquit the tug. For the pur- 
pose of avoiding collisions the law imposes two cardinal obligations : 
First, that each steamer, when collision is imminent, shall do ail in her 
power to avert it, no matter what the préviens faults, or which may 
hâve the right of way; second, as a means to this end, that a com- 
pétent lookout shall be maintained, and sufficient means of observa- 
tion and of management afforded to the pilot to see the coming danger 
in time to avert it. The évidence shows a breach of both thèse obli- 
gations on the part of the tug. The barge was lashed upon the star- 
board side of the tug and somewhat ahead of the latter. Her deck 
being higher than the deck of the tug, and her large pilot-house being 
also a little ahead of the tug's pilot-house, the view of the pilot of 
ihe tug upon his starboard side was entirely eut off from a little for- 
ward of abeam to nearly ahead. Her pilot testifies that he could see 
fitraight down river, and about one quarter across the river, which I 
"take to mean not over two points off his starboard bow. In fact the 
pilot did not see the Drew at ail from the time she passed behind the 
barge's pilot-house, when near the Jersey shore, until she emerged 
into view again on the other side of the barge's pilot-house, and within 
200 feet of him. For the navigation of the tug the pilot relied upon 
the directions of a seaman stationed as a lookout on the upper deck 
of the barge to give him ail necessary signais from that quarter. 

It is manifest that the dangers of navigation are much increased 
by such methods. The seaman in such circumstances is charged 
■with the performance of some of the essential and pecuUar duties of 
a pilot. No mère verbal reports by him to the pilot concerning the 
direction and supposed distance and the course of another vessel which 
a pilot cannot see, can possibly serve the same purposes for the pilot's 
guidance as his own observation and practical judgment. The 
court is practically familiar with the total inadequacy of any such de- 
scriptions when attempted by seamen, or even by pilots themsélves. 
If, on the other hand, the pilot simply obeys the seaman's directions 
as to the use of the helm and of the engines, letting the seaman form 
his own judgment as to what is necessary, then the pilot is, as re- 
gards dangers from the obscured quarter, but a mère wheelsman, and 
ail the important functions of a pilot, the judgment, the command, 
the quick resource in danger, are transferred to a lookout. Never- 



462 FEDEKAL BEPOETER. 

tlieless, the évidence Bhows that it is not uncommon for tugs to take 
in tow along-side barges and other craft that do thuB materially ob- 
struct the view from the pilot-house. The experts called to testify 
as to the proper management in such cases differed; some testifjing 
that it was the pilot's duty to go upon the higher craft and give his 
directions to a substitute in the pilot-house, others testifying that 
the pilot should remain on his own tug and put the next best man on 
the higher vessel. Some good reasons are assigned for the opinion 
of each. It is not necessary to détermine that either is necessarily 
■wrong. But clearly neither is right, nor is snch a method of navi- 
gation justifiable, unless the pilot's substitute, whether in the pilot- 
house of the tug, or on board the higher vessel giving directions, be 
fully compétent for the peculiar duties assigned him. Between the 
two, the tug and tow must be handled with compétent skill to avoid 
ail avoidable collisions. 

i In thia case the évidence shows that during ail the crossing, the 
rounding, and the approach of the Drew, the lookout on the barge 
gave no sign, warning, or direction of any kind, to the pilot, save 
only two whistles, when the Drew was in mid-river, and that the Drew 
had given one whistle when within 200 or 300 feet, to which the pilot 
replied with one. This, in my judgment, was a service wholly in- 
adéquate to the situation, and shows clear négligence or incompe- 
tency in the lookout for the duties of the position, which were in fact 
those of a pilot or master. The lookout ought to hâve seen the Drew's 
one whistle, if given, as her witnesses ail allège. The position of 
the tug was so near the shore, the Drew was so large a steamer, her 
destination was so well known, her necessary course was within so 
comparatively small limits, and the direction of her course so clear, 
that reasonable prudence, judgment, and skill clearly required the 
tug to take early measures to give the Drew plenty of margin for 
safety, and, for that purpose, to oome to a proper early understand- 
ing by signais, and to repeat her own signais until an answer was 
obtained. Under the circumstancea proved the tug should either bave 
backed, or hâve changed her course to one side or the other, much 
earlier then she did, after a common understanding by signala, which 
neither sought to obtain. The collision would in that case hâve been 
easily avoided notwithstanding the Drew's fault. That the tug did 
not do either is, I think, due to the divided command, and the lack 
of timely directions given to the pilot by the lookout, in view of ob- 
vious danger that ought to hâve been perceived, and might bave been 
averted; and the want of thèse directions arose from the lookout's 
lack of competency for a pilot's or master's duties. The damages 
must therefore be divided. 
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The Nbllib Peok.^ 

TicHNBE V. Thb Nellib Pbok. 

{District Court, E. D. Missouri. November 10, 1885.) 

1. Admiraltt— Makshal'b Fbes— Keeping Boats— Kbv. St. § 839. 

Where it becomes necessary, in order to prevent loss, for a marshal to expend 
over |3.50 per day in keeping aboat, libeled in admiralty, he should be allowed, 
for necessary extra expenses, such an amount as the work done is worth, and 
no more. 
3. Same — WOBK Necessitated bt Négligence. 

Where a marshal has work done in a defective manner, and additional labor 
becomes necessary in conséquence, no compensation for the latter should be 
allowed. 

In Admiralty. Libel for wages. In re marshars account. 

Section 829 of tbe Revised Statutes of the United Statea provides 
that a marshal shall be allowed "for the necessary expenses of keep- 
ing boats, vessels, or other property attached or libeled in admiralty, 
not exceeding two dollars and fifty cents a day." 

O'Neill Ryan, for libelant. 

Treat, J. The United States Statutes preseribe that for necessary 
expenses for keeping boats, etc., in admiralty there should be allowed 
to the marshal any amount not exceeding $2.50 per day. If circum- 
stances occur which demand for the safety of the property a larger 
expend iture, the court, on being satisfied, niay allow the same. • 

It seems, from the accourt rendered, that two watchmen were em- 
ployed, each at the rate of |2 per day, making, instead of $2.50 per 
day, $4. It appears also that, while watchmen were on duty, an ex- 
tra spar was bought, which may hâve been necessary, The marshal 
charges $1 in favor of John Mish, in going to the tug-oifice, and as- 
sisting in fastening said steam-boat, Nellie Peck, to the shore. 

The court cannot see the need for such extra work, if the tug had 
done its work properly. A tug-boat was used to tow the défendant 
boat to CarroU street, for which a charge of $10 is made, and in ad- 
dition thereto $5 for making fast and sparring out. If such towage 
and labor were properly incurred and done, what becomes of the next 
two items three days thereafter, viz., September 7th, puUing the Nel- 
lie Peck olï the bank, $6, and on September 8th, landing her in a 
storm, $5? If the tug towed, fastened, and sparred out the boat 
properly, she would not hâve been grounded, nor parted her moor- 
ings. The last two items must be rejected. There is nothing shown 
to the court indicating that the amount of $2.60 should be exceeded, 
except as to a few incidentals and the towage account. Therefore 
the court strikes out the item of $1 for John Mish ; strikes out the last 
two items in the account of the Western Coal & Tow Company, each 

»Eeported by Benj. F. Eex, Esq., of the 8t. Louis bar. 
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for $5, and the -watchmen are reduced, respectively, to $1.50 per day, 
having 25 cents each per day in exceBS of the statutory requirements. 
Hence the account will stand as presented, less the foUowing items, 
viz.: 

John Mish, • • - - - - -$100 

Western Coal & Tow Co., - - - - - 10 00 

John Bertram, (watchman,) - - - - - 14 00 

Walter Atkinson, (watchman,) • - - - 17 00 

J. G. Kribben, (watchman,) - - - - - 30 50 

It is important that the expansés of judicial administration be 
kept rigidly within the requirements of the iaw ; and that the court 
in no case should permit, especially under the head of extra allow- 
ances, any charge which is not shown to be reasonably necessary. 

The case before the court furnishes an apt illustration. The 
amount of the sale was |675, and the marshal's bill is $323.81, the 
clerk's and other costs amount to what the statute prescribes, to be 
hereafter determined. It must be understood that judicial expenses 
shall not be permitted to exceed what the Iaw allows, otherwise, in- 
stead of distributing assets for the benefit of the parties litigant, the 
property will be devoured in unnecessary expenses. 
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United States v, Briqhton Ranoh Co. and another. 

(Gircuit Court, D. Nébragka. November 16, 1885.) 

Public Lattds — Fencinq pob Cattle Ranch— Injdnction. 

The United States hâve a right to an injunction in a court of equity to 
prevent the enclosing of public lands, and where the légal title remains in 
the government in cases of pre-emptors, it can protect those lands in the same 
manner; except where the pre-emptor has given express license to build a 
fence on his land. 

In Equity. 

This is a suit on behalf of the United States to obtain a manda- 
tory injunction against the Brighton Ranch Company to compel it to 
remove a barbed-wire fence, 57 miles long, inclosing 52,000 acres 
of the public lands of the United States. The tesfcimony disclosed 
that this fence stood partly on deeded lands, school lands, and lands 
entered under the homestead, pre-emption, and timber-culture laws 
of the Dnited States. The testimonyjurther disclosed that the fence 
was erected on thèse entered lands with the permission of the settlers. 
Inside the fence were a large number of acres of vacant public lands. 

G. M. Lambertson, for complainant. 

J. M. Woolworth, for respondents. 

Miller, Justice, I am of opinion that the United States is en- 
titled to its injunction mandatory as to so much of the fence com- 
plained of as exists, and prohibitory as to building any future fonces, 
80 far as either of them cornes within the foliowing principles : (1) 
There exists no right in the défendants to build any fence on the 
lands of the United States. (2) AU lands are for this purpose lands 
of the United States so long as the légal title remains in the United 
States. (3) It is the right of the United States and its duty to pro- 
tect ail such lands from this misuse in cases where there hâve been 
any kind of entries, whether of pre-emption, homestead, or private 
entry, though the purchase money be paid, so long as the légal title 
remains in the United States; except where thèse latter parties build 
their own fences, or give express license to others to do it. In thèse 
cases it holds the title in trust, and can maintain this bill to remove 
the fence or prevent its érection. A decree should be entered based 
on thèse principles. 

v.25F,no.8— 30 
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Schumacher and another v. Sohwencke, Jr., and another. 

{Circuit Court, S. B. Nm York. November 17, 1885.) 

1. CoPYBiGHT— Painting Made bt Aktist fhom Design Fuhnished by Cokpo- 

BATioN— SiZB op Painting. 

A painting only seven by four and a half inches in size, owned by a corpora- 
tion, painted by an artist employed by the corporation from a design made 
by its président from a wood-cut may be copyrighted by the corporation. 

2. Same — Painting Susceptible op Bbing Litsogkaphed and Used as Label. 

That sucli a painting could be readily lithographed and used as an advertis- 
ing label will not afifect the copyright. 

3. Same — Injunction while Qui Tam Action Pending. 

An injunction to prevent infringement of a copyright may be granted, al- 
though a qui tam action for the penalty allowed by law is pending 

Motion for Preliminary Injunction. 

Augustus T. Gurlitz, for complainant. 

Louis G. Raegener, for défendants. 

CoxE, J. The complainant is a corporation and files thîs bill for 
the sole parpose of obtaining an injunction restraining the défend- 
ants from infringing a copyright granted to the complainant for a 
painting, of which it is the proprietor, called " Telegram." The 
painting is about seven inches long by four and one-half wide. It rep- 
résenta upon a scroU the bead of a newsboy, having a number of pa- 
pers upon his shoulder, and the waste end of a cigar in bis mouth. 
On either side of the head f oliage and telegraph pôles are represented. 
That complainant bas conformed to ail the provisions of the copy- 
right law is not denied. There is praetically no dispute, also, as to 
the manner in which this painting was produced. The head was 
copied from a black wood-cut print of a painting by the Italian art- 
ist Eugène v. Blass. The wood-cut was owned by the complainant. 
The other featUres, the cigar, the hand, the newspapers, the red 
feather, the scroll, the telegraph pôles and foliagewere suggested and 
designed by Théodore Schumacher, the président of the complainant, 
himself an artist of respectable attainments. The picture, which is 
the resuit of the idea thus f ormed, was actually painted by one Charles 
Stecher, a résident of this country and an artist in the Complainant's 
employ. It was, however, painted under the direction and supervis- 
ion of Schumacher, for the complainant; was paid for by the com- 
plainant, and hasat ail tiines been in the possession of the complain- 
ant, and owned by it. The défendants hâve made and sold exact 
lithographie copies of this painting, so that there is no dispute upon 
the question of infringement. The complainant now moves for an 
injunction. The motion is opposed upon the foUowing grounds: 

First. The painting is intended for a label, and is therefore not the sub- 
ject of a copyright. Second. ïhe complainant was not the author or designer 
of the painting. It was copied by Stecher from the wood-cut referred to. 
Third. A qui tam action for the penalty allowed by law is now pending. 
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ïhe provisions of the statute, so far as it is necessary to refer to 
them for the purposes of this motion, are as follows : 

"Sec. 4952. Any citizen of the United States, or résident therein, who shull 
be the author, inventer, designer, or proprietor of * * * a painting, 
drawing, chromo, statue, statuary, and of inodels or designs intended to be 
perfected as worlcs of the flne arts, * * * shall, upon coniplying with 
the provisions of tliis chapter, hâve the sole liberty of printing, reprint- 
ing, publishing, completing, copying, executing, flnishing, and vending the 
same, " 

"Sec. 4965. If any person, after the recording of the title of any map, 
* * * or of the description of any painting, * * * as provided by this 
chapter, shall, within the term limited, and withont the consent of the pro- 
prietor of the copyright flrst obtained in writing, signed in présence of two 
or more witnesses, engrave, etch, worlt, copy, print, publish, or import, either 
in whole or in part, or by varying the main design with intent to évade the 
law, or, knowing the same to be so printed, published, or imported, shall sell 
or expose to sale any copy of such map or other article, as aforesaid. he shall 
forfeit," etc. 

"Sec. 4970. The circuit courts, and district courts having the jurisdiction 
of circuit courts, shall hâve power, upon bill in equity flled by any party ag- 
grieved, to grant injunctions to prevent thé violation of any right secured 
by the laws respecting copyrights, according to the course and principles c£ 
courts of equity, on such terms as the court may deem reasonable." 

"That in the construction of this act the words 'engraving,' 'eut,' and 
« print ' shàll be applied only to pictorial illustrations, or Works connected 
with the flne arts, and no prints or labels designed to be used for any othèr 
articles of manufacture shall be entered under the copyright law, but may be 
registered in the patent-office." Act of June 18, 1874; 8upp. Eev. St. p. 41. 

It is contended by the défendants that the complainant's painting 
■was designed as a label for cigar boxes. This, it is said, is evidenced 
by its size, and by the fact that copies appear to be advertised in 
complainant's catalogue of labels. That lithographie copies are ap- 
plicable to this purpose cannot be denied. They may also be used 
for many other purposes. The proof in this case discloses some of 
them. But the subject of the copyright is, in fact, a painting, exe- 
cuted by an artist with pencil and brush, and can itself be used only 
as paintings are used. The fact that copies may be utilized for ad- 
vertising purposes does net change the character of the original. If 
the painting itself is to be considered a label because copies may be 
so used, no master-piece would eseape such desecration. It will 
hardly do to call the Sistine Madonna, or the Aurora, labels, because 
by the sacrilège of modem enterprise copies of Raphael's Cherubs 
or Guido's Goddess may be transferred to a blacking box or a per- 
fumery bottle. Were it conceded that this painting was intended 
exelusively for a label, or as the first step in making a label, a much 
stronger case for the défendants would be presented. But such is 
not the fact, and it is clear from the affidavits that it cannot be es- 
tablished by évidence. 

The contention that anything against the validity of the copyright 
is to be predicated of the size of the painting cannot be maintained. 
Some of the finest productions of modem artists, notabiy Meissonier 
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and Meyer Von Bremen, are hai'dly larger, and counterfeits of them 
might easily be used in the décoration of cigar boxes. There is noth- 
ing to prevent a copyright for even a much smaller painting. The 
size is not material. 

The complainant is eertainly the "proprietor" of the painting, even 
in the restricted and technical sensé in which, according to some of 
the authorities, the word "proprietor" is used in the statute. The 
complainant's money paid for the painting; its artist colored it; its 
président designed it, his was the "originating, inventive, and mas- 
ter mind." The complainant owns the painting. Its title is derived 
directly from the author and designer. The head was no doubt sug- 
gested by the wood-cut print, but the same is true, to a great extent, 
of ail figure painting. No artist would for a moment think of plac- 
ing the face of Washington, for instance, upon his canvas without 
studying the best portraits of Washington within bis reach. But there 
is enough of artistic merit in the other parts of the painting to sup- 
port a copyright. It eertainly needed a much higher order of merit 
to produce the pleasing and suggestive combination presented in this 
painting — requiring, as it must, imagination and artistic genius — 
than that required in placing a human being in a graceful attitude 
bef ore a caméra ; and yet there is no longer a doubt that a photo- 
graph may be protected by a copyright. Burrow-Giles Lithographie 
Co. V. Sarony, 111 U. S. Ô3; S. G. 4 Sup. Ct. Eep. 279. If a pho- 
tograph, then a colored photograph, and, a fortiori, a painting, even 
though the artist borrows his design largely from others; for it be- 
longs to a much higher type of art. The fact that the artist Stecher 
executed Schumacher's design cannot defeat the copyright. Tbe 
sculptor seldom touches the marble from which his statues are carved. 
The fact that the brush which embodied Schumacher's idea was held 
by another artist rather than by himself cannot be important in con- 
sidering a question of this character. 

Eegarding the third objection, it should be borne in mind that the 
bill prays only for an injunction. The action at law is designed to 
secure indemnity for the past; the injunction, protection for the fu- 
ture. The copyright law seems to contemplate both remédies ; and 
no reason is suggested why a party who seeks the first should be de- 
prived of the second. 

The complainant bas a painting which is concededly valuable. 
Time, money, and artistic skill were expended in its production. The 
défendants openly and boldly pirated it, and are now reaping the 
rewards that fairly belong to the complainant. They hâve the whole 
material universe from which to choose. They can make any design 
of their own, and be protected in its use ; but the law will not permit 
them to appropriate the resuit of others ingenuity and skill, and 
profit by tbe wrong thus committed. 

The motion is granted. 
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United States v. Stbiokland. 
{Oircuit Oowrt, 8. S. Georgia. November 10, 1885.) 

1. Criminai/ Law — Violation of Inteknal Revenue Laws — Information yon 

Selling Tobacco. 

An affldavit stating that a party on trial " sold tobacco " will not support an 
information charging tbe accused with carrying on tbe business oi a retail 
dealer in tobacco without paying tlie spécial tax. 

2. Same — Appidavit. 

Such an affldavit, to authorize an information, must conform substantially 
to the languageof the statute alleged to be violated; certainly it must plainly 
distinguish the ofEense. 

Violation of Section 3242, Eev. St. 

Lester & Ravend, for défendant. 

S. A. Darnell, Dist. Atty., contra, 

Speer, J. The prisoner is charged by information filed by the dis- 
trict attorney with the offense of carrying on the business of a dealer 
in manufactured tobacco, without paying the spécial tax as required 
by law. The information is based on an afiBdavit made before a com- 
missioner of the court, in which affidavit it is stated that the prisoner 
"sold tobacco without paying the spécial tax," etc. A motion to 
quaSh the information is made for the reason that no offense is suf- 
ficiently stated in the affidavit on which the information is based. 
The power of the district attorney to file informations against the citi- 
zen should not be enlarged by a lax enforcement of the rules of prac- 
tice. The rule in this district has been always to require the affida- 
vit which is the basis of the information, substantially to conform to 
the language of the statute alleged to bave been violated. This rule 
is practical, intelligible, and reasonable. Certainly the affidavit should 
clearly distinguish the offense. Hère the prisoner might be at aloss 
to understand, so far as the affidavit has informed him, whether he is 
to be tried as a wholesale or a retail dealer in tobacco, or whether the 
prosecution relies on a single sale or many sales. The évidence in a 
proeecution for this offense must show that it was the business of the 
party charged to sell or offer for sale tobacco, etc. Act March 1, 1879, 
§ 4. The affidavit should hâve stated that he "carried on the busi- 
ness, " and, failing to do this, the information depending upon it must 
be quashed. 
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United States v. Scott. 
(Circuit Court, S. D. Ohio. October 30, 1885.) 

1. Criminal Law— Evidence— "Withholding Pension— Ret. St. § 5185— Parol 

Evidence dp Being a Pensionee Inadmissible. 

Paroi évidence that the person from whom the défendant withholds the 
money îs a pensioner of the United States is not admissible on an iudictment 
under section 5485 of the Revised Statutes. 

2. Samb— Pension Cektifioate — Local Pension Aoent's Books. 

Neither are the entries in the local pension agent's books, copied from the 
certificate of the pensioner, admissible to prove the f act that the person named 
is the pensioner. Whether the certificate itself is compétent, not decided. 

3. Same— Pakol Evidence of Pension Checes Inadmissible. 

Neither is it compétent to prove by paroi that the checks received by the 
government's witness were for pensions due to her. The checks themselves, 
or legally exempliûed copies of them, should be produced. 

Iudictment. 

The défendant was placed on trial for withLolding $800 of the pen- 
sion money of Mary Martin, in violation of section 5485 of the Ee- 
vised Statutes of the United States. She was placed on the witness 
stand and detailed the circumstances, showing that the défendant, 
who was her son-in-law, obtained her "checks" from the post-office, 
and, going together to the bank, she signed tbem and he got tbe 
money. They then went to a hôtel, and he retained the $800, pay- 
ing her the balance. She was asked if thèse were her "pension 
checks," and said, "Yes." She was further asked how she "became 
a pensioner," and replied that her "son was in the army," etc. The 
défendant objected to this testimony, and gave notice that he would 
move to exclu de it as incompétent, and directed a cross-examination 
tending to show that this transaction was an advancement to him as 
part of a legacy to be given by Mrs. Martin 's will, etc. This witness 
having retired, the district attorney, witbout further proof, closed the 
case for the government, and therenpon défendant declined to bring 
forward any évidence, closed his case, and moved the court to instruct 
the jury to find for the défendant, on the ground that there was no 
compétent proof that the prosecuting witness was a pensioner, or that 
the money belonged to the pension fund. After argument, the court 
having intimated that the évidence was incomplète without further 
proof of those facts, the district attorney asked leave to introduce the 
local pension agent and his books, and was allowed to do this, subject 
to defendant's objections which were reserved. The local agent then 
produced a book kept by his predecessor in office, in which, among 
others, appeared tbe name of Mary Martin as a pensioner, the num- 
ber and date of her certificate, the amount of pension, etc., in col- 
ums ruled for the purpose of showing thèse particulars respectively. 
The agent testified that when a certificate of pension is granted it is 
first sent to the local agent, who makes the entries of thèse particu- 
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lars from the certificate, and forwards the certificats itself to the pen- 
sioner. 

P. H. Kumler, Dist. Atty., for the United States. 

Dewey Follett and B. H. Brooks, for défendant. 

Hammond, J ., {orally.) In Clifton v. U. S., i How. 242, the suprême 
court uses this language : 

"One of the gênerai rules o£ évidence, of uni versai application, is tbat the 
best évidence of disputed facts must be produced of which the nature o£ the 
case will admit." 

And, again, in Tayloe v. Riggs, 1 Pet. 591, the same court says: 

"The riile of law is that the best évidence must be given of which the 
nature of the thing is capable; that is, that nô évidence shall be received 
which présupposes greater évidence behmd, in the party's possession or power. 
The withholding of that better évidence raises a presumption that, if pro- 
duced, it might not operate in bis favor. For this reason a party who is in 
possession of an original paper, or who bas it in bis power, is not permitted to 
give a copy in évidence or to prove its contents." 

And the courts hâve laid it down as "an indispensable rule of law 
that évidence of an inferior nature, which supposes évidence of a 
higher in existence, and which may be had, shall not be admitted." 
Commonwealth v. Kinison, i Mass. 646; U. S. v. Gibert, 2 Sumn. 19; 
Hane's, Dig. Crim. Law, 138 ; 3 Abb. Nat. Dig. (N. S.) 437. The rule, 
however, is not without qualification and is to be reasonably applied. 
It does not require the strongest possible évidence of the matter in 
dispute, but only that no évidence shall be given which, from the nat- 
ure of the transaction, présupposes there is better évidence of the fact 
attainable by the party. U. S. v. Eeyhurn, 6 Pet. 352, 367. It dé- 
pends in a great measure on the circumstances of the case, and the 
party is onlyrequired to produce that which is the best that the nat- 
ure of the case, under the circumstances, will admit. Id. ; 17, S. v. 
Lauh, 12 Pet. 1, 6. 

Now, applying that rule to this case, and we find that our pension 
acts (PiBv. St. §§ 470-474, 469'2-4791) give pensions to certain per- 
sons under given conditions exactly defined. Both as to the particu- 
lar persons entitled and the partieular circumstances giving the right 
to a pension, the laws are very précise, and they constitute a system 
of régulations for the whole subject. The exécution of thèse laws ia 
committed to the executive and to one of the great departments of 
that branch of the government. Under the secretary of the interior 
there is a commissioner of pensions and what is popularly known as 
a "Pension Bureau." To thèse officiais belong the duties of ascer- 
taining the persons entitled to this bounty of the government, the facts 
on which the claims may rest, and, in a word, ail that is necessary to 
place the money where it belongs. To this end the claimant must 
file his déclaration, furnish his proofs, and bave his claim "allowed" 
by the proper officiais in the interior department at Washington. 
, I do not find in any of thèse sectionB, nor in the régulations of the 
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pension office furnisbed me by the local agent, precisely how the adju- 
dication that one is entitled to a pension is made, nor precisely what 
record there may be of that adjudication in the office of the commis- 
sioner of pensions. Section 4692, Eev. St., provides. 

"Every person specifled in the several classes enumerated in the following 
section, who has," etc., "shall, upon making due proof of the fact. according 
to such forms and régulations as are or may be provided in pursuance of law, 
bepîaced on the list ofinvalid pensioners of the United States, and be en- 
titled to receive," etc. 

Subséquent sections provide for the payment of thèse pensions to 
the widow and children or certain dépendent relatives of the pension- 
ers who die, including the mother. Thèse latter sections add to the 
classes of facts to be ascertained by some officiai judgment in this 
department, to which the duty of passing upon them has been as- 
signed. First, there must bave been a soldier or sailor disabled in, 
or in conséquence of, bis military service ; and, secondly, a relation- 
ship to him established, and he must be placed upon "a list." This 
much oî an adjudication is provided for by statute, and no doubt 
there is a carefully preserved and accurately kept record ot the whole 
proceeding and a more or less formai adjudication and judgment on 
the facts, of the distinct nature of which we are not advised. But 
nothing is plainer than that the interior department is a spécial tri- 
bunal of judicial or quasi judicial powers appointed by law to ascer- 
tain and détermine ail the facts, and to adjudioate and allow a pen- 
sion to the party entitled, and that its action is final and conclusive. 
This was long since decided, in 1849, under our old pension laws, as 
to other departments charged with similar duties, in the case of Stoke- 
ly V. De Camp, 2 Grant, Cas. 17. Also under our new pension laws, 
in the case of U. S. v. Sckindler, 10 Fed. Eep. 547, 548. We cannot 
retry the question, etc., whether any one is or is not a pensioner in a 
proceeding like this, either as a matter of prosecution or défense. 
This is also a gênerai prineiple applicable to similar tribunals estab- 
lished by congress. Comegys v. Fasse, 1 Pet. 193 ; Frevall v. Bâche, 
14 Pet, 95. 

In the nature of the case we cannot take Mrs. Martin's judgment 
as to the fact whether her son was a pensioner, or she a pensioner by 
représentation through him. If we had jurisdiction to détermine the 
necéssary fact, we should be required to take proof as to the circum- 
stances, and see whether the exact conditions prescribed by the acts of 
congress exist. To .substitute Mrs. Mafrtin's judgment that they exist 
for proof of the circumstances themselves, would be itself a violation 
of the rule we are considering, even in the view that they can be 
proved hère by paroi at ail. Manifestly, the best évidence is the rec- 
ord of the proceeding as it rests in the interior department, and its 
adjudication thereon. Congress has provided, in the most ample way, 
for the use of thèse records, and ail records of the executive depart- 
ments, as évidence in the courts, by enacting that "copies of any books, 
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i-eô-jrds, papers, or documents in any of the executive departments, 
authentieated under the seals of such departments, respectively, shall 
be admittedin évidence equally with the originals thereof." Eev. St. 
§ 883. I do not say that the original record, or an authentieated copy 
of it, under this section, is the only compétent proof of the fact that 
one from whom money is withheld is a pensioner, but only thât this 
is the best évidence, and that, as long as that exists, certainly paroi 
proof cannot be substituted for it. The rule under considération does 
not always require the best, and it may be that the certificate issued 
to the pensioner would, if produced, aùswer the requirements of the 
rule against inferior or seeondary évidence. I do not feel called on 
to décide that question, and especially reserve it until it arises. Hère 
it has not been produced or oiïered in évidence. I do not wish to be 
misunderstood on this point. Ordinarily, a certificate of a fact does 
not stand as proof of it unless made so by a law especially enactedto 
that end ; as, for example, the certificate of a discharge in bankruptcy . 
It usedto be that the discharge could onlybe provedbyproducingthe 
record, or a certified copy of it ; but congress, seeing the inconvenience, 
provided that the certificate of discharge should suffice, and this is 
often done for similar purposes. I do not find any provision in thèse 
pension laws, or the régulations,' made in pursuance of their authority, 
for a certificate to the pensioner, except that the commissioner is re- 
quired to forward to the local agent "the certificate granted in any 
case." Eev. St. § 4768. Whether this is the original adjudication, 
and compétent as an original document to prove the facts certified, 
or merely a formai certificate of some other adjudication, for use only 
in the further administration of the law in the department itself and 
among its own officiais, v?e need not now détermine; and I should not, 
as at présent advised about the facts as to the course of business in 
giving the certificate, be prepared to détermine it. It seems to hâve 
been held to be prima facie évidence in Mrs. Alexander'e Case, 4 Ct. 
Cl. 218. 

Thèse remarks are pertinent only because the government's coun- 
sel has introduced the local agent's books, the entries in which were 
taken from the pension certificate sent to him under section 4768 of 
the Eevised Statutes. Certainly this is seeondary évidence in its rela- 
tion to the certificate, if we concède that the certificate is itself com- 
pétent as primary évidence, which we do not décide. I find no stat- 
ute, or régulation having the force of a statute, by which thèse entries 
in the local agent's book can be given the force and effect of an original 
record kept by law and proving itself as such when supported by the 
testimony of its custodian. It cannot be substituted for the certifi- 
cate from which it was made up, even if that may be substituted for 
an exemplified transcript of so much of the record at Washington as 
will prove the necessary fact that this lady was a pensioner. I hâve 
found no direct case on the point; but in Wayne v. Winter, 6 McLean, 
344, a similar ruling was made in référence to the patent laws. And 
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a somewhat analogous, though not at ail similar, ruling was made iu 
Lindsay v. Cusimano, 12 Fed. Eep. 503, 604, in regard to the records 
of the weather in the signal service ofSce. 

The objection as to the paroi proof in relation to the pension checka 
is just as well taken, and for the same reason. Either the original 
checks should hâve been produced and proved, or authentieated cop- 
ies of them, under section 882 of the Eevised Statutes, before cited, 
or other record évidence showing that it Was pension money, sent to 
her. Congress every year appropriâtes an immense fund to pay pen- 
sions, and it is guarded from peculation and plunder by the very stat- 
uts under which this défendant isindicted, amongothers enacted for 
a like purpose. This offense is aimed solely at withholding money 
belonging to that fund. The identity of the fund is an essential fact 
to be proved. Section 4765 directs how the check shall be drawn, 
and, when paid, that check is in possession of the government, and 
proves itself, and cannot be proved by paroi. It establishes the 
identity of the money, and there is a peouliarity about the money es- 
sential as an élément in the offense; therefore it somewhat differs 
from ordinary checks, and isof more importance as proof than a bare 
check for so much money indifïerently. We cannot take Mrs. Mar- 
tin's judgment as to this important fact any more in this matter than 
the other which we hâve considered. 

And now, gentlemen of the jury, it must be a matter of regret to 
you, as to the court, that this prosecution must fail in this way. We 
reasonably know that this old lady is a pensioner, and that this was 
pension njoney ; for it is whoUy unlikely that she could hâve derived 
the money from any other source than that she says she did; and if 
she tells the truth, and the défendant could not prove otherwise, he 
is certainly guilty, and deserves the severe penalties of this statute. 
But this case well illustrâtes our duty as court and jury to him. We 
are not hère to convict him because we believe, or feel reasonably sure, 
that he is guilty, but to give him a fair and impartial trial according 
to law, and to stand by him, and see that, against his objection, he 
shall not be convieted upon other than compétent proof of the facts 
alleged against him, and necessary to constitute his offense. We 
hâve no higher duty than that, — we perform it as readily for the de- 
fendant as for the prosecution. The government has failed to pro- 
duce the proof of this defendant's guilt, ample as its facilities are for 
that purpose, and he is entitled to an acquittai at your hands. His 
anxious but intrepid counsel would not put him in the péril he is in if 
we should détermine this motion against him unless they had confi- 
dence that the court and jury would impartially give him the benefit 
of his advantage over the government, if it be one. He is entitled to 
it, and we accord it to him. 

Verdict "not guilty," and défendant discharged. 
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United Nickel Co, v. California Elbctkioal Woeks. 
(Circuit Court, D. California. October 31, 1885.) 

Patents — Nickei, Platikg — Inpringembnt. 

The évidence examined, and /leld, that the letters patent granted to Dr. 
Adams, August 4, 1869, (No. OSilST^for nickel plating were for a new and use- 
fui invention, and valid; and also that they had been infringed. 

In Equity. The opinion states the facts. 

Scrivner dkBoone, for complainant. 

Wright é Cormac and Wilson d; Wilson, for défendant. 

Sawyer, J., (orally.) In this case it is objected on the part of the 
défendant that the complainant fails to make ont a case in three par- 
ticulars : "First, that the complainant is estopped from enforeing 
its right of action, if any such existed, by a course of conduct which 
amounted to an implied license to the défendant to pursue the work 
for which it has been sued; second, that the complainant bas not 
proved with reasonable certainty its allégation of infringement by de- 
fendant; third, that the matter covered by the letters patent was not 
novel or useful at the time of its alleged invention." 

I bave carefully considered the testimony, and am satisfied that 
the complainant has proved the infringement as alleged; and that 
both the first and fourth claims hâve been infringed. I therefore dé- 
cide that point against the défendant. 

Third, with référence to novelty and usef nlness, that the invention 
is useful does not admit of doubt. As to its novelty, that is a ques- 
tion that has been litigated by the ablest patent lawyers, before the 
most experienced judges in patent laws in the Union, for the last 15 
years, in case after case. In every instance, so far brought to my 
attention, the patent has been sustained upon the point of novelty. 
Of course, those décisions, are not binding on this court as to the facts 
in this case, but they indicate the views of other courts upon similar 
states of facts, which bave been repeatedly fully presented and consid- 
ered. This case, however, must be decided upon the testimony in- 
troduced hère. There is an effort, and the only substantial effort 
made to defeat the patent upon the question of novelty, to show that 
one Dr. Boettger, somewhere before 1843, made the invention and de- 
scribed how nickel plating could be done, and that his process was 
described in a book published as early as 1843, and in subséquent édi- 
tions, though no witness had seen the book or knew of its date except 
from hearsay and the date inscribed on the book, it being a German 
publication, until some time in 1869, and the date of this patent is 
August 4, 1869. Some expérimenta bave been made by scientific 
gentlemen to sbow that it is practicable to nickel plate by the use of Dr. 
Boettger's solution, and proceeding in aecordance with his directions. 
Dr. Boettger's process could not well hâve been overlooked in the trial 
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of former cases, eonsidering the character of the publication in which 
it was found, and the number and ability of the counsel and of the 
judges who hâve constantly dealt with the question of novelty, although 
I see no direct allusion to it in any of the cases except that of United 
Nickel Co. v. Melchior, (at Chicago,) 17 Fed. Eep. 340, wherein it was 
before the court, and referred to by the judge hearing the case. In 
that case Judge Blodgbtt referred to the testimony introduced on the 
issue of novelty, additional to that which appeared to hâve been be- 
fore presented to the courts, and referred to Boettger's solution, but 
said nothing had been presented that satisfied his mind of the want 
of novelty in Adams' invention. In this connection he said: 

" M uch testimony bas been put intothe record in this case bearingupon the 
question of novelty of thèse two patents. But a careful examination of the 
proof satisfles me that ail this testimony which is worthy of attention has 
been considered by the courts before whom thèse patents hâve been hereto- 
fore adjudicated, and that no new light is shed by the testimony upon the 
question of novelty. The aame ground seems to hâve been gone over in the 
former cases that is shown in this, and the devices held to be novel and pat- 
entable. " 

This passage applies with even greater force to the présent case, 
Other scientific works, German and English, were referred to in the 
numerous cases heretofore tried, some in one and some in others, but 
in ail of the cases the novelty of the invention was affirmed. When 
we consider the number, expérience, and ability of the counsel engaged 
in the numerous cases heretofore tried, and the number and expérience 
of the judges, including nearly ail the judges of the circuit courts hav- 
ing the most expérience in patent cases, including Mr. Justice Blatch- 
FORD of the suprême court, it is scarcely to be supposed that Dr. Boett- 
ger's description of a process has been overlooked, or has not been 
duly considered and ruled upon. 

Whatever the truth may be with référence to Dr. Boettger's exper- 
iments, and the work referred to, they seem to hâve been simply sci- 
entific experiments in the labratory, in which he ascertained that by 
preparing and using the material in the way he pointed eut nickel 
could be deposited, and nickel plating, on a small scale, be accom- 
plished. That is as far as he went. He did not reduce it to a prac- 
tical art. It does not appear that he ascertained ail the conditions 
necessary to success, but simply that the particular solution would ac- 
complish the object as a scientific experiment. This discovery was 
not employed or used in the gênerai affairs of life, and down to 1869 
there was no practical work of that kind, so far as the évidence shows, 
— that is to say, it had not become a practical art. It was not ap- 
plied to the practical and commercial uses of life. And Boettger's 
method is not even now used. AIL appear to be using Adams' inven- 
tion. As Judge Blatchfoed said, Dr. Adams appears to hâve first 
discovered the conditions necessary to practical nickel plating, and to 
hâve introduced his discovery into the arts, and applied it to the 
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practical purposes of life. He ascertained the conditions whioh were 
necessary, and reduced nickel plating to a practical, useful art. The 
value of nickel plating was known before, and it had often been sought 
to render it practically available, bat the efforts made had never been 
successful until Dr. Adams introduced it to the knowledge of the 
world. The strongest light in which the évidence can be put against 
the novelty only shows that there is a doabt whether nickel plating 
was reduced by Dr. Boettger to a practical art in sucb a way as to 
avoid the patent. The patent is prima fade évidence of its novelty, 
and that must be overthrown. There was a great known want — a 
valuable use and demand — for nickel plating in the affairs of prac- 
tical life. Its value was known, and parties were seeking for some 
mode of making it available for the valuable uses to which it was 
applicable. Notwithstanding this recognized want, Boettger's pro- 
cess was not in use in practical affairs prier to 1869. Immediately 
after the discovery by Dr. Adams, and the promulgation of his pat- 
ent, in that year, the art became known and largely practiced, and 
the product went into immédiate and extensive use. Manufactories 
were established ail over the country for nickel plating. AU kinds 
of implements that go into the daily uses of practical life were treated 
by his process. One witness says it would be less difScult to mention 
things that were not nickel plated than those that were. As soon as 
the practical question was solved the product went immediately into 
extensive use, and that use inereased from day to day from that time 
on. This fact constitutes convincing évidence that something was 
wanting in the processes previously known, and is very persuasive 
évidence of the novelty of Adams' invention. In view of ail the cir- 
cumstances it is amply sufficient to establish its novelty, and the tes- 
timony in this case, like that in the other case cited, is insufiîcient 
to rebut that proposition. I therefore hold that the novelty is estab- 
lished. 

In my commenta on the next proposition it will f urther appear to 
what extent this invention has gone into use, and no doubt can re- 
main as to its usefulness. That proposition is that the invention has 
been used under such circumstances as to estop the complainant from 
asserting its right under the patent. The circumstances mainly re- 
lied on are that this solution which Dr. Adams used in his process 
of electro plating has been sold by his authority by the firm of Con- 
dit, Hanson & Van Winkle, in New Jersey, with descriptions given 
of the mode of using, and of ail the conditions essential to successful 
nickel plating ; that it was sold, not only by this firm, but it was sold 
gênerai ly by other firm s. With référence to this fact it is alleged 
that the firm of Condit, Hanson & Van Winkle has sent out pam- 
phlets giving descriptions of the whole process, and advertising the so- 
lution and préparation under tlie patent for sale, for the purpose of 
nickel plating, without indicating that it was patented. Several pam- 
phlets were introduced by the défendant to show that fact; some is» 
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sued by tlie old firm of of Hanson & Van Winkle dated as far back 
as 1876. There is no notice in the earlier pamphlets of the patent; 
but, at that time, thèse parties were not agents of the complainant, 
but were infringers themselves, and they then had suits for infringe- 
ment pending against them. In 1881 they issued a new pamphlet, 
(defendant's Exhibit 8,) and on the second page of the pamphlet we 
find this statement : 

" Af ter the décisions of Judge Blatchfobd in the suits of the United Nickel 
Company against a large number of manv/a-oturers in New York, in wiiichi 
the nickel-plating patents were again sustained, and subséquent injunctions 
granted against the Gore and other solutions, the American Manufacturers' 
Association, composed ofsomeforty ofthe largest manufacturers in the coun- 
try, decîded in a body to abandon the suits aud take out licenses ; their action 
has been foUowed by many others throughout the country, the licenses now 
numbering about, three hundred. The resuit has been, so far, to advance the 
priée of nickel-plated goods; notably saddlery, hardware, stoves, etc." 

Then they go on, under the date of June 1, 1878, and publish this: 

"The United Nickel Company has this day granted to Condit, Hanson & Van 
Winkle, of Newark, N. J., the exclusive license for manufacturing cast-nickel 
anodes under their various patents, [the use of certain anodes is one of the 
clairas in this patent, but not clairaed to be violated; but complainant has 
other patents covering anodes,] requiring from them a standard of quality 
that will insure the best résulta in the hands of our licensees, and at reason- 
able priées, to be governed by the market price of pure nickel. Ali nickel 
anodes manufactured by them hereafter will hâve the name of the United 
Nickel Company and date of patents upon them; and we therefore notify 
ail parties against manufacturing, selling, or using cast-nickel anodes not 
made under our license." 

This is the édition published in 1881. That agreement was made 
in June, 1878. It shows that thèse patents having been contested 
and always sustained, ail the leading nickel-plating establishments 
then infringing combined together to abandon the infringement and 
take out licenses. This pamphlet is express notice, sent to purchas- 
ers with the goods purchased, of the condition of this patent ; but 
that is not ail. The manufacture and sale of this solution proposed 
under the patent do not authorize the nickel plating covered by the 
first and fourth claims. The first and fourth claims of the patent do 
not cover the process of manufacturing the solutions necessary for 
nickel plating. That is embraced as a distinct invention under the 
third claim, — the methods described for preparing the solution of the 
double sulphateof nickel and ammonia. The third claim of the pat- 
ent is as follows: "The methods herein described for preparing the 
solution of the double sulphate of nickel and ammonia and the double 
chloride of nickel and ammonium." The third claim of the patent, 
then, covers this process of making the proper solution to be used. 

Complainant doesnot claim that the third claim is infringed. De- 
siring, of course, to make the patent a success, complainant providea 
for a recognized place, where the solution, properly manufactured 
according to the patent in such manner as would make the nickel 
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plating a complète suecess, can be obtained. Hence, Condit, Han- 
scn & Van Winkle are authorized to sell that solution. Thèse par- 
ties only bought the solution. Had they used it without having bought 
it from a licensed party they would hâve infringed the third claim of 
the patent, as well as thej^rs^ and fourth. The infringement of the 
third claim of the patent bas nothing to do with the claims now in- 
fringed, Having bought the solution from authorized parties, there 
was no infringement of the third claim. But this fact does not affect 
any other claims of the patent. The fact that they purohased from 
authorized agents this solution which enables them to nickel plate, 
does not, inferentially or otherwise, authorize them to use it in nickel 
plating without obtaining a license to use the invention covered by 
the other claims. They must also get a license to use the inven- 
tions covered by the other claims, or they cannot use this without 
being liable as infringers. Each claim is, in effect, a separate and 
distinct patent ; and the right to use one patent does not carry with 
it the right to use the others without a further license. The first 
claim which is infringed is as follows : 

"The electro-deposition of nickel by means of a solution of the double sul- 
phate of nickel aud amtnonia, or a solution of the double chloride of nickel 
and ammonium, prepared and used in such a manner as to be free from the 
présence of potash, soda, alumina, lime, or nitric acid, or from any acid or 
alkaline reaction. " 

That is what the first claim is. It is plating by means of the de- 
scribed solution; and the conditions under which plating can be done 
is that the double sulphate of nickel and ammonia, or a solution of 
the double chloride of nickel and ammonium, must be prepared in 
such a manner as "to be free from the présence of potash, soda, alum- 
ina, lime, or nitric acid, or from any acid or alkaline reaction." Those 
are the essential conditions which Adams discovered, and it does not 
appear that Dr. Boettger ever discovered that those were necessary 
conditions. It does not appear that he ever discovered that the ab- 
sence of ail thèse éléments is essential to successful nickel plating, 
for commercial purpéses. This is the first claim. The défendant has 
infringed it. The défendant uses Adams' préparation to accomplish 
his purposes. That préparation is covered by the third claim. The 
first is a claim in addition to that. The selling of the solution does 
not authorize, inferentially or otherwise, the use of it for the purpose 
of nickel plating, whatever else it may be-used for, without also pro- 
curing a license to nickel plate under the first and fourth claims, 
which are separate inventions. 

Again, défendant says that at the time Adams discovered the nec- 
essary conditions for nickel plating, and brought them before the pub- 
lic, the nickel of commerce was impure, and it was necessary to 
prépare it. Now, it is said, the nickel of commerce is pure, and any 
one can buy it, and the nickel plating can be accomplished by using 
it in the form in which it is found, without going through the process 
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preparîng the solution as described by Adams, and that there is, con- 
sequently, no infringement by using now the nickel of commerce ; that 
a more nearly pure article of nickel bas been discovered; or, at ail 
events, the nickel of commerce is in such a condition that it can be 
Buccessfully used now in a solution not prepared in ail respects under 
Dr. Adams' process. But consider this to be so, still ail the condi- 
tions in the aggregate appear to be the same. If that be so, it only 
shows that commerce demands an article of nickel free from some of 
the deleterious éléments, and which is in a proper condition to be 
used in solution without otherwise previously eliminating them; 
hence those préparations at this day for commerce. But, even on 
that hypothesis, Dr. Adams still discovered the conditions necessary 
to successful nickel plating; and the demands of commerce are that 
the articles shall be in such a state as to conform to the conditions 
necessary to use in that art ; that is to say, the nickel must be made 
in some way to conform to the conditions when in solution which he 
deseribes as necessary, in order to make nickel plating a success in 
the praetical arts of life. The demands of commerce, therefore, on 
that hypothesis, are such that the necessary conditions must exist, 
either in the préparation of the solution, or in the prior préparation 
of the nickel used which enters into the solution ; but the use of the 
conditions of nickel plating is none the less a violation of the patent 
because the nickel is put in a condition by which it can be intro- 
duced into the solution witH less trouble and expense. AU this prep- 
aration is made subsequently to the discovery of the conditions on 
which praetical nickel plating eau be successfully carried on, and 
therefore cannot avail to avoid a violation of the patent. But the 
défendant did use complainant's solution in its works, and used his 
invention, and not that of any prior discoverer. I think complain- 
ant is not estopped, and that the first and fourth claims areinfringed. 

The fourth claim is : 

"The electro-plating of metals with a coating of compact, cohérent, tena- 
cious, flexible, nickel of sufiieient thicknesa to protect the métal upon which 
the deposit is made from the action of corrosive agents with which the arti- 
cle may be brought jn contact." 

Let there be a decree for complainant as to the first and fourth 
claims, and a référence to the master to ascertain the profits and dam- 
ages sustained. 
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Dreyfus v. Schneider and others. 
(Où-cuit Court, 8. D. Nm York. November 10, 1885.) 

1. Patents fob Inventions— Depbnsb of Pbior Use— Burden op Pkoop. 

The burden of proof is on the défendant to satisfy the court beyonda reason- 
able doubt that the défense of prior knowledge and use bas been established. 
Evidence held insufflcient. 

2. Bamb— Design Patent — Infbingement— Resemblancb. 

To constitute an infringement of a design patent it issuffleient if the resem- 
blance of alleged infringing article to the patent is such as to deceive the or- 
dinary observer. 

In Equity. 

B. B. McMaster, for complaînant. 

William H. O'Dwyer, for défendants, 

CoxE, J. The complainant is the inventor of a new and original 
design for a pendant, for which letters patent No. 14,356 were issued 
October 23, 1883. The pendant consists of a. ring made of chenille, 
or other analogous fabric, suspended from a tuft, and a bail suspended 
in like manner in the center of the ring; tbe thickness of the ring 
increasing from the bottom of the tuft to a point diametrically oppo- 
site. The défenses are want of novelty and non-infringement. 

It is argued in the complainant's brief that a portion of the testi- 
mony relating to prior use and knowledge is inadmissible under the 
pleadings; the défendants having failed in the answerto complywith 
the provisions of section 4920, Eev. St., in omitting to state the names 
and résidences of the persons alleged to bave invented or to hâve had 
prior knowledge of the patented design, The answer is not among 
the papers submitted, and therefore it is impossible to rule intelli- 
gently upon this objection; but a ruling is rendered unnecessary, as 
I am convinced that the testimony is not of that clear and convincing 
character required to overthrow the presumption of validity arising 
from the patent itself . The burden is upon the défendants to satisfy 
the court beyond a reasonable doubt that the défense of prior knowl- 
edge and use has been established. CoJinY. Ogden, 18 Wall. 120; 
Howe V. Underwood, 1 Fisher, 160; Shirley v. Sanderson, 8 Fed. Eep. 
905; Green\. French, 11 Fed. Eep. 591; Walk. Pat. § 76. Tested 
by this rule the testimony of the défendants is whoUy inadéquate. It 
is too gênerai, vague, and indefinite. Every fact and circumstance 
which might tend to raise a doubt as to the validity of the patent, and 
which is sufficiently explicit to admit of contradiction, is fully ex- 
plained and answered by the complainant's évidence in rebuttal. 

Bearing in mind the rule with référence to design patents, that it 
is enough if the resemblance is such as to deceive the ordinary ob- 
server, (Gorham Go. v. White, 14 Wall. 511,) there can be no question 
that the pendants, marked "Exhibit A," are înfringements of com- 
plainant's patent. The difficulty upon this branch of the case is with 
v.25F,no.8— 31 
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the proof by which it is sought to eonnect the défendants with the 
infringing pendants. Thongh this évidence is not of the most con- 
vincing eharaeter, it was unquestionably sufficient to put the défend- 
ants upon their proof, and, as they bave failed to deny the infringe- 
ment after testimony was adduced which pointed to them with great 
directneas as the wrong-doers, it is clearly the duty of the court to 
find against them on this issue. 

There should be a decree for the complainant. 



Celluloïd Manuf'g Co. v. Chrolithion Collae & Cupf Co. 

{Circuit Court, S. D. N'eut York. November 10, 1886.) 

Patents for Invbjstions— Cblltiloid Collabs and Cuits — Patent No. 200, 
939 subtained. 
On rehearing former opinion (23 Fed. Rep. 397) adhered to. 

Motion for Eeheariiîg. 

Edmund Wetmore, Edwin M. Felt, ani John P. Adams, for the mo- 
tion. 

Frédéric H. Betts, William D. Shipman, and J, E. Hindou Hyde, 
opposed. 

Before Shipman and Coxe, JJ. 

CoxE, J. The argument that the patent in controversy was antici- 
pated and void for laek of invention was fully presented upon the 
hearing of this cause in February last. 23 Fed. Eep. 397. It is now 
reasserted with much force and ability, but the foundationupon which 
it rests is identically the same. No additional facts are presented, 
no new évidence bas been discovered, the record is the same and the 
premises are the same, but it is contended that the conclusion drawn 
from them was erroneous, and should now be reversed. To do this 
the court must hold that the Sanborn invention is invalidated by a 
patent, which was decided, after careful considération, to be no bar- 
rier to the complainant's rights to recover. The contention of the 
défendant, both orally and in the brief, is based almost wholly upon 
the spécification of the English patent granted to Alexander Parkes. 
In view of the prominence thus given to this patent we bave again 
examined its provisions, and are clearly of the opinion that it does 
not defeat the Sanborn invention in either of the particulars sug- 
gested. The Parkes patent was introduced by the défendant with 
scarcely a word of explanation. The défendants record is not before 
us, but, as the facts are now recalled, the only évidence on the subject 
came from the lips of the complainant's expert witnesses. From their 
uncontradicted testimony it appeared that there was a vast discrep- 
ancy between what Parkes actually accomplished and what he thought 
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he had accomplished. No accusation of illiberality to himself, in tlie 
number and scope of his claims, can bé sustained against Parkes; he, 
certainly, was not disposed to underrate the magnitude of his own 
discovery, yet, when brought to the test of actual experiment, it ap- 
peared that the compounds produced by him were utterly worthless 
for any practical purpose as applied to coUars and cufifs. 

Tiie court properly construed the patent as being not for a coUar 
or cuff, but for a fabric to be used in the manufacture of coUars and 
cuffs, and other similar articles. Parkes had no such fabric in mind. 
Tiie idea may hâve suggested itself vaguely to his imagination, but 
he failed utterly to reduce it to a reality. True, he uses the word 
"sheets," but he refers to the sheets produced by the process of solu- 
tion previously explained by him. The Hyatt sheets were not known 
till 20 years afterwards, and it is indisputably proved that for thèse 
nothing that Parkes describes can be successfully substituted. The 
problem was by no means solved when Hyatt produced his celluloïd 
sheet. Could it be used for collars and cuffs? That it could not be 
used alone is elearly demonstrated. Many difficulties presented them- 
selves which were overcome by Sanborn and his co-inventors. What 
they did in the adaptation of this new and untried material to a fab- 
ric which can be used for collars and cuffs, required, in our judgment, 
the exercise of the inventive faculty, and not mechanical skill merely. 
It was, to use the language of the suprême court in Smith v. Goodyear, 
93 U. S. 494, a new fabric, "differing from ail that had preceded it, 
not simply in degree of usefulness and excellence, but differing in 
kind, having new uses and purposes." We do not regard this as a 
great invention, but we do consider it a very useful one. The pat- 
entées supplied a public need. They made what men wanted. They 
produced what had not been produced before, and they should not be 
deprived of the fruits of their invention by the vague and gênerai 
language and nebulous claims of the foreign patents relied on. To 
use again a well-wom simile : A company of sportsmen enter a copse 
in search of game. A bird arises, seen plainly by a few ; the others 
catch but a passing glimpse. Several shots are fired, some wide of 
the mark, others dangerously close. The pursuit begins, and con- 
tinues with varying fortune. The coveted bird is wounded by one of 
the sportsmen, and is almost within the grasp of another; but he, 
alone who finally brings down the game is entitled to place it in his 
pouch. The motion must be denied. 

Shipman, J., concurs. 
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BoGART and another v. Hinds. 
[Cvrcuit Court, 8. D. New York. November 14, 1885.) 

1. EquiTT Pleadino — ^Phopekt — Demtjkber. 

Where prof ert is made of a paper in the complaint, it is for ail purposes 
presented to the court as part of the pleading, and an objection thereto may be 
taken by demurrer. 

2. Patents fob Invbntioks — Infeingement — Pleading — Parties— Demurrer. 

Where complainant is a mère licensee, and tbe owner of the patent is not 
made a party, a bill for the infringement of the patent is demurrable. 

Walter D. Edmonds, for complainants. 

W. C. Hauff, for défendant. 

CoxB, J. The complaint allèges that the complainant Smith was 
the original and first inventer of certain new and usef ul improve- 
ments in electrical machines, for which letters patent were duly is- 
jued to him; that thereafter, on the thirteenth day of May, 1873, lie 
Jissigned to the complainant Bogart the full and exclusive right and 
iiberty to make, use, and sell the patented machine for the spécifie 
purpose of lighting gas-jets, "which said instrument was duly re- 
corded on the twenty-first day of May, 1873, in the patent-office of 
the United States, in Liber W., 16, p. 33, as by said instrument, with 
the certificats of recording thereto afi&xed, or a duly-cerfcified copy 
thereof , in court to be produced, will more f ully and' at large appear. " 
A copy of this instrument is produced in court by both parties. It 
recites that Smith obtained letters patent for his improved machine, 
August 10, 1869, and on the seventh of October, 1871, assigned ail 
his right, title, and interest therein to the Laflin & Eand Powder 
Company; that the company on the eighth of May, 1873, reconveyed 
to Smith, and his assigns, ail its right to apply the invention to the 
purpose of lighting gas-jets. Then follows the oonveyanee to Bogart 
of ail the right which Smith had "under said instrument." The in- 
fringements complained of are alleged to hâve taken place after the 
first day of January, 3876. The défendant demurs, insisting — First, 
that the Laflin & Eand Powder Company is a necessary party ; and, 
second, that the complainant H. Julius Smith having no interest in 
the patent, is an unneeessary and improper party. 

Upon the argument it was thought that a demurrer might not be 
the proper remedy, for the reason that the objection did not appear 
upon the face of the complaint. The formality with which profert 
and oyer are tendered was not, at that time, fully appreciated. A 
somewhat extended examination of this subject leads to the conclu- 
sion that, though the authorities are by no means unanimous, the 
weight of opinion is in favor of the proposition that where profert is 
made of a recorded paper it is for ail purposes presented to the court 
as part of the pleading, and an objection thereto may be taken by 
demurrer. Knott v. Burleson, 2 G. Greene, 600 ; Wilder v. McCormick, 
2 Blatchf. 31, 35; 1 Chit. PI. 415, 416 ; Grahame v. Cooke's Adm'r, 1 
Cranch, 116; Douglass v. Kathhone, 5 Hill, 143; Rantin v. Bobertson, 
2 Strobh. 366. 
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If, then, this assignaient is to be regarded as part of the complaint, 
it appears upon its face that Smith, on the seventh of October, 1871, 
assigned the entire patent to the powder company. He then had no 
interest of any kind until the eighth day of May, 1873, when the com- 
pany reconveyed to him the right to apply the invention to the light- 
ing of gas-jets, By conveying this right to Bogart, Smith again di- 
vested himself of ail interest in the patent. The only interest Bogart 
bas is by virtue of the assignment from Smith, and the only interest 
Smith had was by virtue of the assignment from the powder company. 
Bogart, therefore, necessarily dérives his title direct from the powder 
company. Smith simply conveyed to Bogart what he had obtained 
from the powder company. In légal eiîect it is as if Smith had trans- 
ferred to Bogart the written paper he received from the company, or 
as if the company had assigned directly to Bogart. Smith is not the 
owner of the letters patent, and he could not assign any rights except 
such as he received from the powder company. Any other interpré- 
tation of the assignment would be strained and unnatural. 

It is argued in the complainants' brief that there is nothing to 
show that the powder company ever existed, or that the assignment 
to it became operative. Three answers suggest themselves : First, 
the instrument must be taken in its entirety, and the complainants, 
having alleged that the company had sufficient vitality to receive an 
assignment of the letters patent, and reconvey to Smith a right there- 
under, are hardly in a position to raise such an issue; second, if the 
company never received title, Bogart received none, for he bas only 
what Smith took from the coibpany; and, third, it is incumbent upon 
the complainants, if they propose to rely upon such a proposition, to 
introduce it by proper suggestions and averments in the complaint. 

The conclusion cannot be resisted that the action in its présent 
form is not maintainable. The complainant Bogart is a mère licensee. 
The légal owner of the patent is not a party. The case is clearly 
within the doctrine enuneiated in the following authorities : Game- 
well Fire-alarm Tel. Go. v. Gity of Brooklyn, 14 Ped. Eep. 255 ; WiU 
son V. Chickering, Id. 917; Ingallsy. Tice, Id. 297; Gaylerv. Wilder, 
10 How. 477; Nellis v. Pennock Go., 13 Ped. Eep. 451; Nelsony. Mc- 
Mann, 16 Blatchf. 139 ; Moore v. Marsh, 7 Wall. 520. 

The objection that the defect in the complaint cannot be taken ad- 
vantage of by demurrer is purely technical. If sustained, it will re- 
suit in delay, but in nothing else ; for sooner or later the complain- 
ants must meet this question upon the merits. It is thought to be 
for the advantage of ail parties that it should be met and disposed of 
at the threshold of the litigation. 

The demurrer is sustained. Complainants hâve 20 days in which 
to amend. 

BoGAKT and another v. Mitohbll, Vahcb & Co. 
In this case there should be a similar order. 
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Peterson and another ». Simpkins.' 
(Circuit Court, E. B. Missouri. October 31, 1885.) 

1. Patents— Prima Facie Case — Direct Evidence op Infringement bbfohb 
Institution op Suit Unnecessart. 

In a suit by A. against B. for the infringement of a patent upon an oven, 
évidence was introduced that A. sent C. to examine and make drawings of an 
infringing oven in D.'s possession, the drawings being for use in tlie suit; 
th.at wlien D. was requested to let G. see tbe oven he said there was litigation 
concerning it, but that he could see it if he got an order from B., who had 
erected it; that B. gave C. an order when requested; that upon présentation 
of the order the oven was shown; that C. sketched what he could see of the 
oven as it stood, and made drawings partially from his sketch, and partially 
from explanations given by B., who was told that the drawings were for use 
in the suit against him; that said oven and another which E. had seen were 
identical with the one described in A.'s patent; and that E. " understood" both 
ovens had been erected by A. Ko date of the érection of any oven by B. was 
named in the testimony. The défendant introduced no évidence, but his an- 
swer denied infringement, under oath. Ueld, that the évidence made out a 
prima facie case of infringement, and that A. was entitled to a decree. 

8. Samb— Record Evidence— Introduction aptbr Submission op Case. 

The défendant, in a suit for infringement, set up as a défense that the com- 
plainant's device had been described in certain prior patents. No notice of 
what the défense would be was served. At the hearing the case was submit- 
ted upon the plaintifE's évidence, which the défendant claimed failed to make 
ont & prima fade case of infringement. Upon the court' s intimating that a 
suiflcient case was made out, the défendant asked to be permitted to introduce 
in évidence the patents described in his answer. Meld, that they could not be 
received. 

In Equity. 

This was a bill to restrain the défendant from infringing letters 
patent No. 252,054, granted to E. A. C. Peterson, as inventer, and 
Henry Piper, as assignée, January 10, 1882. Tlie defendant's an- 
swer, which is upon oath, dénies the infringement and the other ma- 
terial allégations of the bill, and sets up, as matters of affirmative dé- 
fense, public use of the invention for two years before the application 
for the patent sued upon, and description of the same improvements 
in four prior patents : two issued by the United States, and two by 
the German Empire. 

The évidence and testimony for the complainant is as follows : (1) 
A copy of the letters patent sued on. (2) A duly-recorded assignment 
from Peterson to Piper. (3) Drawings and sketches referred to in the 
testimony of the witnesses. (4) The déposition of Charles Piekels to 
the foUowing facts, to-wit: That the drawings offered in évidence 
were made in his office and under his instructions, at Mr. Knight's re- 
quest, for use in this suit, and represent a baker's oven seen by him 
at the Christian Brothers' Collège in St. Louis; that he went to the 
collège to see and sketch the oven at the request of Mr. Knight; that 
when he got there and requested to see the oven in question, the prés- 
ident of the collège said he understood there was some litigation in 

iReported by Benj. F. Eex, Esq., of the St. Louis bar. 
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regard to it, and that lie did not care to get mixed up in tbe malter, 
but that he would let witness see the oven if he would get an order 
from Mr. Simpkins, who, as he stated, had put the oven up ; that wit- 
ness oalled to see Mr, Simpkins, asked if he had any objection to wit- 
ness's seeing the oven, and if he would give an order to see it; that 
he said he would, and signed an order which the witness then took 
to the président of the collège, who instructed one of the brothers to 
show the oven to the witness, which was done, [ail that was said 
during either of witness' visits to the collège objected to as imma- 
terial and incompétent;] that witness then made the sketches of- 
fered in évidence, which he thought would answer to make drftwings 
from; that the drawings illustrated such parts of the oven as wit- 
ness could see from the oven's mouth and from the door; that the 
balance, which could not be seen, Mr. Simpkins explained to him 
from a model and sketches; that he told Mr. Simpkins what he 
wanted the drawings for, and that "there was a direct understanding 
between both" of them. [Testimony as to what Mr. Simpkins ex- 
plained, and as to whether or not he knew what the drawings were 
for, objected to as incompétent and immaterial.] (5) The testimony 
of E. A. C. Petersen that he had seen ovens at the Vienna bakery and 
the Christian Brothers' Collège that he "understood" had been built 
by the respondent, which were like those represented by the drawings 
in évidence, [testimony as to what witness "understood" Mr. Simp- 
kins had built, objected to as incompétent and immaterial;] that he 
is familiar with the letters patent sued on, has built ovens in accord- 
ance with the patent since 1880, and had built over a hundred of 
them, and that he had kept a sharp lookout for others building the 
same sort of ovens, but had seen none except at the Vienna bakery 
and the Christian Brothers' Collège. 

The witnesses were not cross-examined, and the défendant took no 
testimony and served no statement of the défense, for the reason that 
he conceived that the plaintiff had failed to make out a ■prima facie 
case of infringment by défendant, and that until that was done he 
had no défense to make within the meaning of the rule. 

On the hearing the case was first sr.bmitted on the plaintiff's évi- 
dence, the défendant relying upon its insufficiency to make out a 
prima facie case, because for the most part hearsay, as he claimed, 
and because it did not show any infringement before the bill herein 
was filed; but upon the court's intimating that the prima facie case 
was perhaps sufficient, the défendant asked to be allowed to put in 
évidence the documentary évidence set forth in his answer, being cer- 
tain patents describing the alleged improvement by plaintifif which 
had been issued before the patent in suit. The court refused to re- 
çoive this évidence under the circumstances, and delivered the follow- 
ing opinion October 24, 1885 : 

George H. Knicjht, for complainant. 

Paul Bakewell, for respondent. 
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Treat, J., [orally.) I regret that thia case was presented to the 
court in the manner that it was. It is a patent case. There is 
nothing before the court but, assuming the patent to be valid, whether 
this défendant has infringed. It is thought by counsel that the tes- 
timony does not show that fact, or that he had anything to do with 
this baker's oven, wbich seems to hâve been specially examined. I 
think the testimony shows that he had. The proof is suÊ&cient, to 
the mind of the court, that he put up the oven and controUed and 
managed it, and impliedly, if not directly, acknowledged that it was 
bis work. In that case, as the matter is but imperfectly before the 
court, and as it is hère now for final hearing, I oan do nothing more 
than to grant an injunctiou and let the case go to a master to assess 
damages. 

The défendant thereapon filed a motion for a rehearing, and Octo- 
ber 31, 1885, the foUowing opinion upon it was delivered : 

Tbbat, J., {orally.) This is a patent case on the equity side of the 
court. I hâve gone over the motion for a rehearing with painstaking 
care, and earefuUy considered the questions involved. I hâve exam- 
ined also the décisions of the suprême court with regard to thèse mat- 
ters in order to verify my action, not only for the purposes of this 
case, but also for my conduct hereafter, to see whether I had been in 
error or not with regard to what is their true construction, and I find 
the décisions of the suprême court fuUy sustain what I determined 
with regard to this matter, leaving open only one question, which is 
a question of fact, submitted to the chancelier in the light of the tes- 
timony. I cannot see, after going over that testimony again, how 
any other conclusion can be reached than that Mr. Simpkins did, in 
connection with this bake-oven, put it up, and that it is practically 
so admitted, I shall overrule the motion. 



The Peshtigo. 
Whitb and other s v. The Peshtigo Co. 

{District Court, N. B. Illinois. July 5, 1885.) 

li CoLusiON— Appkoaching Peopelleks— Rbv. St. § 4383, Rule 19. 

When the two propellers B. and T. were approaching each other in such a 
way that the B. had the T. on her starboard aide, held, that it was the duty of 
the E. to keep out of the way of T., and that the B. was responsible for a col- 
lision caused by a failure so to do, and requiring the T. to change her course. 
2. Samb— Baegb m Tow — Fog-Hobn8. 

When, in a fog, a barge is in tow of a tug or steamer by a long Une, a fog- 
horn or other signal should be sounded on the barge at regular intervais in 
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the same manner as if she were moving by the agency of her own sails, and 
when this précaution is omitted slie will be chargeable with négligence, and 
responsible for its conséquences. 

3. Same — Rate of Speed — Foo — Chicago Habbob. 

A steamer running at the rate of nine miles an hour in a dense fog in the 
vicinity of the entrance to Chicago harbor is guilty of négligence. 

In Admiralty. 

Schiyler é Kremer, for libelants. 

Jewett, Norton é Larned and W. H. Cçndon, for respondenta. 

Blodgett, J. This is a libel for damages sustained by a collis- 
ion which occurred on the waters of Lake Michigan, seven or eight 
miles north of the entrance to Chicago harbor, about 2 o'clock in the 
morning of October 1, 1882, between the propeller Tempest, owned by 
the libelants, and the barge Peshtigo, in tow of the propeller Boscobel; 
both the Boscobel and the Peshtigo being owned by respondent. The 
commissioner found by this report that the collision was occasioned 
by négligence on the part of the Boscobel in re^uiring the Tempest 
to pasa on her starboard side, and in handling her tow, and on the 
part of the Peshtigo in not giving the proper signais, and on the part 
of the Tempest in running at too high a rate of speed, and finds that 
each should pay one-third of the damages. Exceptions to the find- 
ings of the commissioner are taken by respondent. 

The facts, as they appear from the proof, are that the Boscobel, 
with the barges Peshtigo and Advance in tow, was running nearly due 
north; the barges being towed astern of the Boscobel, the Peshtigo 
being next to the Boscobel, and the Advance astern of the Peshtigo. 
The Tempest was bound for Chicago. Her course was S. W. by S. 
Both steamers were sounding their fog-whistles at proper intervais, 
and seem each to hâve been aware of the proximity of the other. 
For some minutes before the collision they could not see each other, a 
dense fog having prevailed for some time, and they did not see each 
other until when from two to three hundred f eet apart. About the time 
they sighted each other, the Boscobel sounded two blasts of her whis- 
tle as a signal or request for the Tempest to go to port and pass on 
the starboard side of the Boscobel. The Tempest complied with the 
request, put her wheel to starboard, and went off to port, appearing 
on the starboard side of the Boscobel, and it was not until the Tem- 
pest had passed opposite the stem of the Boscobel that the officer of the 
Tempest became aware that the Boscobel had a barge in tow. About 
this time the Boscobel put her own wheel to starboard and went ofif to 
port, and checked her headway so that her tow Une fell slack. The 
Peshtigo, getting no signal to change her course and foUow the Bos- 
cobel, did not do so, and the resuit was a collision in which the Tem- 
pest sustained the injuries oomplained of. 

The proof shows that no fog-horn was sounded on the Peshtigo in- 
dieating her whereabouts to the Tempest, and that the only signais 
heard by the Tempest were thé fog-signals and the request to pass on 
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the starboard of tbe Boscobel. The testimony in tbe case as to 
what was done on each vessel, and what each saw or heard of tbe 
other, is more than usually confused ; but my own conclusion is tbat 
tbe Tempest, baving no notice of tbe tow, onîy put her wbeel over far 
enough to clear tbe Boscobel, intending as soon as she was clear to 
résume her former course and go un'der the stern of the Boscobel. 
When she saw tbe tow it was too late to avoid the collision. 

Tbe first fault, as it seems to me from the proof, was in the Bosco- 
bel in requiring the Tempest to pass her starboard to starboard, in- 
stead of port to port. Tbe two propellers were approacbing each 
other in such a way that the Boscobel had the Tempest on her own 
starboard side, hence it was tbe duty of tbe Boscobel to hâve kept 
ont of the way of tbe Tempest, as is required by rule 19, § 4233, Eev. 
St., wbich she could bave easily done by porting her own wbeel and 
going to starboard so that she would bave passed with her tow astern 
of the Tempest. But, instead of complying with this rule, the Bosco- 
bel required the Tempest to change her course; going off herself and 
slackening her speed so as to almost inevitably entangle the Tempest 
with the barges in tow. This fault on the part of the Boscobel tended 
to bring about tbe collision, because it placed the Tempest in an un- 
expeoted and unnecessary proximity to tbe barges. The fault of the 
Peshtigo was in not blowing fog-borns so as to indicate her position 
to tbe Tempest. Had this been done at the time the Tempest was 
signaled to pass tbe Boscobel on tbe starboard side, the Tempest would 
hâve had notice that she not only must pass tbe Boscobel on tbe 
starboard side, but also her tows, one of which was 500 and the other 
1,000 feet astern, and she would naturally bave kept her wbeel hard 
a-starboard so as to bave given tbe barges as wide a berth as pos- 
sible. 

While the courts bave, in passing upon tbe duty of tugs in towing 
other vessels, said, in substance, that the tug and barges were to be 
considered as one vessel, yet there can be no doubt that when a barge 
is in tow of a tug or a steamer by a long line, a fog-horn or other sig- 
nal sbould be sounded on tbe barge at regular intervais, in the same 
manner as if she were moving by tbe agency of her own sails. On a 
clear night the ligbts on tbe tug and on tbe barges would notify an 
approacbing vessel that she was in the vieinity of a steamer with 
tows; but in a fog there must be some means by wbich the location 
of the barges can be indicated, and when this précaution is omitted, 
the craft guilty of such omission is chargeable with négligence and re- 
sponsible for its conséquences. The Tempest was running at the rate 
of about nine miles an hour, which, when tbe dense fog is considered, 
together with the fact that she was in the close vieinity of the entrance 
to the Chicago barbor, where sbe was bound to take notice tbat she 
might at any moment meet or overtake other vessels, was a dangerous 
rate of speed, wbich sbould deprive her of tbe right to claim fuU dam- 
ages of the other parties, although they may bave been in fault. 
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The exceptions to the commissioner's report are overruled, and a 
decree will be entered finding the Boscobel, the Peshtigo, and the 
Tempest in fault, and directing a division of the damages, each to pay 
one-third. 



Steam Gaugb & Lantern Go. v. St. Louis Eailwat Supplies 

Manup'g Co.* 

Samb V. Meyeose. 

(^Circuit Court, E. D, Missouri. October 24, 1885.) 

1. Patents — Injunctions. 

An injunction simplidter will not be granted in a patent case unless it is 
made out when exporte that the défendant is guilty of a clear and positive in- 
fringement. 
S. Same— A PsiNCiPLE NOT Patentable. 

A principle is not patentable. A patentée is always restricted to the parti cu- 
lar device by which he bas undertaken to avail himself of the bénéficiai influ- 
ence of the principle. 

In Equity. 

Motions for preliminary injunctions. The above-entitled cases are 
both suits for the inf ringement of letters patent of the United States, 
No. 104,318, of June 1, 1870, and letters patent No. 151,703, of 
June 9, 1884, granted to John H. Irwin for spécial devices used in 
connection with tubular lanterne. The lanterna manufactured by the 
St. Louis Eailway Supplies Manufacturing Company are manufact- 
ured under letters patent No. 246,774, granted to Joseph Hirth, Sep- 
tember 6, 1881, and letters patent No. 321,314, granted to P. Eein- 
schmidt, June 30, 1885, and are called the "Eagle" lantern and 
the "Eagle Lift" lantern. The Meyrose lanterns are manufactured 
under letters patent, granted to F. Meyrose in 1879. Kestraining 
orders in said cases were, in the absence of the United States circuit 
and district judges, granted by Mr. Justice Miller, at Block Island, 
upon an ex parte application made in August, 1885. 

E. S. Jenney and F. N. Judson, for complainant. 

Paul Bakewell and J. G. Chandler, for St. Louis Eailway Supplies 
Manuf'g Co. 

Edward J. O'Brien, for Meyrose. 

Treat, j., (orally.) I hâve had many matters under advisement 
■which I think should be disposed of now, as we are nearing the end of 
the term. And first are thèse patent cases with regard to the manu- 
facture 'of- lanterns. No. 2,558, against the St. Louis Eailway Supplies 
Manufacturing Company. I find that the demand of the plaintiff is 

> Eeported by Benj. F. Eex, Esq., of the St. Louis bar. 
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on the first claim of 104,318, and the first and second claim of 
151,703. Thèse matters were particularly before Brother Buewer 
and myself, with the light shed upon the cases by Judge Shipman 
■witb regard to a like demand before him,^ followed by a great many 
preliminary injunctions. Instead of following the ordinary course, 
whieh is to grant an injunction, provided the proofs of infringement 
appear, when the validity of the patent bas been established in some 
other court on the merits, this case was presented at great length. 
Deferring, to a large extent, to what bas been done elsewhere with 
regard to thèse matters, still the question remains about which there 
is a great deal of doubt to be determined on final hearing. Taking 
the statement of defendant's counsel as to the interruption of bis busi- 
ness, instead of granting an injunction simpliciter, the order will be 
that the restraining order heretofore granted is dissolved, that the de- 
fendant give bond in the sum of $20,000 within five days, and keep 
an account of ail sales, to answer to any damages that may be here- 
after fôùnd against him, in default of which the injunction will issue. 
I am not disposed this morning to go into an analysis of thèse 
matters, because I do not choose, nor do I think it very prudent, to 
anticipate on this motion what may be the ultimate merits, and I 
think comments should be reserved for final hearing. True, it is very 
persuasive to this court that Brother Shipman bas gone over thèse mat- 
ters. I bave also gone over them in a painstaking way, and Brother 
Beeweb, in a cursory way, because his engagements did not permit 
him to go into the inquiry to a^ very considérable extent. The order 
which I hâve just directed to be given, however, bas his fuU concur- 
rence. He thought that would be a proper solution, and would give 
further time to examine the merits. The patent 104,318 is not new 
in regard to the gênerai éléments of thèse cases. The party supposes 
he bas discovered a principle, and he thinks 'lat any sort of device 
which covers that principle is within the terms of his patent. This 
court does not admit that. It is the device by which he may avail 
himself of the bénéficiai influence of his principle, and this court al- 
ways restricts a party to his device. I think that is the meaning of 
ail the rulings of the suprême court. A great deal bas been said hère 
concerning an irréversible current. I suppose it requires no large 
amount of ordinary expérience to realize that where there is an ascen- 
sive current, as it was called hère, there must be a supply of air from 
some source, for nature abhors a vacuum. How shall it be done ? By 
what bénéficiai influence, and by what devices ? That is ail I choose 
to say this morning in regard to it. The order will be that the re- 
straining order heretofore granted be dissolved, and that the party 
give bond in the sum of $20,000 for any damages that may be awarded, 
and keep an account of sales ; conditioned, however, if he does- not give 
that bond within five days the injunction will go. 

' Steam Gauge & Lantern Co. v. Miller, 21 Ped. Rep. 514. 
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Mr. Judson hère suggested that the same object would be gained 
by granting the injunction upon condition that the complainant give 
a bond to protect the défendants against any damage they may suffer 
by reason of the injunction, in case it is dissolved on final hearing. 

The Court. I shall not grant it. I bave said ail that I choose to 
say. The case, as it is presented to me now, must go to a hearing, 
because I am not satisfied that Brother Shipman reached a right con- 
clusion with regard to it. That is ail there is of it. I will not grant 
an injunction simpliciter in this or any other patent case until it is 
so made out ex parte, and practically this is ex parte, as to show that 
a party ought to be stopped from doing what is a clear and positive 
infringement. In regard to patent 10é,318 the invention is pecul- 
iar. It bas been before the court. Whether this défendant bas 
ever infringed is a very doubtful question in my mind, and in regard 
to 151,703 the évidence submitted by way of affidavit makes the 
question very doubtful also. Admitting that the patent is entirely 
valid, wbich I take for granted, for the présent purposes I think equi- 
ties require the resuit which I bave reached, and such was the opin- 
ion of Brother Beewer; only, as I stated to you, he desired, as he 
was very busy, that I would go through the case more in détail than 
he had been able to do. Ordinarily thèse matters are decided on 
what you may call the first impression. That was our first idea of 
the case. Then I examined at large to see whether I would grant 
an injunction simpliciter, or whether the order should be as I bave 
given it. After having spent weeks of time on the matter, I bave 
reached the conclusion that the resulting order is correct, and that 
the rights of ail parties will be preserved by leaving the case as al- 
ready ordered. 

Mr. Judson. My suggestion was not to question your honor's con- 
clusion, but simply to change the form of condition by requiring us 
to give bond on which we can be held responsible if our case was not 
sustained on final hearing; that is, that we give bond in such sum 
as will amply indemnify the défendant, and will be satisfactory to 
him. 

Mr. Bakewell. We will not be satisfied with that. 

Mr. Judson. We think, under the situation of the case, that will 
protect everybody. 

The Court. I wish to say this: I bave never seen any occasion 
to change my views with regard to matters of this kind. A man bas 
a patent prima facie valid. Should he bave an injunction simplici' 
ter for the asking? This court has never cbosen to grant that, and 
until the suprême court changes its ruling it never will rule any other 
way ; at least, as long as I am on this bench. The law appertaining 
to patent cases in equity is like the law appertaining to ail other 
«quity cases. We préserve the rights of parties without doing any 
unnecessary wrong to either one, and an injunction simpliciter never 
goes except under extraordinary circumstances. Now, this matter 
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bas been before this court iu various forma with regard to the con- 
troversy. 1 do not know whether tbis party plaintiff grants licenses, 
deals in royalties, or wbat be does. If be does, the amount of bis 
royalties or licenses would cover everytbing équitable. I bave not 
gone into tbat inquiry at ail. Now, in regard to tbese Meyrose mat- 
ters, 2,551 was on the first claim, patent 104,318, and first and sec- 
ond claims of 151,703: True, under 151,703, in bis publications, be 
intimated be was going to do what be never did; tbat is, in the ligbt of 
the testimony submitted to the court. I shall require him to give bond 
for $5,000. He did not acknowledge, as Mr. Cbandler did for the 
Eailway Supplies and Manufacturing Company, tbat an enormous 
Bum of money was involved. Notbing of tbat kind appears bere, and 
Bo I sball fix tbe bond at $5,000, and a like order "will be issued in 
2,552. Now, it is not advisable to express the opinion of the court 
in regard to 2,552 on its merits. ' It is alleged herein, in a long plea, 
averring that I, between tbese very parties, passed on tbis question 
some years ago; and on that matter a légal argument is presented. 
Perhaps wbat I may order bereafter will be otberwise. A like bond 
is ordered in tbis case. 

Mr. Chandler. Tbat bond payable to tbe plaintiff? 

The Court. Yes; make it payable to the plaintiff to answer to any 
damages tbat may be awarded against bim for an alleged infringe- 
ment; said bond to be approved by tbe clerk. In regard to the other 
matter connected with thèse last cases I bave not bad time to look 
at it, but I will do so at an early day. 



CoTTLE V. Kbementz and anothey. 

{Circuit Court, S. D. Ne/a Tm-k. November 13, 1885.) 

1. Patents pob Intentions — ^Pabties to Suit for Intbingembnt — Licenses. 

Where it appears that complainant in a suit for infringement of a patent 

has a license to use the patent for a specifled purpose only, and that the légal 

titleis in another who is not joined as a party, the suit cannotbe maintained. 

3. Equitt Pleading — Rbplting to Plea. 

Where a complainant in equity, instead of setting down the defendant's 
plea for argument to test its sufflciency, elects to reply thereto, denying the 
facts alleged, he admits its sufflciency, tioth in form and substance, as a dé- 
fense to ail the matter of the bill to which it is pleaded; and if the facts upon 
the proofs taken are established, the bill will be dismissed. 

In Equity. 

W. H. L. Lee, for complainant. 

G. G. Frelinghuysen and Frédéric H. Betts, for défendants. 

CoxE, J. The bill allèges that on tbe fourth of January, 1876, on© 
Eobert Stokes, being tbe inventer of an "improvement in busk fasten- 
ings, " duly made application for a patent ; tbat, prier to tbe grant- 
ing of letters patent, Stokes duly assigned to Tbomson, Langdon & 
Co. the full and exclusive right to tbe said invention; that letters 
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patent were in due form of law issued and delivered to Thomson, 
Langdon & Co., as assignées, whereby there was granted to them 
for the term of 17 years the exclusive right to make, use, and vend 
the invention throughout the United States and territories; that by 
an assignment in writing, duly recorded, the said letters patent be- 
came vested in the complainant so far as the same in any way alïected 
making, using, and selling gold and silver jewelry, and gold and sil- 
ver piated jewelry, together with the right, limited as before, to sue 
for and coUect damages, profits, and royalties for past infringements. 
The bill prays for an injunetion and an accounting. The défendants 
interpose a plea to certain portions of the bill, alleging that the assign- 
ment to complainant from Thomson, Langdon & Co. merely made 
him a licensee, and did not vest in him the title to said letters pat- 
ent to such an extent as to enable him to maintain an action in equity 
as sole complainant, and that the owners of the patent are necessary 
parties. The complainant filed a replication, and testimony was 
taken upon the issue thus framed. The counsel for the complainant 
offered in évidence the letters patent and the assignment from Thom- 
son, Langdon & Co. It therefore appears, and the court must deal 
with facts thus legally presented, that the complainant bas a license 
to use the patent for a spécifie purpose; that the légal title is in 
Thomson, Langdon & Co., and that the complainant cannot maintain 
this action alone. This view is, it is thought, supported by a num- 
ber of controlling authorities. Gamewell Fire-alarm Tel. Co. v. City 
of Brooklyn, 14 Fed. Eep. 255; Wilson v, Chickering, Id. 917; Ingalls 
V. Tice, id. 297; Gaylerv. Wilder, 10 How. 477; Nellis v. Pennock 
Co., 13 Fed. Eep. 451; Nelson v. McMann, 16 Blatchf. 139. 

The complainant's opposition to the contention of the défendants 
is based principally upon the theory that they hâve mistaken tbeir 
remedy. No authorities are cited to uphold the proposition that the 
action can be maintained in its présent form, but it is insisted that 
the question should hâve been raised by demurrer, and not by plea. 
The weight of authority seems, however, to point to the conclusion 
that if the complainant intended to rely upon the objection that the 
plea was not the proper remedy, he should bave set the plea down 
for argument, and not filed a replication. In Myers v. Dorr, 13 
Blatchf. 22, Judge Woodbupjb', at page 26, clearly states the rule as 
f ollows : 

"The complainant has thought proper, by replying to the plea, to put its 
averments in issue. The rule is elementary, and is well settled, that when 
a complainant in equity, instead of setting down the defendant's plea for argu- 
ment to test its sulHciency, elects to reply thereto, denying the facts alleged, 
he admits its sufHciency, both in form and substance, as a défense to ail the 
matter of the bill to which it is pleaded, and that, if the facts shall, upon the 
proofs taken, be found established, the bill must be dismissed." 

See, also, Hughes v.Blnke,! Mason, 515; afBrmed, GWheat. 453; 
Walk. Pat. 590; Equity Eule No. 33. 
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As the parties in interest are not ail before the court, it is thought 
to be for the advantage of the complainant, as well as for the advan- 
tage of the défendants, to hâve the defect seasonably remedied. The 
plea is allowed, complainant to hâve 20 days m which to amend. 



National Hat-Pouncing Machine Co. v. Thom and others. 

{Oireuit Court, D. Massachusetts. November 6, 1885.) 

Patents fob Invbntioks— Hat-Pouncing Machine— Anticipation— -"Want of 
Uthity — ^Infhingbmbnt. 

Patent No. 97,178, granted on November 23, 1869, to Rudolph Eickemeyer 
for an improvement în hat-pouncing machines, held not void for want of 
utility, or because anticipated by the Chamberlain machine for polishing the 
heels of boots and shoes, for which a patent waa granted July 23, 1861, and 
infringed as to the second claim by défendants in the use of a machine built 
under the patent granted to E. B. Taylor, October 31, 1879, and numbered 
230,889. 

In Equity. 

Chauncey Smith and W. W. Swan, for complainant. 

B. F. Thurston and Julien T. Davies, for défendants. 

Before Colt and Carpenteb, JJ. 

CoLT, J. This bill is founded upon the alleged intringement of 
three several letters patent relating to hat-pouncing machines. The 
patent granted to Eudolph Eickemeyer, dated November 23, 1869, 
and numbered 97,178, is the only one pressed at the hearing. Pounc- 
ing is that part of the process of finishing hats which consists in 
grinding off the rough surface of the wool or fur. Previous to the 
introduction of machinery, hat-pouncing was done by hand. A round 
hole was eut in the workman's bench, and the crown of the bat in- 
serted therein, the brim resting upon the bench, The workman, tak- 
ing in his hand a block covered with sand or emery paper, rubbed 
the exposed side of the brim. The bat was then turned inside out, 
and the other side of the brim was pounced in the same manner. In 
pouncing the crown, side crown, and tip of the bat, a block was taken 
which fitted the crown of the bat, and the bat was stretched over it. 
Gradually lathes with horizontal spindles, carrying a block over which 
ihe bat was drawn, were introduced for the purpose of pouncing wool 
hats. The block was revolved rapidly, and sand-paper or pumice- 
stone was held in the hand and applied to the surface of the hat. 
The brim of the hat was pounced by putting sand-paper on either 
side, the brim revolving rapidly between the papers. Hat-pouncing 
machines were introduced not earlier than 1866. Among the early 
patents prior to that of Eickemeyer, are those of Wheeler and Manly, 
No. 57,232; Nougaret, No. 58,126; Labiaux, No. 63,261; Richard- 
son, No. 73,044. The Wheeler and Manly machine contained two 
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separate mechanisms, — one for pouncing the crown, and the other for 
pouncing the brim. Nougaret had two machines on the market, — the 
Nougaret brim-machine, and the Nougaret crown-machine. The La- 
biaux machine was an improvement on the Nougaret crown-machine, 
Prior ta the invention of Eickemeyer, it was generally understood 
that it required two separate devices to pounce the crown and brim 
of a hat, though the défendants hâve ehown that in some instances, 
before the date of the Eickemeyer invention, bats had been pounced 
ail over on the Nougaret brim-machine. Eickemeyer set himself to 
the problem of devising a way of supporting the crown of the hat so 
that both the crown and the brim should be presented by the same 
instrumentality to the pouncing cylinder. The means he adopted to 
accomplish this was the use of a vertical supporting horn, the office 
of which is simply to hold ail parts of the hat in succession against the 
pouncing cylinder during the opération of pouncing. The spécifica- 
tion says: 

"My invention f urther consists in an arrangement of the pouncing cylinder 
and a rest, or supporting liorn, for tlie iiat-body, wliich can be introduced 
witiiin the crown to support it against the eutting action of the pouncing 
cylinder during the opération of pouncing, the arrangement being such as to 
dispense with the use of a hat-block in pouncing the tips and side crowns of 
the hats. * * * The essential part of the arrangement of the supporting 
horn being the space left between it and the lathe-head to give room for the 
brim while it is supporting the tip in the opération of pouncing." 

The patent describes a pouncing cylinder supported upon a spindle 
to which rapid rotary motion can be communicated. The pouncing 
cylinder projects out from the frame which carries the spindle, and 
has arranged beneath it a hat support, or horn, called "a supporting 
horn." The horn is so mounted and is of such size that a hat-body 
can be put over it, and moved so as to expose every part of its sur- 
face to the opération of the pouncing cylinder. By means of proper 
adjustments, described in the patent, the horn can be brought so near 
to the pouncing cylinder that the surface of the latter can be brought 
to act upon the surface of the hat. The machine also has feed-rollers 
by means of which the hat-body may be moved over the horn so as 
to expose différent parts of its surface to be pounced. The horn is 
mounted upon a bent supporting lever in such manner that by means 
of a screw it may be adjusted vertically to pouncing cylinders of vari- 
ous sizes, and to hat-bodies of varions thicknesses. The horn is also 
adjustable to the inclination of the sides of the pouncing cylinder, 
the support or lever being so mounted on a boit which forms a hinge 
that it can be tipped. When it is set in the proper position there is 
a set-screw which will hold it there. The horn is so mounted and 
supported with référence to the frame of the machine and the surface 
of the pouncing roller that there is left ample space for the twisting 
of the hat around so that ail parts of it may, at the will of the oper- 
ator, be. subjected to the action of the pouncing cylinder. 
v.25F,no.8— 32 
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The défendants agrée that the machine used by them was bnilt 
under the patent granted to E. B. Taylor, dated October 21, 1879, 
and numbered 220,889. In the Taylor machine there is a pouncing 
cylinder which rotâtes ; also a short horn or support for the hat-body, 
mounted upon a swinging arm in such manner that it can approach 
or recède from the pouncing cylinder. The horn is so supported as 
to leave room for the hat to be turned round upon it so as to expose 
ail parts of the hat to the pouncing cylinder. In the Eickemeyer 
machine, the horn lies directly beueath the pouncing cylinder. In 
the Taylor machine, the horn lies at one side but below the center of 
the pouncing cylinder. The Taylor machine bas no feed-rollers. The 
hat is moved and guided by the operator. There is a guard placed 
over the supporting horn to protect the hand of the operator. A 
presser-pin works through a hole in the end of the guard, and can 
be pressed down upon the hat with more or less force, by which means 
the movement of the hat may be retarded and its direction controlled. 
The Taylor machine is also provided with means for the adjustment 
of the horn to the surface of the pouncing cylinder. The défendants 
are charged with intringement of the second, fourth, and fifth claims 
of the Eickemeyer patent, which are as follows : 

(2) The arrangement and combination of a rotating pouncing cylinder with 
a vertical supporting horn, substantially as described, whereby the support- 
ing horn may be used to support the tip, side crovvn. or brim during the 
opération of pouncing the hat. 

(4) In combination with the rotating pouncing cylinder and supporting 
horn, the hinge and set-screw, whereby the supporting liorn is adjusted to 
the inclination of the sides of tlie pouncing cylinder. 

(5) In combination with the pouncing cylinder and the supporting horn 
for the hat, the horizontal treadle-lever and adjusting screw, whereby the 
suppo-ting horn is adjusted vertically to various sizea of pouncing cyïinders, 
or various thicknesses of hat-bodies. 

The défendants contend at the ontset that the Eickemeyer patent 
is void for want of utility. The Eickemeyer machine never came 
into the market. It appears that the only machines built were those 
used in this suit. In view of the fact, however, that the évidence 
shows that a machine made after the Eickemeyer patent is practi- 
cally operative for pouncing bats in the manner described, this dé- 
fense falls to the ground. The Taylor machine may be an im- 
provement on Eickemeyer's, by reason of avoiding the necessity of 
feed-rollers, and by reason of its simplicity of construction; and it 
may, in conséquence, be very valuable commercially, and the best 
pouncing-machine in use; but this will not protect Taylor or the de- 
fendants in the use of the spécifie mechanism described in the spéci- 
fication and embodied in the claims of the Eickemeyer patent, pro- 
vided, as bas been shown, that the Eickemeyer machine is operative 
for the purpose it was designed. But the main controversy is over 
the second elaim of the Eickemeyer patent, which describes the 
combination of a rotating pouncing cylinder with a vertical support- 
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ing horn, wherein the horn is usôd to support the whole hat-body 
during the opération of pouncing. 

It is said that the Nougaret machines anticipate in substance this 
claim. It is apparent, however, that the Nougaret machines employ 
a long horn. They do not make use of a supporting horn of such a 
small size that the hat may be freely turned thereon, and so sup- 
ported in the machine as to leave the spaoe described in the patent, 
in order that the hat may be freely turned, so as to pounce ail parts 
of the surface thereof ; and we find no prier machine so organized. 
This is not a formai but a material différence, and this différence is 
the essence of the Eickemeyer invention. 

It is further urged that you could pounce the whole hat-body in a 
Nougaret machine ; that it bas been done repeatedly ; and that conse- 
quently the second claim of the Eickemeyer patent should receive a 
narrower construction than if Eickemeyer had been the first to ac- 
complish such a resuit. Admitting that to a limited extent the 
Nougaret brim-machine has been employed to pounce the whole hat- 
body, yet such was not its ordiuary use. Before the invention of 
Eickemeyer it was generally understood that it required two sets of 
mechanism to pounce a hat. But, however this may be, the com- 
plainant has demonstrated that the employment of a short rest with 
the vertical space for the brim of the hat while the tip is being 
pounced, which we find in Eickemeyer's machine, is a great improve- 
ment over the long rest as used in machines of the Nougaret type. 
This is not the case of a trifling improvement, but, in view of what 
had been before accomplished, of a substantial advance in the art, 
and consequently no mère changes in the détails of construction should 
relieve a party from the charge of infringement. 

It is further urged in défense that the second claim of the Eicke- 
meyer patent must be limited to a frusto-conioal pouncing cylinder, 
and that as ïaylor uses a cylindrical pouncing wheel, there is no in- 
fringement. If we turn to the spécification of the Eickemeyer pat- 
ent, we find that the pouncing roller may be either a cylinder or a 
cône. The claim uses the term pouncing cylinder. The drawings 
of the patent and the machines oxhibited in the case show a frusto- 
conical cylinder. In view, however, of the language of the spécifi- 
cation and of the claim, the défendants cannot relieve themselves of 
infringement by using a cylindrical pouncing wheel in place of a 
frusto-conical one, unless it can be shown that the Eickemeyer ma- 
chine would be inoperative if the pouncing wheel was cylindrical. 

Again, it is said that this second claim is of such an indefinite and 
nebulous character that, in order to be sustained, it must be sub- 
jected to certain limitations. First, it must embody the feed-roUers 
by implication ; that otherwise the claim would be inoperative. The 
feeding mechanism is the subject-matter of the third claim. The 
second daim is for the sub-combination of devices which hold the 
hat np to the pouncing cylinder during the opération of pouncing, so 
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that ail parts of the hat can be brought under the opération of the 
pouncing cylinder. A claim for the combination of parts which per- 
forai a distinct function is good. The feeding mechanism performs 
a useful duty, but a distinct and separate one. It does not aid the 
horn to support the hat against the pouncing cylinder. 

Another limitation sought to be imposed is that the claim should 
read, "a eùpporting horn, capable of supporting a hat vertically." 
This, it seems to us, would be doing violence to the language of the 
claim, and of the spécification. What the claim requires of the horn 
_is that it "may be used to support the tip, side orown, or brim during 
the opération of pouncing;" and the spécification says, as to the 
pouncing of the tip, that "any other practical mode of mounting the 
vertical supporting horn will answer which will admit of vertical ad- 
justment, and leave sufficient space between it and the lathe-head 
for the brim of the hat when pouncing the tip; the essential part of 
the arrangement of the supporting horn being the space left between 
it and the lathe-head to give room for the brim while it is supporting 
the tip in the opération of pouncing. " 

It being our opinion that this second claim of the Eickemeyer patent 
covers the combination of a rotating pouncing cylinder with a verti- 
cal supporting horn, as described, whereby the horn may be used to 
support the whole hat-body during the opération of pouncing, the 
next question arises whether this combination is not found in the 
prier Chamberlain machine for polishing the heels of boots and shoes, 
for which a patent was granted July 23, 1861. Upon examination, 
and without entering into a critical comparison of the two machines, 
it is sufficient to say that, in our opinion, the shoe-machine differs so 
much in its mechanism and mode of opération that it cannot fairly 
be held to hâve anticipated the second claim of the Eickemeyer pat- 
ent. The shoe-machine, as embodied in défendants' Exhibit No. 14, 
has been altered. As an experiment, it will pounce a hat, but how 
vyell the work will be done is not satisfactorily shown. The Cham- 
berlain machine, as altered by the défendants, is hardly adapted to 
the work for which it was designed, and without such changes we 
do not think it is shown that it is capable of pouncing the whole body 
of a hat. Prom the character of the work to be done it would al- 
most seem as if a machine for pouncing hâta, and a machine for 
polishing the heels of shoes, must of necessity differ in important 
particulars. However this may be, we do not find in the Chamber- 
lain or Stoneham machine the combination of devices which form 
the subject of the second claim of the Eickemeyer patent. 

There is another ground of défense which remains to be considered. 
It is apparent, on inspection, that the Taylor machine combines a 
pouncing cylinder with a supporting horn of such a small size that 
the whole body of the hat may be freely turned thereon, and ail parts 
of its surface brought in contact with the pouncing cylinder. If you 
take away the presser-pin in the Taylor machine, which, together 



NATIO^'AL HAT-ÏJUNCING MACHINE CO. V. THOM. 50i 

with the hand of the operator, forma the feeding deviee, and take 
away the feed-rollers from the Eickemeyer machine, you hâve left in 
each case a pounoing cylinder and a short rest, which can be plaeed 
inside the crown of the hat-body. 

Admitting this, it ia urged with much force by défendants' counsel 
that the mode of opération of the two machines is essentially différent. 
In the Taylor machine, the hat moves in the direction of the rotation 
bf the pouncing cylinder. The hand of the operator, assisted when 
necessary by the presser-pin, retards the hat in its passage and con- 
trols its direction. In the Eickemeyer machine, the hat, through the 
action of the feed-rollers, is pulled through the machine in the oppo- 
site direction to the rotation of the pouncing cylinder. Further, the 
position is taken by the défendants that in the Taylor machine the 
hat must revolve from brim to center of tip during the whole pounc- 
ing opération, in substantially horizontal planes, while the Eicke- 
meyer machine is organized to pounce the tip of the hat while the 
side crown is in a vertical position, by the combined effect of the 
frusto-conical pouncing wheel and feed-rollers. In the Taylor ma- 
chine, it is said the hat would at once be thrown off the machine if 
it ever hung down about the horn, as in the Eickemeyçr machine, 
during the opération of pouncing, because the cylindrical pouncing 
wheel would cause the hat to travel in a straight line. In order to 
show that the side crown iiever stands vertically in the Taylor ma- 
chine, and that the space between the rest and the lathe-head, to give 
room for the brim, as described in the Eickemeyer patent, is not nec- 
essary, the défendants hâve shown that hats are pounced on Taylor 
machines with a horn or rest, 12 inches inlength, thus preventing the 
hat from ever assuming the position about the horn which it does in 
the Eickemeyer machine. 

This in substance is the argument of the défendants to prove that 
the two machines hâve différent modes of opération, and that, there- 
fore, there can be no infringement of Eickemeyer's second claim. In 
answer to this reasoning, it may be observed that the Taylor machine 
is ordinarily made with a short rest, as shown in the patent. If hats 
can be pounced equally well on a Taylor machine with a long rest, 
the défendants hâve but to substitute it for a short rest to escape in- 
fringement; and if, in the Taylor machine, the hat must be made to 
revolve in horizontal planes, and the side crown can never occupy a 
vertical position around the horn during the opération of pouncing, 
the use of a long horn would seem to be attended with less risk, be- 
cause, when a short horn is used, you must dépend upon the skill of 
the operator to keep the hat in a horizontal position. But let ua 
turn for a moment to the Taylor patent, and see the mode of opération 
contemplated by the inventer: 

"The mode of operating my machine is as follows: The hat to be pounced 
is placed over the support! ng block and pressed against the self -feeding pounc- 
ing cylinder by means of the treadle operating the swinging bracliet. The 
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self-feeding pouncing cylimler, revolving at a great speed, dravvs the hat 
through the space between the supporting block and the self-feeding pounc- 
ing cylinder. The hand of the operator, assisted when necessary by the 
presser-pin, retards the hat in its passage and controls its direction, by which 
means the pouncing surface can be caused to move over tlie material to be 
pouneed at any rate of speed or in any direction that inay be desired. The 
presser-pin, L, Figs. 1, 2, and 8, is a peculiar and novel feature of my ma- 
chine, its opération being as follows: The hat to be pouneed can be caused 
to revolve about it as a center by means of the pressure exerted upon it, so 
that every part of the hat, except that immediately under the presser-pin, 
would in its rotation come in contact with the pouncing cylinder, and by less- 
eriing the pressure the hat would be drawn under the presser-pin in any de- 
sired direction, and that part of it which had forraed the center of rotation 
would then be pouneed. This is only one of many ways in which the presser- 
pin could be used in pouncing hats. " 

It will be observed that, by the spécification, the hat is made to re- 
volve about the presser-pin as a center. When the hat upon the 
short rest of the Taylor machine is revolving in circles about the 
presser-pin, as described in the patent, it is difficult to see why it does 
not occupy about the same position as is shown in the drawing in 
Eickemeyer'B patent. When a long rest is used on the Taylor ma- 
chine, the presser-pin appears to hâve been discarded, and the hat is 
kept in a nearly horizontal position by the hands of the operator. 
In a Taylor machine, organized with a long rest and without a presser- 
pin, a hat may not assume the position in the opération of pouncing 
which it does in the Eiekemeyer machine ; but a Taylor machine, so 
constructed, is not made under the Taylor patent, and is not the ma- 
chine which the complainant charges is an infringement of Eicke- 
meyer's second claim. As for the mode of opération of a Taylor 
machine, made after the patent, with a presser-pin and a short rest, 
we do not think, after careful examination, that the évidence shows 
that it is 80 mater ially différent in its mode of opération from the 
Eiekemeyer machine as to relieve the défendants from the charge of 
infringement. The burden is upon the défendants to clearly estab- 
lish this point, and we do not think they bave done it. We believe 
this disposes of ail the material défenses ûrged against the validity 
of the second claim of the Eiekemeyer patent. Our conclusion is 
that the défendants infringe the second claim of the Eiekemeyer 
patent. 

With respect to the fourth and fifth claims of the Eiekemeyer pat- 
ent, we find no infringement by the défendants. And we deem it 
sufScient to observe that, in our opinion, ail the éléments of the com- 
binations which form the subject-matter of those claims are not found 
in the Taylor machine. Decree for complainant. 
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Thb W. L. Whitb.» 

Jansen V. The W. L. Whitb. etc. 

{District Court, S. D. New York. October 31, 1885.) 

1. Injurbd Seamau— Expensb op Cube— Discharqe in Fokeign Port — Dma- 

LBT ACT. 

Where a seaman is hurt in the service of the ship, his inchoate riçht to 
recover the expansés of his cure from the ship accrues at once, and is not 
affected byhis subséquent discharge while sick ashore, under the act of June 
36, 1884, e. 131, § 3, by a consul in a foreign port. Whether such a discharge 
is valid, qiuere'. 

3. DiSCHABGE IN FOEBIGN POBT— ExTBA MONTH'S WagBS. 

The extra month's wages allowed by the above statute is not in lieu of a 
vested right of action for a tort, or for the expenses of cure. 

3. Statbmbnt dp Case. 

Libelant, a seaman on the schooner W. , was hurt in the service of the vessel at 
Havana. He was then discharged on the application of the master by the con- 
sul, who collected for him one month's extra wages This, together with his ar- 
rears of wages, amounting together to $41.73, was afterwards applied by the 
consul to the expenses of his cure and return. On suit brought against the 
vessel to recover his wages to the end of the voyage, held, that the vessel was 
liable for the expense of his cure; that libelant, having çaid it out of his wages, 
should be considered as having advanced it to the ship, and was eatitled to 
recover it in this action; that the form of the libel should be deemed amended 
to correspond with the proof, and decree given for $41.73. 

4 Seaman— Necbssabibs— Section 4581, Rev. St. 

Section 4581, Rev. St., as amended by the seventh section of the act of June 
26, 1884, provides that "if any seaman, after his discharge, shall hâve in- 
curred any expenses for board or otJier necessaries at the place of his discharge, 
* * * such expenses shall be paid out of the arrears of wages and extra 
wages received by the consular omcer, which shall be retained for that pur- 
pose, and the balance only paid over to such seaman." Held, that the words 
"other necessaries " refer to the ordinary expenses of a well seaman incurred 
after his discharge, who bas no spécial claim against the ship on account of 
previous sickness or injury, and do not exempt the ship from previous liabil- 
ity for a seaman's cure incurred before the discharge. 

In Admiralty. 

Alexander é Ash, for libelant. 

Henry D. Hotchkiss, for claimants. 

Brown, J. ïhe libelant shipped on board the schooner W. L. White 
for Havana and back, as seaman, for wages at the rate of $16 per 
month, He served on board from December 8, 1884, to the twer.cy- 
eigbth of January, 1885, on which day, having received a hurt while 
in the service of the ship at Havana, he was sent to the hospital. 
Upou the application of the master to the United States consul at 
that port, the seaman was on the same day discharged, under section 
4583 of the Eevised Statutes, as amended by section 3 of the act of 
June 26, 1884, c. 121, known as the "Dingley Bill." ïhe consul col- 
lected at the time one month's extra wages from the ship, and the 
arrears of wages due the seaman, $25.73, making together $41.73. 

1 Eeported by E. D. & Edward a. Benediot, Esqa., of the New York bar. 
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The shîp arrived in New York on the twenty-eighth of February. The 
expenses of the seaman for 28 days in the hospital, together with his 
passage home, amounted to $48, to the payment of which ail the ar- 
rears of wagea coUected, and the extra wages, were applied by the 
consul. On his return the seaman has libeled the schooner for his 
wages for the voyage up to the twenty-eighth of February, less the 
Bum of $3.25 advanced. Prior to the récent amendment of the stat- 
nte the consul had no authority to discharge a seaman abroad upon 
the application of the master in conséquence of any hurt or injury re- 
ceived in the service of the vessel ; and an alleged consent given by a 
seaman seriously sick or injured and confiued ashore, was held by 
Judge LowELL to be inoperative. Gallon v. Williams,' 2"Lovr. 1. 

It is doubtful whether any additional authority is conferred upon 
consular officers by the third section of the act of June 26, 1884, 
known as the "Dingley Act." The third clause of that section déclares 
that "whenever a seaman is discharged by a consular officer in consé- 
quence of any injury received in the service of the vessel, such con- 
sular officer shall require the payment by the master of one month's 
extra wages over and above the wages due at the time of the dis- 
charge." By the maritime law, a seaman hurt in the service of the 
ship iff'entitled to wages to the end of the voyage, and also to the 
expenses of his cure, so far as cure is possible. If this seaman had 
corne home in the ship he might bave been discharged at the end of 
the voyage, so far as the payment of wages was concerned; but that 
discharge would not bave operated to absolve the ship from her 
obligations to him, under the maritime law, to pay for ail the addi- 
tional expenses of his médical treatment and cure, within a reason- 
able time afterwards. This was expressly adjudicated by Stoey, J., 
in Reed v. Canfield, 1 Sum. 195, 197. See Brown v. Overton, 1 Spr. 
462; The Laura, 2 Sawy. 245; The City of Alexandria, 17 Fed. 
Eep. 390, 393; The Gentennial, 10 Fed. Kep. 397; Croucher v. Oak- 
man, 3 Allen, 185; Couch v. Steel, 3 El. & Bl. 402; The Enchantress, 
1 Hagg. 395. But even if the discharge were held authorized by 
the language of section 3 of the act of June 26, 1884, above quoted, 
the act does not specify the conséquences of such a discharge. It 
requires the payment of only one month's extra wages. This, in 
fact, corresponded with the précise time within which the voyage was 
afterwards completed. The disoharge, if authorized, wouîd doubt- 
less bar ail claims for wages subséquent; and the "discharge" would 
itself imply that resuit. 

By section 4552, the légal effects of a discharge by a shipping com- 
missioner at the end of the voyage are stated in détail. The second 
section déclares that it "shall operate as a mutual discharge and set- 
tlement of ail demands for wages between the parties thereto on ac- 
count of wages, in respect of the past voyage or engagement." A 
discharge by the foreign consul should hâve the same effect and no 
more. Section 4552 does not absolve the vessel from liability for 
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the expenses of the seaman's médical treatment and cure for a hurt 
received prior to the discharge, nor does the aet of June 26, 1884. 
This is the construction put by Judge Lowell on the British shipping 
act in the case of The Magna Charta, 2 Low. 136, and is the proper 
construction, I think, of our own statutes. If a cause of action in 
favor of the seaman had already accrued for injuries received by vio- 
lence, or cruel usage, or insuf&cient food, a discharge at the end of 
the voyage, or by a consul in a foreign port, would not affect his right 
of action. Several of the cases above cited are of that kind. It is 
the same with his claim for the payment of the expenses of cure for 
a hurt received in the service of the ship prior to his discharge. The 
incfaoate right of action has already accrued to the seaman, which is 
not affected by a discharge from further claim to wages. Section 
4581, as amended by the seventh section of the act of June 26, 1884, 
provides that "if any seaman, after his disoharge, shall hâve incurred 
any expense for board or otker necessariea at the place of his dis- 
charge, before shipping again, or for transportation to the United 
States, Buch expense shall be paid out of the arrears of wages and 
extra wages received by the consular officer, which shall be retained 
for that purpose, and the balance only paid over to such seaman." 

The words "other necessaries," though literally broad enough to 
cover expenses of cure in the case of a previous hurt, are equally ap- 
plicable to the ordinary expenses of a seaman who is uninjured and 
well, and has no such spécial claim against the ship. There is noth- 
ing in the act of June 26, 1884, intimating any intent to absolve the 
flhip from her légal obligations to an injured or siek seaman, beyond, 
possibly, the wages to the end of the voyage that might otherwise hâve 
been recovered, instead of one month's extra pay after discharge. 
Section 4600, as amended by the same act, provides that the consular 
officer, in case of appréhension of a seaman deserting on account ol 
"unusual or cruel treatment, shall discharge him ;" requiring payment 
of one month's extra pay. It is impossible to suppose that congresa 
intended that one month's wages should be taken as a satisfaction of 
whatever claim to damages might exist for any actual injuries inûicted 
by such cruelty, or as a bar to such a claim. The "discharge" must 
be deemed to leave such daims unaffected. The words "other neces- 
saries," in section 4581, are in my judgment to be held to refer to the 
ordinary expenses of a well seaman who bas no spécial claim against 
the ship on account of previous sickness or in jury. Where thèse 
claims exist for the seaman's suh^sequent treatment, although in one 
sensé they are incurred by the seaman, yet they are in law really in- 
curred on account of the ship, because she is already liable for them. 
Callon V. Williams, 2 Low. 1. If vessels could in this way relieve 
themselves from ail charges for treatment of sick or wounded seamen, 
it would be an extrême hardship upon seamen, and would be liable 
to lead to abuses. The effect in this instance has been to deprive 
the seaman of the entire fruits of the voyage. 
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An act like that of June 26, 1884, amending the prior law, and de- 
signed in part for the benefit of seamen, ought not to be construed to 
their préjudice any further than its language requires. As it does 
not expressly absolve the vessel from her liability previously in- 
curred for the médical treatment and cure of the discharged seaman, 
it should not be construed as doing so any more than an ordinary dis- 
charge at the close of the voyage would do so, nor any more than it 
' •would bar a vested right of action for a tort. The sum of 141.73, 
applied by the consul to the payment of the seaman's hospital ex- 
pansés and return home, was really the seaman's wages taken and ap- 
plied to an expense which the ship -was bound to pay, but has not 
paid. It must be deemed paid by the seaman on the ship's account, 
which the shipis therefore bound to reimburse. Practically, it- is the 
same as though none of his wages had been paid. 

There being no dispute as to the facts, the form of the libel should 
be deemed amended to correspond with the proof , and a decree allowed 
for 141.73, with costs. 



The Commodobe Jones.' 
Clausen V. The Commodoeb Jones. 

(District Court, 8. D. New York. October 30, 1885.) 

1. CoLLisiOK — Sailing Vessels — RirLB 17— Dkpectivb Lookodt. 

A sloop and a lighter were sailing on the same tack, on courses varying by 
only one and one-half points; the sloop being the leeward vessel, and over- 
taking the lighter. As the sloop drew up to the lighter a tow lay directly 
across her course, whereupon the sloop luflEed, and while in stays was struck 
by the lighter, which had not altered her wheel till too late. Héld, (1) that the 
sfoop was not obli^ed to f ail ofiE and back so as to pass astern of the tow; (8) 
that the lighter, being to windward, was bound to keep watch of the vessels 
to leeward and tack in time to keep out of the way of a necessary tack by the 
leeward vessel; (3) that the sloop had the right to rely on the lighter's observ- 
ing this duty; (4) that the primary f ault which brought about the collision was 
in the lighter's keeping no watch of the sloop. 

9. Same — Cosixict bbtween Rulbs 17 and 32 — OvEETAKmo and Cbossing 

COUKSES. 

Considération of cases where one vessel is overhauling another and yet sail- 
ing on a crossing course; and sailing raies 17 and 33 are in conflict. 

In Admiralty. 

Edwin G. Davis, for libelant. 

Benedict, Taft é Benedict, for claimants. 

Bkown, J. The libel in this case was filed to recover the damages 
sustained by the libelant's lighter Billow through a collision with the 
sloop Commodore Jones, in the East river, off Gold street, Brooklyn, 
between 9 and 10 o'clock in the morning of October 22, 1883. The 

'Eeported by E. D. & Edward G. Benedict, Esqs., of the New York bar. 



THE COMMOUORli JONES. 507 

tide was strong flood, the wind direotly ahead, and both vessels 
•were beating up river and close-hauled, until within a short time of 
the collision. The lighter had no boom to her sail, her peak was 
down, and she could not keep close to the wind. The sloop was sail- 
ing from one to two points nearer the wind, and, sailing faster also, 
had been gradually overtaking the lighter. When near the Brooklyn 
shore, they both tacked at about the same time ; the lighter off Gold 
street, and the sloop about one block below. Very near the middle 
of the river a tug was going up stream, with two schooners lashed on 
each side of her, the one on the outer starboard side being a three- 
masted schooner about 200 feet long. The course of the sloop lay a 
little ahead of and crossing the bows of the schooner; but as she 
neared the schooner it was found that she was unable to go ahead of 
her upon her starboard tack, and the sloop thereupon undertook to 
corne about upon a short tack for the Brooklyn shore. At the same 
time, or a little before, her captain hailed the captain of the lighter 
to go about, and to run down his jib for that purpose. The lighter 
not being handled quickly enough to accomplish this, the sloop did 
not corne about, but remained in stays, riinning along parallel with 
the schooner, and only a few feet away from her, until the lighter's 
bows struck the sloop on the starboard side, just forward of her rig- 
ging, at nearly right angles, causing some damage to both. The bows 
of the sloop were knocked by the blow over against the schooner, 
striking her, as the claimant's testimony shows, by the fore chains, 
and doing her also some damage there. 

From the foregoing statement it appears that the courses of the 
lighter and the sloop were crossing courses, and by an angle, as the 
testimony shows, of about one and one-half points, and that the sloop 
was also in the situation of an overtaking vessel. The sloop, at the 
time she came about, or wished to corne about, just before the collis- 
ion, was a little distance ahead of the lighter to the westward, — that 
is, ahead upon her own course, — but the lighter was a little ahead to 
windward, and both were close-hauled and upon the same tack. Lit- 
erally, rules 17 and 22 both include this case, but in contrary sensés. 
By the former rule, the lighter, being to windward, would be bound 
to keep ont of the way of the sloop to leeward; by the latter rule, 
the sloop, as an overtaking vessel, would be bound to keep out of 
the way of the lighter. But by the twenty-third rule, where the 
one was bound to keep out of the way, the other was bound to keep 
her course. AU thèse rules, however, are subject to rule 2i. In the 
case of The Cai/uga, 14 Wall. 270, where two steamers were sailing 
upon crossing courses at a différence of an angle of three points, the 
, slower steamer, being ahead, had the other upon her starboard hand, 
and by rule 19 was therefore required to keep out of the way of the 
other ; while the latter, if rule 22 was applicable, would be the one 
that was bound to keep out of the way. The court held the former 
rule to prevail, and say, (page 275 :) 
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"Every vessel overtaking another vessel, it is said, shall keep ont of fche 
way of the vessel ahead; but that rule cannot properly be applied in this case, 
as tbe two steamers were crossing, or running on interseoting Unes, in wliich 
case the question is not, in gênerai, affected by the comparative speed of the 
two vessels, nor by the fact that the one or the other was slightly ahead when 
the necessity for précaution commenced. Undoubtedly, where two ships are 
running in the same direction, the ship astern, if she is sailing faster than the 
ship ahead, is, in gênerai, bound to adopt the necessary précautions to avoid 
a collision; but it is clear that the rule does not, in gênerai, apply in a case 
where the ships are crossing, or are distant from each other on a right line, 
and are running on intersecting Unes." 

It is important to notice, however, that the court find "that at the 
time when necessity for précaution commenced the two steamers were 
nearly abreast." Page 277. 

There are three cases in which a similar eonflict ariaes between 
rule 22 and rule 19 in regard to sailing vessels. Thus if A. is coming 
up astern and on the starboard quarter of B., both having the wind 
on their port side, and the course of A. is crossing that of B. ahead 
of her, at an angle of say one or two points, thèse crossing courses in- 
volve risk of collision, and A. is also overtaking B. By rule 22, A., 
as an overtaking vessel, must avoid B., and thelatter keep her course. 
But rule 17 says : "If they hâve the wind on the same side, * * * 
the vessel which is to the windward shall keep out of the way of the 
vessel which is to leeward." In this situation both vessels may (1) 
hâve the wind two or three points free; or (2) both may be close- 
hauled; or (3) B. may hâve the wind free, and A. be close-hauled. 
Kule 17 makes no distinction in thèse cases. In ail three B. would 
be the windward vessel, and under rule 17 would be bound to keep out 
of the way; while A. is equally an overtaking vessel, and if rule 22 
applied, A. must keep out of the way of B. Situation 3 arose in 
the case of The Clément, 1 Spr. 257, where it was held that the slower 
vessel to windward, having the wind two or three points free, was 
bound to keep out of the way of the overtaking vessel close-hauled. 
But Sprague, J., says specifically that if both were close-hauled, the 
overtaking vessel would hâve been bound to give way. The case was 
affirmed in the circuit by Curtis, J., (2 Curt. 363,) and on appeal the 
suprême court were equally divided. 1 Pars. Shipp. & Adm. 568, 
note 41. This was, however, before the statutory rules. In the case 
of Simpson v. Spreckels, 13 Ped. Eep. 93, the vessels were drifting, 
rather than sailing, and had not steerage-way ; and in The Peter 
Ritter, 14 Fed. Eep. 173, the situation was peouliar, in that the ves- 
sel ahead "could not luÊf," while the overtaking vessel had nothing to 
prevent her keeping off. In the présent case both those conditions are 
reverse d. 

I bave not found any other décisions in this country under the rules 
of navigation contained in the Eevised Statutes as to which rule is 
to prevail in the cases stated. In The Peckforton Castle, 3 Prob. Div. 
il, the situation was similar to that of The Gayuga, and the vessels 
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were treated as crossing, and not overtaking. By article 20 of the 
new international rules, which were adopted by the United States, 
March 3, 1885, c. 364, an overtaking vessel is in ail cases required 
to keep out of the way of the vessel overtaken, notwithstanding the 
prier articles. This provision has been recently held in the case of 
The Seaton, 9 Prob. Div. 2, to remove the ambiguity of the former 
rules on tbis point. Articles 14 and 20 of the new rules are in ac- 
cordance with the rules laid down by Judge Spragub in the case of 
The Clément previous to the présent statutory régulations. See The 
Oovernor, Abb. Adm. 108; The Rhode Island, Olcott, 505, 515; Whit- 
ridge v. Dill, 23 How. 448, 452; The City of Merida, 24 Eed. Eep. 
329. 

I do not find it neoessary to pass upon the application of the exist- 
ing rules 17 and 20 to this case. Eule 24 makes ail the preceding 
rules give way to any spécial circumstanees rendering a departure 
from the gênerai rules neeessary. The présence of the tug and tow 
in mid-river, some 200 f eet long, preventing the sloop from going fur- 
ther on that tack, was such a circumstance, it seems to me, as to con- 
trol the obligations of both the sloop and the lighter. When the sloop 
began to corne about, the lighter, if any lookout or watch had been 
kept upon the sloop, might hâve corne about at the same time, and 
avoided this collision. If the sloop had a right to tack at the time 
she did, clearly the lighter was in fault for not coming about at the 
same time. I do not crédit the statement of the latter's witnesses 
that she had not sufficient steerage-way, or sufficient room to corne 
about. The fact that, though tacking near the Brooklyn shore, and 
at the same time with the sloop, she had got well out into the river, 
and was going at the rate of two or three knots, shows sufficient speed 
and means of coming about. She had no difficulty in tacking in 
shore, and there was no more difficulty out in the river. Her look- 
out, as the évidence shows, was otherwise employed, and not attend- 
ing to the sloop ; and the captain's view was so obseured by barrels 
that he could not see properly what was going on. 

The claimant's évidence shows further that the sloop, at the time 
she started to come about, was on a line with the bows of the schooner ; 
but that while in stays the tug drew ahead a little, so that at the 
time of the collision the sloop's bows were knocked against the schoon- 
er's tore chains. The pilot of the sloop, which was 80 feet long, 
would therefore be at that moment a little aft of amidship of the 
schooner, or towards her starboard quarter. As the tug and tow, 
moreover, were going up stream at about the same rate with the 
sloop, it is clear that when the sloop tacked on the Brooklyn shore 
she was about off their beam, and hence that the tug and schooners 
were ail the time in the way of the sloop's running out her course. 
The sloop found she could not pass them ahead ; and I know of no 
rule which required her to drop 200 feet astern in order to pass to the 
westward rather than to make another short tack in the way she did. 
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Practically, the tow was in the situation of an obstacle to further 
navigation on that tack ; and tiie sloop had therefore the same right 
to tack on meeting this obstacle to her course that she would bave 
had if this obstacle had been either the western shore or a shoal in 
mid-river, instead of a tow. The lighter was bound to keep watch of 
the vessels to leeward, and to tack in time to keep out of the way of 
a neoessary tack by the leeward vessel. The sloop had the right to 
rely on the lighter's observing this duty. Had the sloop voluntarily 
corne up under the quarter of the schooner, instead of passing astern 
without much déviation from her own course, a différent question 
would be presented. I am satisfied from the évidence on this trial 
that that was not the fact in this case ; and that, as her witnesses 
state, she could not hâve gone astern of the tow except by falling off 
from her course sometime previous and going far out of her way. 
This was not required of her. But not being able to pass ahead of 
the tow, she was practically in the situation of a vessel that had run 
out her tack, and had the right, therefore, to hâve the lighter, as the 
windward vessel, keep out of her way on tackmg. 

The testimony on the part of the lighter is very inconsistent, and 
80 untrustworthy that little can be made out of it as to the lighter's 
position. The captain says he starboarded to go astern of the tow, 
some 10 or 12 minutes before the collision; but says it was about 
five or six fathoms from the schooners. The deck hand says it was 
when 600 to 800 feet off from her. If they turned when 600 or 800 
feet distant, it must hâve been very soon after tacking, as the river is 
there only 1,600 feet wide; and in that case the lighter had thewind 
free for a considérable space before reaching the sloop's course. In 
that situation, beyond controversy, the lighter would be bound to 
keep out of the way of the sloop, which was close-hauled. But I do 
not crédit that estimate of the distance. The captain's testimony is 
whoUy unreliable on that point, because so inconsistent. But it 
seems probable that he did starboard some little time before the 
collision, and tfaen had the wind free, and hencé was bound to keep 
out of the way of the sloop. 

The primary fault that brought about the collision was, I think, 
in the lighter's keeping no watch of the sloop. Had the latter's course 
been observed, the captain of the lighter would not hâve committed 
the gross error of changing his course to port, so as to cross, with a 
free wind, the course of the sloop. That fact puts him in clear fault, 
by the undoubted statutory rule, (17;) and the fact that he struck the 
sloop nearly at right angles, when close to the schooner, and sent her 
bows into the latter's fore chains, is clear évidence, to my mind, of 
gross inattention and bad handling on the lighter's part. Upon the 
évidence before me, I think the sloop was not bound to go so far out 
of her way as to run astern of the tow ; nor do I perceive any fault 
in the handling of the sloop. The libel must therefore be dismissed. 
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The Edith Goddek. 

Bylvesteb V. The Edith Goddbn. 

(District Court, S. D. Nm Twk. July 6, 1885.) 

PiLOTs — New Jkbsbt Statuts— Libbl in Rem. 

The Bteam-ship Edith Godden, bound from Jamaica to New York, was 
spoken by a pilot from his boat, oiï Little Egg harbor; but the steamer refused 
to stop, and came into port without a pilot, and the pilot flled a libel under 
the Btatute of New Jersey, which enacts that in such case the pilotage shall 
he paid to the pilot who iirst spoke or offered his services to the vessel. ReJÂ, 
that he was entitled to recover. 

In Admiralty. 

Whitehead, Parker dt Dexter, for libelant. 

Jas. K. mil, Wing é Shoudy, for claimant. 

Brown, J. The circumstantial narrative of the pilots in this case 
satisfies me that the facts which they relate occurred in substance as 
stated; and the subséquent admission by Capt. Thompson that he had 
decliued the pilot's services on the inward voyage is sufBcient to iden- 
tify the date as near the middle of August. Upon the merits, there- 
fore, I think the pilot bas sufficiently made out his claim, in accord- 
ance with the statutes of New Jersey, to be paid for his services, which 
were offered and rejected. The right to enforce such claims by libel 
in rem bas been repeatedly sustained, even where the state statute 
did not, in express terms, make the vessel liable. The Glenearae, 7 
Fed. Eep. 604; The Lord Clive, 10 Fed. Eep. 135. The suprême 
court, in the cases of Steam-ship Go. v. Joliffe, 2 Wall. 450, 457, and 
of Ex parte McNiel, 13 Wall. 236, 242, bas expressly declared that 
the obligation to pay thèse pilotage fées under state statutes, where 
the pilot's services are tendered and refused, is a Uability upon a con- 
tract implied by the statute. Lowell, J., in the case of The America, 
1 Low. 176, says: "The suit is for an offer which the law makes 
équivalent to actual service." Contract obligations in the navigation 
of the ship are enforceable in rem as well as in personam. Thèse ad- 
judications as to the nature of the obligation, made since the décision 
of Judge Betts and Judge Sprague in the cases of The George Law, 
6 Amer. Law Eeg. 368, and of the The Robert J. Mercer, 1 Spr. 284, 
in efïect overrule the décisions in the cases last named. 

In various other cases since, where writs of prohibition were re- 
fused by the suprême court, the prooeedings were in rem. Ex parte 
Hagar, 104 U. S. 520; Exporte Pennsylvania, 109 U. S. 174; S. C. 
3 Sup. et. Eep. 84. In view of the nature of the obligation as ad- 
judged by the suprême court, namely, an implied contract made in 
the course of the navigation of the ship, it is immaterial whether the 
state statute in terms gives a lien on the ship or not. From the fact 
that the obligation is one of contract, the admiralty bas jurisdiction 
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to enforce the obligation by any appropriate form, whether in rem or 
in personam. Ex parte McNiel, 13 Wall. 243 ; The George S. Wright, 
Deady, 591; The Cali/ornia, 1 Sawy. 463, 467; The William LaW( 
14 Ped. Eep. 792, Eule 14 of the suprême court in admiralty ex- 
presBly authorizes a proceeding in rem for pilotage; and if, as Judge 
LowELL says, the ofifer of pilotage is by statute made équivalent to 
actual service, then this rule would seem to be an express authority 
for a suit in rem. Judgment must therefore be rendered for the libel- 
ant, with costs. 
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Allen, Ex'r, v. Texas & P. Ey. Co.* 

(Gireuit Court, £J. D. Louisiana. November 18, 1885.) 

1 Rbmovai. Causes— Fédéral Cobpobations. 

Corporations deriving their. corporate powers from acts of congress are en- 
titled to hâve ail suits brought against them in state courts removed to the cir- 
cuit courts of the United States, on the ground that they are suits arising 
under the laws of the United States. Pacifie R. B. Bemoval Oases, 115 U, S. 
11; 8. C. 5 Sup. et. Rep. 1113. 

2. Same— Consolidation of State and Fédéral Corporations. 

By the consolidation of a fédéral with a state corporation, the former does 
not lose anj^ of its rights or franchises as such, and is not estopped from re- 
moving suits brought against it in the state courts to those of the United 
States, notwithstanding that the laws of the state in question provided: "If 
any railroad company, organized under the laws of this state, shall consoli- 
date by sale or otherwise with any railroad company organized under the 
laws of any other state or of the United States, the same shall not thereby be- 
come a foreign corporation, but the courts of this state shall retain jurisdic- 
tiou in ail matters which may arise as if said consolidation had not taken 
place." 

On Motion to Eemand. 

Edward D. White and Eugène D. Saunders, for plaîntifl. 

John H. Kénnard, W, W. Howe, and S. S. Prentiss, for défendant. 

Paedee, J. In the Pacific R. B. Removal Cages, 115 U. î^. 2, S. 
C, 5 Sup. et. Eep. 1113, it is expressly decided that the Texas & Pa- 
cific Eailway Company is a corporation deriving its corporate powers 
from acts of congress, and is entitled to hâve ail suits brought against 
it in state courts removed to circuit courts of the United States, on 
the ground that they are suits arising under the laws of the United 
States. It is conceded that this décision contrôla the présent case, and 
defeata the motion to remand, unless by the acquisition of and con- 
solidation with the New Orléans Pacific Eailway Company in June, 
1881, by necessary opération of the constitution and laws of Louisi- 
ana then in force, the Texas & Pacific Eailway Company became a 
Louisiana corporation, and as such corporation is estopped from re- 
moving suits against it from the courts of Louisiana to the United 
States circuit courts. 

The several acts of congress incorporating the Texas & Pacific Eail- 
way Company, and conferring various powers upon it, authorized it to 
extend its Une of railroad eastward through Louisiana, and to unité 
with, acquire, and consolidate with other railroad companies. With 
thèse powers it came into Louisiana and acquired and consolidated 
with the New Orléans Pacific Eailroad Company, a company organized 
and incorporated under the laws of Louisiana. A.t the time of the 
consolidation the constitution of Louisiana provided as follows : 

"Art. 246. If any railroad company organized under the laws of this state 
shall consolidate by sale or otherwise with any railroad company organized 
under the laws of any other state, or of the United States, the same shall not 

' Reported by Joseph P. Homor, Bsg., of the New Orléans bar. 

v.25F,no.9— 33 
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thereby become a foreign corporation, but the courts of tliis state shall retain 
jurisdiction in ail matters vvhich may arise, as if said consolidation had net 

taken place." 

The laws of the state anthorizing the consolidation of Connecting or 
interseeting railroad companies hâve this proviso : 

"Tlmt an office or offlcer be maintained and preserved in tbis state, where 
and upon whom citations may be served; and provided, furtJier, tliat when 
a corporation created by or under any lavv of this state is Consolidated with 
any corporation created by or under any law of any other state, the Consolidated 
corporation shall, for the purposes of litigation with citizens of this state, 
hâve its domicile \vithin the state of Louisiana, and be subject to the juris- 
diction of the courts of this state." See act No. 39, Laws 1877, p. 50. 

The efïeets of thèse provisions on the Consolidated railroad Com- 
pany are (1) that the Consolidated corporation shall not by con- 
solidation become a foreign corporation; (2) that the courts of the 
state shall retain jurisdiction in ail matters the same as if there had 
been no consolidation; (3) that the consolidated company shall main- 
tain an ofSce in the state where citations may be served; (4) that, 
for purposes of litigation with citizens of the state, the consolidated 
company shall hâve its domicile within the state, and be subject to 
the jurisdi'Ction of the courts of the state. 

Now, concède thèse limitations and provisions to be binding on 
the Texas & Pacific Eailway Company, by reason of its consolidation 
with the New Orléans Pacific Eailway Company, and it still remains 
that the eorporate powers and franchises of the Texas & Pacific Eail- 
way Company in Louisiana are, in part at least, derived from the 
iseveral acts of congress originally incorporating the company. The 
consolidation law of Louisiana, act No. S9, supra, expressly pro vides, in 
its second section, "that the said corporation which shall be so formed 
by the consolidation of two or more railroad corporations, as afore- 
said, shall bave, possess and exercise ail the rights, powers, privi- 
lèges, immunities, and franchises, and be subject to ail the duties 
and obligations, (not inconsistent with the provisions of this act,) con- 
ferred and imposed by law upon such companies so consolidating, or 
either of them," so that even by the Louisiana law the Texas & Pa- 
cific Eailway Company, by its consolidation with the New Orléans 
Pacific Eailway Company, neither lost nor abdicated any of the rights, 
powers, privilèges, immunities, and franchises (not inconsistent with 
the Louisiana consolidation act nor the Louisiana constitution) that 
it derived from the several acts of congress. If the company still 
possesses the rights, powers, privilèges, immunities, and franchises 
conferred by congress, — and I do not see howit can be denied, — then 
it is still a fédéral corporation, and suits brought against it, accord- 
ing to the Pacific R. B. Removal Cases, supra, arise under the laws of 
the United States. 

No matter if it is not a foreign corporation in Louisiana, nor if it 
is subject to the jurisdiction of the Louisiana courts, nor if its domi- 
cile is in Louisiana, nor if the spirit and purpose of the Louisiana 
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constitution and laws were to make the Consolidated corporation 
wholly a Louisiana corporation, and thus prevent the removal of suits 
against it to the circuit courts of the United States, still its rights, 
powers, privilèges, immunities, and franchises must be sought in and 
be determined by the laws of the United States. 

It may be noticed that so far as this record goes the Texas & 
Pacific, in coming into Louisiana and acquiring the New Orléans 
Pacific, bas acted wholly within its charter and powers as derived 
from cougress, and it is not improbable that its acquisition of and 
consolidation with the New Orléans Pacific may be légal and valid 
without looking to Louisiana législation on the subject. And it la 
proper to say in this opinion that a fair considération of the consti- 
tution and laws of Louisiana bearing on the subject of the consolida- 
tion of railroad companies leads to the conclusion that ail that the 
legislator intended by the limitations heretofore quoted was to secure 
jurisdiction for the state tribunals so far as citizenship and domicile 
are concerned, and not to deprive either of the consolidating corpora- 
tions of any of their chartered rights and franchises, which rights 
and franchises might be the sole considération, on one side or both, 
of the consolidation. It certainly cannot be considered that the law 
of 1877, inproviding for the consolidation of a Louisiana railroad 
Company with a Connecting company outside of the state, contem- 
plated, much leas required, that the franchises of the foreign com- 
pany should be surrendered or abdicated, for such surrender would 
defeat the very purpose of the consolidation. That the state of Lou- 
isiana intended to make the Consolidated company waive any rights 
it might bave to remove cases from the state to the United States 
courts as a condition of the consolidation, does not appear in the con- 
stitution or any law, and is not to be presumed, for such condition 
would be null and void as violating the constitution of the United 
States. See Raihvay Go. v. Whitton, 13 Wall. 270 ; Insurance Co. v. 
Morse, 20 Wall. 445. 

The motion to remand is denied. 



Minéral Eange E. Co. v. Détroit & Lake Superiob Copper Co. 

(Circuit Court, W. D. MicMgan. October 36, 1885.) 

1. Eemoval of Cause — Proceeding to Condemn Land for Railkoad Por- 
POSES — State Statute. 

A state statute provided that proceedings for the condemnation of land for 
railway purposes should be instituted in the probate court of the proper 
county; that the necessity for taking the lauds, and their value, should be de- 
termined by commissioners or a jury selected by such court; and that such 
proceedings should only be subject to review by the suprême court. TJnder 
this statute a railroad company petitioned the probate court for the condem- 
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,nation of defendant's lands. The défendant answered the pétition, and de- 
manded a removal of the case to the fédéral court. Meld, that the case was 
removable directly from the probate court. 
2. Samb— Emikent Domain. 

It is no objection to the jurisdiction of the fédéral court in such cases that 
it involves the exercise of the right of eminent domain. 

On Motion to Eemand. 

On the fourteenth of September, 1885, the Minerai Eange Rail- 
road Company filed its pétition in the probate court for the county of 
Houghton for the condemnation of certain lands owned by the de- 
fendant in the village of Hancock for the purpose of constructing a 
branch of its road across thèse lands from Houghton to Hancock. 
The défendant shortly thereafter answered the pétition, and upon the 
same day filed its pétition in the probate court for the removal of the 
cause to this court, upon the ground that it was a citizen of the state 
of Connecticut. The removal was ordered, and a transcript of the 
record immediately filed in this court. The railroad Company there- 
upon moved for the appointment of three commissioners under the 
statute, accompanying its motion with an oral motion to remand for 
want of jurisdiction. 

W. P. Healy, for the railroad company, petitioner. 

T. L. Chadbourne, G. B. Grant, and Otto Kirchner, for the copper 
company. 

Bbown, J.' In delivering the opinion of the suprême court in Gaines 
V. Fuentes, 92 U. S. 10, 19, Mr. Justice Field remarked that the re- 
moval act of 1867 covered every possible case involving a controversy 
between citizens of the state where the suit was brought and citizens 
of other states, if the matter in dispute, exclusive of costs, exceeded 
the sum of $500; that it mattered not whether the suit was brought 
in a state court of limited or gênerai jurisdiction. "The only test 
was, did it involve a controversy between citizens of the state and 
citizens of other states, and did the matter in dispute exceed a speci- 
fied amount ? And a controversy was involved in the sensé of the 
statute whenever any property or elaim of the parties capable of pe- 
cuniary estimation was the subject of the litigation, and was presented 
by the pleadings for judicial détermination." That controversies of 
the gênerai nature of this are "suits of a civil nature at law" was 
settled in Boom Go. v. Patterson, 98 U. S. 403, which was also a 
proceeding under a statute of Minnesota for the condemnation of land 
under the right of eminent domain. There is, however, a différence 
in the methods of procédure under the two statutes which takes the 
case under considération out of the language of the opinion in the 
Minnesota case, and involves it in a diSiculty which was not there 
presented. In Minnesota the course was for the corporation to apply 
to the district court of the county for the appointment of commission- 
ers to appraise the value of the land, and take proceedings for its con- 

* Eastem District of Michigan. 
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demnation. If the award of the commissioners was not satisfactory 
to either party, an appeal mighi; be taken to the district court, where 
it was entered by the clerk as "a case upon the docket ;" the persons 
claiming interest in the land being designated as plaintiffs, and the 
Company seeking its condamnation as défendant. The court was then 
required "to proceed to hear and détermine such case in the same 
manner" that other cases were heard and determined, with the aid 
of a jury, unless a jury was waived. The value of the land being as- 
sessed, the amount of the assessment was to be entered as a judg- 
ment against the company, subject to a review by the suprême cOurt. 
A similar question arose in one of the Pacific Bailroad Bemoval Cases, 
116 U. S. 1, S. C. 5 Sup. et. Rep. 1113, and was held to hâve been 
answered by the reasoning in the Patterson Case. 

In this state the act provides that, in case the railroad company is 
unable to purchase the needed land, it shall présent its pétition to 
the probate court, or the judge thereof, with proof of service of notice 
to ail persons interested, who may show cause against the prayer of 
the pétition and may disprove any of the factsalleged therein. Upon 
hearing the proofs and allégations of the parties, if no sufBcient cause 
is shown against granting the prayer of the pétition, the court or 
judge shall appoint three freeholders as commissioners to détermine 
the necessity for taking the land, and to appraise the damages to be 
allowed to the owner, provided that either party may demand a jury 
whose powers shall be the same asthoseof the commissioners. Upon 
the report of the commissioners or the jury being filed, the court shall 
confirm the same, unless for good cause shown by either party, and 
shall direct to whom the money shall be paid. Within 20 days after 
the confirmation of the report either party may appeal to the suprême 
court, specifying the objections to the proceedings, and the suprême 
court shall pass upon such objections only, ail other being deemed to 
hâve been waived. 

There is no provision in this act for an appeal to the court from 
the award of the commissioners, and the forming of an issue to be 
tried by a jury, as were the cases in Minnesota and Kansas. But if 
a jury be demanded, the case is at once referred to them, and they 
proceed to pass both upon the necessity for condemning the lands in 
question, and upon the amount of compensation to be awarded the 
owners, acting, as bas been held by the suprême court, both as judges 
of law and of fact, although, by the terms of the act, the judge may 
attend the jury to décide questions of law and administer oaths to 
witnesses. In Hess v. Reynolds, 113 U. S. 73, S. C. 5 Sup. Ct. Rep. 
377, there was also a provision for an appeal from the allowance of 
the commissioners appointed by the probate court to the circuit court 
of the county, where an issue was framed for trial by jury. Did the 
Btatute for the eondemnation of land also provide for an appeal from 
the probate court to the circuit court, and the framing of an issue 
there, we should find no difficulty in holding, as was held in that 
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case and in Boom Co. v. Patterson, that the removal should be had 
from the circuit court, and not from the probate court. But does 
the failure of the statute to provide for an appeal from the award of 
the commissioners to the circuit court, and the framing of an issue 
there, deprive the case of its removable character? We think not. 
Had the pétition been in the gênerai form contemplated in some cases 
for the condemnation of ail the land within the county needed for the 
purposes of the railway, making ail the owners along the Une of its 
road parties défendant, it might be a serions question wbether a sin- 
gle non-resident proprietor whose property was sought to be taken 
could remove the case, even so far as it respected himself, to this court, 
although this also seems to be answered in the Pacific Railroad Cases, 
115 U.S. 19; S. C. 5 Sup.Ct. Eep. 1113. But we do not find it neces- 
sary to détermine wbether there might not be cases of this descrip- 
tion to which the removal acts would not apply. In this case the 
railroad seeks the condemnation of a single spécifie parcel owned by 
the défendant. To its pétition the défendant bas filed its answer, 
setting forth its reasons why the prayer of the pétition should not be 
granted. There is hère a single, indivisible suit or controversy to 
obtain the possession of land in which the railroad company is plain- 
tiff and the copper company is défendant, and the case does not dif- 
fer essentially from an ordinary action of ejectment, except in the 
fact that plaintiff offers compensation for the lands it seeks to con- 
demn. 

Further objection is made to our assumption of jurisdiction, for the 
reason that it involves the exercise of the right of eminent domain, 
which is claimed to be non-judicial in its character, and therefore 
a spécial proceeding, to be carried on solely by virtue of the statute, 
in the courts of the state therein designated. The same position was 
taken by the landowner in the case above referred to, viz.: that the 
proceeding to take private property for public use was an exercise by 
the state of its sovereign right of eminent domain, and with its exercise, 
the United States, a separate sovereignty, had no right to interfère. 
The position was said to be a sound one so far as the act appropriat- 
ing the property was concerned; that when the use is public, the ne- 
cessity or expediency of appropriating any particular property is not 
a subject of judioial cognizance. "The property may be appropriated 
by an act of the législature, or the power of appropriating it may be 
delegated to private corporations, to be exercised by them in the exé- 
cution of Works in which the public is interested. But, notwithstand- 
ing the right is one that appertains to sovereignty, when the sovereign 
power attaches conditions to its exercise, the inquiry wbether the con- 
ditions bave been observed is a proper matter for judicial cognizance." 

We understand the meaning of this language to be substantially 
this : That the right of eminent domain, or of appropriating private 
property to public use, is a sovereign right, vested in the state itself, 
acting through its législature; that the state may delegate this right 
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to railway and other corporations, as it bas done in this state, and 
may impose upon the exercise of the right such conditions as it 
chooses, with référence to the manner in which the application shall 
be made, the neeessity for the appropriation of any particular lands 
determined, and their value ascertained, and when the court observes 
that the neeessity of appropriatihg any particular property is not a 
subject of judicial cognizance, it means simply that it is not neces- 
sarily a subject of judicial cognizance. The législature may seize 
upon and appropriate directly a pièce of private property, upon pay- 
ing the owner its value, or it may authorize a corporation to do this 
by an appeal to its judicial tribunals. The court itself bas no right 
to appropriate property ; but in carrying out the will of the législa- 
ture, and in making the proper inquiries as to the neeessity of the ap- 
propriation and the value of the lands, it is exercising judicial power. 
"If that inquiry take the form of a proceeding before the courts be- 
tween parties, the owners of the land on the one side, and the Com- 
pany seeking the appropriation on the other, there is a controversy 
which is subject to the ordinary incidents of a civil suit, and its dé- 
termination deroga tes in no respect fromthe sovereignty of the state." 
In the Minnesota case, as reported in 3 Dill. 465, it appears that thé 
boom Company was authorized by a spécial act to condemn the land 
necessary to its business, while in this state the same power is con- 
ferred by a gênerai act upon ail railroad companies. There is, how- 
ever, no practical différence in the nature of the power vested in the 
courts in each case. 

It is true, there are some expressions in the cases of Toledo, etc., 
Ry. Co. v. Dunlap, 47 Mieh. 456, 462, S. C. 11 N. W. Eep. 271, and 
Port Huron, etc., Ry. Co. v.'Voorheis, 50 Mich. 506, S. C. 15 N. W. Rep. 
882, which indicate that, in the opinion of the suprême court, thèse 
proceedings to condemn lands are not in themselves, and never hâve 
been, regarded as judicial proceedings, because the législature might, 
and sometimes does, authorize such proceedings to be carried on be- 
fore highway commissioners or other non-judicial bodies, and because, 
even when acting by appointment from a court of justice, the jury or 
commissioners are judges of the law as well as of the facts. But Mr. 
Justice Campbell afterwards qualifies this remark to a certain extent 
by observing that "they are not judicial proceedings in the ordinary 
seuse ; " a comment in which we entirely concur. We understand, how- 
ever, that whenever a court of justice is called upon to détermine or 
adjust the rights of two or more parties standing adversely to each 
other, the court is acting in a judicial capacity, whether the décision 
of the question presented lies with a judge, or a jury, commissioners, 
or référées selected by the court. Especially is this the case when 
such proceedings are subject to review by an appellate tribunal. In 
re New York Cent. R. Co., 66 N. Y. 407, 409, the court of appeals 
held that the power of determining what lands were necessary to be 
appropriated tothe use of railways was a judicial question, and, when 
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controverled, the facts must obviously, in some form, be laid before 
the court to enable it to décide^ So, in Warren v. Wisconsin R. Ce, 
6 Biss. 425, which was also a proceeding to condemn land for railway 
purposes, a motion was madetoremand, on theground tliat, as it was 
a proceeding by the state in the exercise ot its right of eminent do- 
main, the suit was to be regarded as substantially a suit against the 
state, of which the fédéral court had no jurisdiction. The motion, 
however, was denied; the court holding that the state had no interest 
in the controversy, and that, although it was a spécial proceeding, it 
was a suit within the meaning of removal acts. In Railway Co. v. 
Whitton's Adm'r, 13 Wall. 270, the suprême court holds that when 
a gênerai rule as to property, or personal rights or injuries to either, 
is established by state législation, its enforcement by the fédéral courts 
in a case between proper parties is a matter of course, and the juris- 
diction of the court in such case is net subject to state limitation. 
Iq Western v. City Council of Charleston, 2 Pet. 449, it was said that 
the term "suit" was certainly a very comprehensive one, and was un- 
derstood to apply to any proceeding in a court of justice by which an 
individual pursues that remedy which the law affords him. But we 
think this point is also covered by the case of Kohi v. U. S., 91 U. S. 
367, in which the circuit court was sustained in assuming juris- 
diction of a proceeding to enforce the right of eminent domain in fa- 
vor of United States, to condemn lands for a government building, 
although there was no statute authorizing the proceeding. That it 
was a suit was said to admit of no question. If proceedings to con- 
demn be a suit, then the conduct and détermination of such suit must 
be an exercise of judicial power. 

But conceding that if the only question iîi this case were the amount 
of damages to be paid by the railroad company, the jurisdiction of 
this court would be sustained by the authorities above cited, it is in- 
sisted that thèse cases are inapplicable, because by the statute of this 
state the jury or commissioners must pass upon the question of the 
necessity for taking the property, as well as the amount of damages 
to be awarded. But we think that in this particular counsel overlook 
the distinction between the power to condemn, which confessedly re- 
sides in the state, and proceedings to condemn, which the state bas 
delegated to its courts. The proceeding is certainly not deprived of 
its character as a suit by reason of its taking cognizance of this ad- 
ditional question; and if it be a suit, the right of removal attaches. 
Wherever a right is given by the law of a state, and the courts of such 
state are invested with the power of enforcing such right, the proceed- 
ing may be removed to a fédéral court if the other requisites of re- 
movability exist. 

The motion to remand must be denied, and the case will proceed 
in the manner provided for in the state statute. 
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Grbat Palls Manuf'g Co. v. Garland, Atty. Gen., etc., and others.^ 
(Gircuit Court, D. Maryland. July 38, 1885.) 

1. Eminent Domain — Washington City Watbb Supplt— Ascbbtainment of 

Damages bt Jury — Act of Congrbss op July 15, 1883. 

The act of congress approved July 15, 1883, to Increase the water supply of 
the city of Washington, is not unconstitutional for the reason that it does not 
provide that ascertainment of the compensation for property taken shall be 
\iy the verdict of a jury. 

2. Samb — Ascertainment dp Damages bt Coubt op Claims. 

The provision of that act by which any person interested in the property 
taken, who should not for any reason hâve received payment for any damage 
sustained, might flle a pétition in the court of claims and hâve his claims ad- 
judicated in that court, and a judgment entered in his f avor against the United 
States, was a sufflcient and constitutional provision for the ascertainment of 
the compensation to be paid to such person. 

3. Samb— Evidence dp Appropriation op Property. 

The advertisement, map, and surveymade by the secretary of war, exhibited 
in thls case, suflSciently describe the property of complainant appropriated to 
the United States under the act of congress, and were sufflcient to give juris- 
diction to the court of claims. 

4. Samb — Notice — Filing Claim in Coubt dp Claims— Waiveb of Appbais]?- 

MBNT. 

The complainant, through its agents, had actual notice of the extent to 
which its lands and water-rights were appropriated to the use of the United 
Statps, and, having fll«d its claim for compensation in the court of claims^ it 
bas waived any objection it might bave made by reason of the fact tliàt the 
secretary of war did not, as provided by the act of congress, hâve the land 
and water-rights valued by appraisers, and did not offer to complainant the 
amount of such appraisement. 
6. Samb — Possession bbfobe Compensation. 

The appropriation being by the United States itself, and not by a private 
corporation under its authority, held, that it was lawful for congress to au- 
thorize possession to be taken before the compensation had been ascertained, 
provided it designated a proper tribunal for ascertaining the compensation 
and made provision for paying the compensation when ascertained. 
6. Samb — Injunction Rbfusbd. 

The act of congress having provided that any judgment of the court of 
claims in f avor of any claimant should be paid as other judgments of that 
court, although it is possible that congress may prevent payment to the com- 
plainant by f ailing to vote the necessary appropriation for that purpose, held, 
that this case is not one in which the court should interfère by injunction, 
the appeal having been filed 18 months after extensive works had been begun 
by the United States, and at a time when arresting the work would cause the 
sacrifice of very large expenditures; and it appearing that as the property taken 
from complainant was vacant, unimproved, and of no présent use to any one 
except the United States, the complainant's position is not one of hardship. 

In Equity. 

G. M. Robeson, Benj. F. Butler, and 0. D. Barrett, for complainant. 

John Ooode, Sol. Gen., for défendant. 

MoKRis, J. Tbis motion for preliminary injunction is made upon 
a bill filed by the Great Falls Manufaeturing Company, a corpora- 
tion of the state of Virginia, against Augustus H. Garland, a cit- 
izen of Arkansas, now attorney gênerai of the United States; William 
C. Endicott, a citizen of Massachusetts, now secretary of war of the 
United States; Garratt J. Lydecker, a citizen of New York, now ma- 

1 Affirmed. See 8 Sup. Ct. Rep. 631. 
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jor of engineers in the United States army; George B. Chittenden 
and Samuel H. Chittenden, citizens of the United States, now dwell- 
ing in the state of Maryland, contractors with said secretary of war 
for the building of a dam and other structures across Conn's island, 
and across the Potomac river from Conn's island to the Virginia shore, 
and for the building of other structures and works in connection there- 
with on land alleged to belong to the complainant near the Great Falls 
of the Potomac river, in Maryland. 

The complaint of the bill is that by virtue of a supposed authority 
granted by an aet of congress approved July 15, 1882, entitled "An 
act to increase the water supply of the city of Washington, and for 
other purposes," "the secretary of war of the United States bas taken 
possession of Conn's island, belonging to the complainant, and of 
other land and water-rights in the Potomac river belonging to the 
complainant, and through bis agent, the said Lydecker, major of en- 
gineers, and through the said contractors, George B. & Samuel H. 
Chittenden, is occupying the same and building thereon a dam and 
other structures in disregard of complainant's ownersbip of said lands 
and water-rights, and is occupying said land with sufficient force to 
prevent any opposition without a breach of the peace of the state of 
Maryland." 

The want of lawful warrant for the aets complained of is by com- 
plainant's bill put upon the ground, (1) the unconstitutionality of the 
act of congress of July 15, 1885; and, (2) conoeding the constitution- 
ality of the act, upon the failure to pursue its terms. The act, so far 
as it affects the property of the complainant, provides that the secre- 
tary of war shall cause to be made a survey and map of "the land 
necessary for a dam across the Potomac river at Great Falls, includ- 
ing the land now occupied by the dam, and the land required for the 
extension of said dam across Conn's island to and upon the Virginia 
shore ; and when survey^ and map shall hâve been made, the secre- 
tary of war and the attorney gênerai shall proceed to acquire to and 
for the United States the outstanding title, if any, to said land and 
water-rights." It is further provided that if it shall be necessary 
to resort to condemnation, the proceedings shall be as foUows : 

"When the map and survey are corapleted, the attorney gênerai shall proceed 
to ascertain the owners or claimants of the prernises embraced in the survey, 
and shall cause to be piiblished for the space of 30 days in one or more of the 
daily newspapers published in the District of Columbia a description of the en- 
tire tract or tracts of land embraced in the survey, with a notice that the same 
has been taken for the uses meutioned in this act, and notifying ail claim- 
ants to any portion of said premises to flle, within the period of publication, in 
the department of justice, a description of the tract or parce! claimed and a 
statement of its value, as estimated by the claimant. On application of the 
attorney gênerai the chief justice of the suprême court of the District of Co- 
lumbia shall appoint three persons not in the employ of the government or 
related to the claimants to act as appraisers, whose duty it shall be, upon re- 
ceiving from the attorney gênerai a description of any tract or parcel the 
ownership of wliich is claimed separately, to fairly and justly value the same 
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and report sueh valuation tothe attorney gênerai, who thereupon shall, upon 
being satisfled as to Ihe title to the same, cause to be offered to the owner or 
owners tlie amouiit fixed by the appraisers thereof, and if the offer beaccepted 
then, upon the exécution of a deed to the United States in form satisfactory 
to the attorney gênerai, the secretary of war shall pay the amount to such 
owner or owners froni tlie appropriation made therefor in this act. * * * 
Any person or corporation having any estate or interest in any of the lands 
embraeed in said survey and map, who shall for any reason not hâve been 
teiidered payment tlierefor as above provided, or wlio shall hâve declined to 
accept the amount teudered therefor, and any person who, by reason of the 
taking of said land, or by the construction of the works hereinalter directed 
to be construeted, shall be directly injured in any property right, may, at any 
time within one year from the publication of notice by the attorney gênerai, 
as above provided, file a pétition in the court of claiois of the United States, 
setting forth his right or title, and the amount claimed by him as damages for 
the property taken or injury sustained, and the court shall hear and adjudi- 
cate such claims in the same manner as other claims against the United States 
are now by law directed to be heard and adjudicated therein: provided the 
court shall make such spécial rulçs in respect to such cases as shall secure 
their hearing and adjudication with the least possible delay." 

" Judgments in favor of said claimants shall be paid as other judgments of 
said court are now directed to be paid." 

"Upon publication of the notice as a.hovediiescteà.,theseeretaryofwarmay 
take possession of the premises emhraced in the swvey and map, andprooeed 
with the construction herein authorized." 

"Sec. 2. That the secretary of war be, and he is hereby, authorized and di- 
rected to * * * complète the dam at Great Falls to the level of 148 feet 
above tide, and extend the same at that level across Conn's island to the Vir- 
ginia shore. 

"The following sums, or so much as may be necessary, are hereby appro- 
priated out of any moneyin the treasury not otherwise appropriated: *• * * 
To pay for water-rights and land necessary to extend dam at Great Falls to 
the Virginia shore, ^5,000." 

The grounds upon which the constitutionality of this act of eon- 
gress is attacked, are thus stated in complainant's bill : 

"And your complainant is informed and believes, and therefore avers, that 
eveu if the provisions of said act were ever so strictly f oUowed by said attor- 
ney gênerai and said secretary of war, and their servants and agents, and 
their acts done in the premises in strict aecordanee therewith, yet their said 
acts and doings, as l'egards your complainant, would not be justiQed in law, 
because said act is unconstitutional, and void in its provisions in thèse: (1) 
Said act makes no provisions by which reasonable compensation for the prop- 
erty taken for public use under its provisions can be constitutionally and 
lawfuHy adjusted and determined. (2) It does not provide that the compen- 
sation in its amount shall be ascertained by a verdict of a jury, which is a 
eonstitutional right of your complainant. (3) The act bas provided that 
whatever wrong and injury may be done to your complainant in carrying on 
this public work, or in taking its land and water for such purpose of public 
use, that the only tribunal to which your complainant is conipelled to hâve 
recourse for the adjudication of its rights is the court of claims, which is a 
court unknown to the constitution, being neither a court of equity, such as 
was known to our ancestors at the time of the ratification of the constitution, 
nor a court of common law, as said court does not proceed, by its constitution, 
in tlie détermination of cases according to the rules of the common law as 
known and practiced at the time aforesaid. (4) That said court of claims is 
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not other and différent from a board of référées constituted by one party to 
hear and détermine such cases as another party will consent to submit to 
judgment thereby, and even such judgment is not authoritative or binding 
iigainst the party that chooses the board of référées. In addition to this, said 
aot makes a limitation on the power of the référées to enforce any judgment 
against the United States, because it enacts that judgments of thèse référées, 
to whorti the act compels those whose property is taken for public use alone 
to resort, shall be paid as other judgments of said board of référées are to be 
paid, — only when the judgment debtor pleases to pay them ; i. e. pleases to make 
an appropriation for that purpose. (5) In this, that the act directs property 
to be taken and entered upon, and the owner dispossessed therefrom, without 
any provision by which the compensation for taking said property can be 
paid, and this is done when neither the act nor the surrounding facts show 
any need of haste in se doing, or any neeessity which requires that property 
be taken until after an appropriation at least has beeii made for compensa- 
tion for so doing." 

, With regard to the claim that complainant is entitled to hâve bis 
compensation assessed by a jury, it has been so often decided that this 
is not a constitutional requisite that it cannot be any longer regarded 
as an open question. In condemnations of private property for pub- 
lic use in the exercise of the right of eminent domain, neither by the 
provisions of the constitution of the United States guarantying the 
righfc of trial by jury in common-law cases, nor under the provision 
forbidding a citizen being deprived of bis property without due pro- 
cess of law, nor under similar provisions in the constitutions of states, 
has it "been held that a trial by jury is requisite. Cooley, Const. Lim. 
563. In Mills, Em. Dom., it is stated that at the time of the adoption 
of the fédéral constitution it was the praetice to assess condemnation 
damages by commissioners, arbitrators, or any other impartial tribu- 
nal. The language of the suprême court in U. S. v. Jones, 109 U. 
S. 519, S. C. 3 Sup. Ct. Kep. 350, would seem conclusive of this point. 
The court says : --- 

"The proceeding for the ascertainment of the value of the property, and con- 
séquent compensation to be made, is merely an inquisition to establish a par- 
ticular fact as preliminary to the actual taking; and it may be prosecuted be- 
fore commissioners or spécial boards, or the courts, with or without the inter- 
vention of a jury, as the législative power may designate. AU that is required 
is that it shall be conducted in some falr and just manner, with opportunity 
to the owners of the property to présent évidence as to Its value, and to be 
heard thereon." 

And in Kohi v. V. S., 91 U. S. 375, speaking of a condemnation 
of land by the United States for public purposes, the suprême court 
said : 

"Doubtless congress might hâve provided a mode of taking the land and 
detertoining the compensation to be made which would Iiave been exclusive 
of ail other modes. They might hâve prescribed in what tribunal or by what 
agents the taking and the ascertainment of the just compensation should be 
accomplished. The mode might bave been by a commission, or it might hâve 
been referred expressly to the circuit court; but this, we think, was not nec- 
essary. The investment of the secretary of the treasury with power to ob- 
tain the land by condemnation, without prescribing the mode of exercising 
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the power, gave him also the power to obtain it by any means that were com- 
pétent to adjust a condemnation." 

And, discussing the question whether the proeeeding was Buch an 
one as came within the gênerai jurisdiction granted to the circuit 
courts, the suprême court says : 

"The right of eminent domain always was a right at common law. * * * 
That it was not enforced through the agency of a jury is immaterial, for many 
civil as well as criminal proceedings at coramon law were without a jury." 

The contention of the complainant in this case, that the act of con- 
gress is unconstitutional because it does not provide for the ascertain- 
ment of the value of the property taken through the verdict of a jury, 
cannot be maintained. And we think it equally clear that there is 
no valid objection to the court of claims as a proper impartial tribu- 
nal, designated by the act, and possessed of ail the requisite means 
to investigate and détermine ail the questions which can arise in re- 
spect to the complainant's claim. 

The other objections, — that the court of claims cannot render a judg- 
ment which can be enforced against the United States, and that.there- 
fore, no adéquate and certain remedy is provided by which the com- 
plainant can compel payment, — and the objection that the secretary 
of war was authorized to take possession of the property as soon as 
the survey and map and publication of the notice thereof was made, 
we will consider hereafter. 

We will next examine the grounds upon which it is urged that the 
acts of the officers of the government are invalid because the terms of 
the act hâve not been pursued. The complainant by its bill of com- 
plaint allèges : 

"And your complainant is informed and believes, and therefore avers, that 
the secretary of war and the attorney gênerai of the United States, claiming 
to act under and according to the provisions of said act to increase the supply 
of water to the city of Washington, and for other purposes, did not proceed 
to act in accordance therewith, or do the things requisite to enable said lands 
to be taken by the United States under the exercise of the right of eminent 
domain, by the omission to do certain acts required to be done before said 
taking, and omitting to do the acts necessary for the légal taking of said lands 
and protecting the rights of your complainant and securing to it reasonable 
compensation for the property taken, as required by the constitution of the 
United States. 

"(1) They did not 'proceed to acquire, to and for the United States, the 
outstanding title to said lands and water-rights ' of your complainant. 

"(2) They resorted to condemnation of said lands and water-rights, when 
it was unnecessary so to do, and without notifying or calling on your com- 
plainant to consent to the acquiring said lands and water-rights to and for the 
United States. 

"(3) The attorney gênerai did not proceed, before condemnation was at- 
tempted, to ascertain the owners or claimants of said lands of your com- 
plainant. 

"(4) No survey or description of the water-rights attempted to be con- 
demned was made, or published or inserted in any newspaper, as a proeeed- 
ing précèdent to said condemnation, nor was any détermination arrived at by 
;:dd attorney gênerai or by any other person as to the amount of said water- 
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rights Or water in said river which was to be condemned, nor did he give no- 
tice as to how much water was to be so taken by condemnation, whether a 
part or the whole of said river, so that the appraisers of the value thereof. 
provided for by said açt, eould not appraise the water to be taken. On the 
contrary, the only claim made by the said attorney gênerai as to said land and 
water-rights, or notifled to your complainant by publication or otherwise, 
was contained in a newspaper publication: in the words and figures foUowing: 
' In addition to acquiring to and for the United States [sic] any outstanding 
title to thèse lands at the Great Falls, it is aiso proposed to acquire ail water- 
rights implied in the possession of the same, or needed for the purposes con- 
templated by the act under which thèse proceedings are taken. ïhe map of 
the surveys (in three tracings) required for the uses enumerated in the above- 
named act of 1882, c. 294, may be seen at this départaient by ail claimants to 
any portion of said promises.' 

"And your complainant says there is no intimation in said publication that 
said attorney gênerai and said secretary of war were resorting to condemna- 
tion of said water-rights or the land of your complainant at the Great Falls, 
bëcause your complainant says, by the very terms of said publication, it was 
notifled, not that its lands and water-rights were to be condemned, but that 
' in addition to acquiring to and for the United States [sic] any outstanding 
title to thèse lands at the Great Falls it is also proposed to acquire ail water- 
rights implied in the possession of the same, or needed for purposes contem- 
plated by the act under which thèse proceedings are taken.' " 

"(7) Afld your complainant was misled by said notice as to whether it was 
intended to condemn its said land and water-rights, whereas the notice re- 
quired by said act, when it became necessary to resort to condemnation of 
lands and water-rights, must ' give a description of the tract or tracts of land 
embraced in the survey, with notice that the same has been taken for the uses 
mentioned in this act,' thus notifying ail claimants to any portion of said 
promises to flle, within its period of publication, in the department of justice, 
a description of the tract or parcel claimed, and a statement of its value as 
estimated by the claimant. 

"And your complainant avers that it was impossible to comply with such 
notice as was given, or give any discription of water or water-rights taken, 
which those taking had ne ver described even by specifying the quantity of 
watèr they desired to take during a given time, which is the usual and cus- 
tomary mode when water is to be diverted f rom a stream or river for a public 
use; that is to say, so many gallons or cubic feet by the minute, the hour, or 
the day. 

"And your complainant says that it was quite as Impossible for it to com- 
ply with the statute under such a notice 'by flling a statement of the value 
estimated by the claimant' of an unknown quantity of water, which the at- 
torney gênerai proposed to acquire. * * * 

"And your complainant is informed and believes, and therefore avers, that 
the attorney gênerai, although he applied to the chief justice for the api)oint- 
ment of three persons to act as appraisers, as provided in said act, did not 
giye them any description of any tract of land the ownership of which is 
claimed severally, belonging to your complainant, that said appraisers might 
fairly and justly value the same, or any water-rights, or intimation of water 
to be taken, nor did said appraisers value either land or water-rights belong- 
ing to your complainant, nor has any amount been offered to your complain- 
ant therefor. 

"And your complainant is informed and believes, and therefore avers, that 
no proper légal steps, as required by statute, were duly taken by said attorney 
gênerai and secretary of war, or either of them, or hâve been by theirsucces- 
sors, or either of tliem, in said olRces, which are requisite and necessary for 
the condemnation of said lands, or taldng the same in due manner andform 
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for public use, or for making compensation or causing compensation to be 
made therefor to your complainant. 

"And your complainant is also informed and believes, and therefore avers, 
that your complainant waited, after several applications, both verballyand in 
writing, by its chief executive ofiBcer, made to said attorney gênerai and see- 
retary of war, till tlie last day before the expiration of the year limited by 
said act in whieh claims might be filed for damages under said act in the 
court of claims, hoping and expecting some steps might be taken by which 
the land and water-rights belonging to your complainant might be legally 
taken by the United States in snch form that your complainant might obtain 
reasonable compensation for its property taken, and, nething being done, 
from great caution and fear lest the complainant might lose ail benefit of any 
provision of said act by limitation, it then filed a pétition setting forth its 
claim in order to save the rights of your complainant, and for no other pur- 
pose whatever. 

"And your complainant protests that it believes that no sufHcient steps 
hâve been taken in tliis regard to give said court of claims jurisdiction in the 
premises, because your complainant says ail said acts of said attorney gênerai 
and secretary of war, and other servants of themselves and the United States, 
in and about said lands and in the premises, were not justifled by act of con- 
gress, and therefore are simple^trespasses and wrongs done to your complain- 
ant, because of whish, and the injuries inflicted thereby, said court of claims 
bas no jurisdiction whatever. 

"And your complainant is informed and believes, and therefore avers, that 
although no notice of any taking has been given in the manner prescribed by 
law, and although no act has been done which would justify him in so doing, 
the secretary of war in the year 1883, by his servants, wrongf ully took pos- 
session of the lands of your complainant, claiming to hâve done so in behalf 
of the United States, in the state of Maryland and in Virginia, which land 
was not within any description made, surveyed, or traced by the secretary of 
war, and has used said land for the purpose of constructing a dam along a 
portion of said land across Coiin's island, and over said river to the Virginia 
shore, and has built a large portion of said dam by means of his said servants 
and agents without making any bulkhead in said dam, or any provision what- 
ever by which your complainant can use any portion of the water for manu- 
facturing or other valuable purposes, as was awarded by the arbitrators in 
their award as aforesaid in favor of your complainants, the dam to be con- 
structed after the manner of plan A." 

With regard to the objection that no survey was made, and no de- 
scription of the water-rights designed to be appropriated, and no 
proper légal steps taken to condemn the lands and water-rights of 
the complainant, so as to condemn the same and to give jurisdiction 
to the court of claims in respect to oomplainant's claim, we think it 
does sufficiently appear from the documents and plat exhibited to 
the court that a proper and intelligible survey was made and placed 
where it was accessible to the oomplainant's officers, and was seen 
by those representing it, and that notice was published as directed 
by the act, calling attention to the survey and map, sufi&ciently de- 
scribing the property of complainant which it was proposed to ap- 
propriate. We think it also appears that the agents of tbe com- 
plainant had actual notice of ail thèse matters, and the bill itself 
allèges in substance that they were the basis of several interviews he- 
tween the complainant's agents and the secretary of war and the at- 
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torney gênerai, in which the complainant made suggestions of a set- 
tlement of its claims which would hâve been accepted as satisfactory 
to it, but which the secretary did not feel authorized to accept. 

The objection most strongly urged is the alleged insufficiency of 
the notification with regard to the water-rights, because the adver- 
tisement states generaily that, in addition to the title to the land, it 
was proposed to acquire "ail water-rights implied in the possession of 
the same, or needed for the purposes contemplated by the act;" the 
objection being that the notice did not state how much water it was 
proposed to divert from the Potomao river for the use of the proposed 
increased water supply, and that, therefore, it was impossible for the 
complainant to comply with the exigency of the notice and of the act 
of congress, which required the complainant to file in the department 
of justice a statement of the value of the property takenas estimated 
by the complainant. 

There are two things definitely stated in the advertisement, and 
ascertainable from the survey and map. One is the quantity of land to 
be appropriated, and the other the nature and estent of the construc- 
tions to be placed on it, and the height of the dam to be erected. The 
number of gallons of water to be diverted daily is not stated, but we 
think could be calculated from thèse data with sufficient accuracy for 
ail practical purposes, looking to the circumstances of this case, and 
with référence to so large a body of water with so great a flowas the 
Potomac river at the Great Falls. 

It is also contended that the entry upon complainant's land was 
without warrant, because the attorney gênerai did not first hâve the 
land valued by appraisers, and did not offer the complainant the 
amount fixed by the appraisers. The varions dif&culties which, in the 
opinion of the officers of the government, attended the making of such 
an appraisement of the value of the land, water-rights, and water 
which were taken from the' complainant, and which, in their judg- 
ment, made it futile to attempt such a valuation, were mentioned in 
argument. Whether or not they were sufficient to dispense with an 
appraisement it does not seem to us material to consider, as we think 
that the survey and map and published notice were sufficient to make 
a case under the act of which the court of claims could take jurisdic- 
tion, and that the complainant, by filing its claim in that court, ask- 
ing compensation for the land, water-rights, and water appropriated, 
waived ail objection to the preliminary steps for estimating that 
compensation. The act prescribes that the complainant may file 
such a claim, if for any reason the claimant shall not bave been 
tendered payment or shall bave deelined to accept the amount tend- 
ered. It seems to us, therefore, that the complainant is now right- 
fully before a tribunal which can hear and adjudicate its claims, 
which can consider the testimony of its witnesses, pass upon its titles 
and prétentions with respect to the water to be diverted from the 
river, and award the just compensation to which the complainant is 
entitled. 
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It seems to us apparent that the agents of the complainant knew 
what the United States proposed to appropriate, and were negotiating 
with the officers of the government up to the time of filing the elaim 
in the court of claims with regard to a proper settlement of the 
amount of compensation, and could not agrée with them. Ail, then, 
that was intended to be accomplished by the act in order to bring 
about an agreement and purchase, if possible, was attempted and 
failed, and we think that ail that was neoessary to give jurisdiction 
to the court of claims was done, and the case is now in that court for 
détermination, just as the act of congress intended it should ba if the 
parties could not agrée as to the amount to be paid in compensation ; 
and as the filing of the claim was the act of the complainant, we 
know of no reason why it should not be held a waiver by it of merely 
formai antécédent matters. 

It remains then to consider whether the act of congress is uncon- 
stitutional, and the employés of the government trespa'ssers, because, 
without having paid the compensation, and without completing the 
proceedings to ascertain the amount of compensation, possession was 
taken of the promises embraced in the survey, and the construction 
of the work proceeded with. In Cooley, Const. Lim. 560, it is said 
to be the rule deducible from adjudged cases that unless there is some 
constitutional or législative requirement, it is not essential to the valid- 
ity of a law for the exercise of eminent domain that provision should 
be made for payment of compensation before the actual taking of the 
property, where the taking is by the sovereign power itself ; and that 
when the taking is by the state itself, not by a private corporation un- 
der authority from the state, it is sufficient if provision is made by 
the law by which the party whose property is taken can obtain com- 
pensation, and an impartial tribunal provided for assessing it. The 
same rule is given as the resuit of the authorities in Mills, Em. Dom. 
§ 126, and in Potter's Dwar. St. 391. 

It must be acknowledged that this doctrine goes to the verge of 
what can be sanctioned without destroying the essential right of the 
citizen to bave just compensation secured to him before his property 
is entered upon and he is dispossessed. But there are numerous 
cases reported in which the courts hâve relaxed the strict rule appli- 
cable to private corporations in favor of the sovereign power itself, 
where the législature has deemed the importance and urgency of the 
public use sufficient to call for taking the property before the com- 
pensation is ascertained, and where the solvency of the state was un- 
doubted, its good faith unquestioned, an adéquate method of ascer- 
taining the compensation provided, which the party coald pursue of 
his own motion, and the delay in payment only caused by the un- 
«voidable checks and précautions with regard to payments and ex- 
penditures of public moneys. Haverhill Bridge Go. v. County Com'rs, 
103 Mass. 125. 

v,25F,no.9— 84 
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The présent case is one in which ail the reasons which hâve in- 
duced the courts to relax the rule requiring payment to précède entry 
apply very strongly. The land and water-rights of the complainant 
in question were not and never hâve been nsed in any bénéficiai man- 
ner whatever, but hâve remained unimproved and vacant. The com- 
plainant admits that it is ■willing and anxious to sell to the United 
States whatever of its property and rights may be required for the 
proposed water supply, in order that it may get the priée, and also 
in order that it may hold the balance of its property unclouded by 
the uncertainty as to how much may be required for this public work, 
which it is obvions sooner or later must be carried out. AU the com- 
plainant desires is to obtain payment for what it does not now use 
itself, and which it is clear the government ought to take. The offi- 
cers of the government, knowing that in any event the water supply 
must be taken from the Great Falls of the Potomac, without waiting 
for the completion of the proceedings by which the compensation was 
to be ascertained, proceeded, as directed by the act of congress, to con- 
struct the dam and other works. This application for injunction is 
made some 18 months after thèse works were commenced, and after 
contracts hâve been made, oostly cofïer-dams put down in the river, 
and other expensive préparations made for pushing the work during 
the summer months. If the injunction should now issue, and the 
work be interrupted until the meeting of congress, much of this large 
expenditure will be sacrificed. Without therefore undertaking to sanc- 
tion any rule by which, in gênerai, property may be taken into posses- 
sion without compensation first being made, even when not expressly 
forbidden by constitutional or législative provision, it does seem to us 
that this is a case in which we should décline to interfère by injunc- 
tion at this time, if the means provided by the act of congress to as- 
certain the amount of compensation are adéquate and proper, and the 
payment of the amount, when ascertained, reasonabîy provided for 
and assured. 

The only remaining question then is as to the provision of the act 
of congress that the "judgment of the court of claims in favor of the 
claimants shall be paid as other judgments of said court are now di- 
rected to be paid;" that ia to say, the judgment may be paid out 
of any appropriation made by congress for the payment of such claims 
as hâve been established by that court. It is urged that after the 
judgment of the court of claims bas been obtained, the failure of con- 
gress to pass a law appropriating money to pay the judgment would 
defeat the complainant's efforts to get payment for its property. This 
is true. But it is also true that congress always bas heretofore ap- 
propriated the money required to pay the judgments of the court of 
claims ; and as it bas specially designated that court as the tribunal 
to ascertain what amount shail be paid to the complainant, nothing 
but a ilagrant breach of good faith could delay the payment. The 
possibility of such action on the part of congress, under ail the cir« 
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camstances of this case, we do not think suflficieùt to justify the issu- 
ing of a preliminary injunction. If the complainant is so advised, 
this cause may be continued, so that hereafter, if it should indeed 
prove to be true that a certain and adéquate provision has not been 
made for payment of the amount which shall be ascertained to be due 
to the complainant, the further action of this court may be invoked. 
ïhe application for a preliminary injunction is denied. 

Bond, J., concurred. 



Mmti. Nat. Bank of Haetford, Conn., and othera, ». United States 
Life Ins. Co. and others. 

{Circuit Court, 8. D. New York. November 34, 1885.) 

1. Life Inbukancb— Conflicting Claimants— Payment into Cotjbt. 

A party indebted upon a contract in a suin admitted to be due, to which 
there are différent claimants under the same contract through matters subsé- 
quent, is virtually in the situation of a stakeholder, and, where ail the claim- 
ants are before the court, should be allowed to deposit the money in court. 

8. Same— Statembnt of Case. 

The United States Life Insurance Company insured the life of the husband 
of the défendant H., to be paid to H. on her husband's death. The plaintifE, 
having obtained a judgment against the husband adjudging certain transac- 
tions between him and his wife fraudulent as to creditors, flled this bill to 
recover the moneys due upon the policy of Insurance, on the ground that the 
Insurance was a fraudulent diversion of the husband' s assets, and also that 
the premiums above $500 annually were fraudulent as to creditors under the 
statutes of New Yorlc, where the défendant company was located. H. appeared 
and answered, denying fraud and claiming the whole fund. Held, on motion 
of the Insurance company, that it should be allowed to pay into court the 
sum insured, with interest. 

In Equity. Motion for leave to pay money into court. 

William S. Melvin, for complainants. 

0. P. Buel, for the Insurance Co. 

John W. Weed, for défendant Harwood. 

Bbown, J. The complaint in this case is in the nature of a judg- 
ment creditors' bill filed by several judgment creditors of Norman B. 
Harwood, late of Florida, deceased, to bave applied in satisfaction 
of their judgments the amount payable by the United States Life In- 
surance Company upon a policy of life insurance effected on the life 
of the judgment debtor, and payable, according to the terms of the pol- 
icy, to his widow, the défendant Susan B. Harwood. The grounds of 
the complainants' claim are two : First, a fraudulent use of large sums 
of money belonging to the judgment debtor in procuring the insur- 
ance ; and, second, the provisions of the statute of the state of New 
York, (Laws 1858, c. 187, § 1,) that when the premiums paid ex- 
ceed $500 peryear the excess shall accrue to the benefit of the hus- 
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band's creditors. Both défendants hâve appeared and answered ; the 
insurance eompany making no défense, but stating its readiness to 
pay the amount due upon the policy to whomsoever may be entitled 
to it. The widow, by her answer, dénies generally ail the alléga- 
tions of fraud, and allèges that under the statutes of Florida, where 
the contract was made and the poliey delivered, no such exception in 
favor of creditors exists, and that the whole amount of the policy is 
due and payable to her. The insurance eompany now moves for leave 
to pay the money into court, as having no interest in the controversy. 

The motion has been argued with great care upon both sides. The 
défendant Harwood insists that nothing should be done by the court to 
relieve the insurance eompany from its alleged duty of paying her at 
once, according to the terms of the policy, and without regard to the 
Gomplainants' claims. The complainants, however, hâve a légal right 
to conduct the proceedings that bave been instituted to a judicial ter- 
mination. Both défendants hâve appeared, the fund is within the 
jurisdiction of the court, and the court must ultimately make a final 
decree, disposing of the fund and of the rights of the parties. By the 
filing of the bill the complainants bave acquired an équitable lien 
upon the fund for any amount they may ultimately succeed in hold- 
ing applicable to their judgments, whether it be the whole or onlya 
part of the fund ; and this decree will be binding and conclusive upon 
Mrs. Harwood, as well as upon the insurance eompany. The insur- 
ance eompany, therefore, cannot safely pay either claimant, except 
at its péril of anticipating rightly the ultimate judgment of the court. 
The fund in question arises under the policy of insurance, both par- 
ties elaiming under the same instrument. 

Without considering in détail the numerous cases on the subject 
of interpleader that hâve been cited, I am of opinion that in the sit- 
uation of the parties in this case, the motion should be granted. The 
équitable lien which the complainants bave obtained by the filing of 
their bill is a controlling feature. The fund must be disposed of in 
this cause. The insurance eompany has no interest, as between 
the opposing parties contending for the fund, and is substantially in 
the situation of a stakeholder. It should be allowed, therefore, to 
pay the money into court, including the interest upon it from the time 
it beeame due and payable, according to the terms of the policy. 
One advantage that will accrue to Mrs. Harwood from such an order 
will be the power of the court to award her at once, upon her appli- 
cation, and upon suitable security, the payment of a portion of this 
amount, should satisfactorj reasons therefor appear. 
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Wells, Fargo & Co. v. Miner and others. 

(Circuit Court, D. Oalifornia. November 9, 1885.) 

1. Equity Pbactice — Cmcurr Codkt— State Statutes. 

State statutes regulating procédure are not applicable to equity courts of 
United States, but when they enlarge équitable rights by creating newrem- 
edies, such remédies may be enforced in those courts. 
3. Samb— Intebplbading Adverse Cl aimants— Code Civil Proc. Cal. § 386. 
The right to interplead adverse claimants, created by Code Civil Proc. Cal. 
§ 386, may be enforced in the circuit court. 
3. Same — Interplbadbb — When Allowbd. 

To justify an interpleader, the same thing, debt, or duty must be claimed 
hj both claimants; ail adverse titles or claims must be dépendent on, or de- 
rived from, a common source, complainant seeking relief must not hâve or 
claim any interest in the subject-matter; and he must hâve incurred no inde- 
pendent liability to either of the claimants; that is, he must stand perfectly 
indiffèrent between them, in the position purely as stakeholder. 

In Equity. 

Pillsbury é Blanding, for complainants. 

Langhorne é Miller, for défendants. 

Sawyer, J. This is an application for a preliminary injunction, 
in a suit on the equity side of the court, brougbt by the banking-house 
of Wells, Fargo & Co. againstEichard S. Miner, Frank Silva, and the 
Southern Development Company of Nevada, to compel them to inter- 
plead with one another respecting a certain certificate of deposit, 
for $7,500, which was issued by complainant to défendant Silva. 
From the papers used on the hearing, it appears that Silva sold a 
mining claim to the Southern Development Company for an agreed 
price of $10,000, and received in payment a check for that amount on 
the Bank of California. Silva deposited the check with the banking 
house of Wells, Fargo & Co., wLo thereupon paid him $2,500 in 
coin, and issued to him a certificate of deposit for $7,500, "payable 
to Frank Silva, or order, on return of this certificate properly in- 
dorsed. " By mesne assignments, before maturity, the certificate came 
into the possession of the défendant Miner, who now claims to be the 
owner and holder thereof ; but he is alleged by the Southern Develop- 
ment Company not to be a holder in good faith. The Southern De- 
velopment Company claims that in the sale of the mine Silva made 
certain false and fraudulent représentations as to its character and 
value, upon which it relied, and by reason thereof it is entitled to re- 
scind the sale, and recover back everything of value which it paid to 
Silva. Accordingly, before any présentation of said certificate for 
payment, the Southern Development Company notified Wells, Fargo 
& Co. that the check on the Bank of California had been obtained 
by Silva by means of fraud, misrepresentation, and deceit, and that 
it claimed the certificate in question, and warned them not to pay it 
to Silva. The Southern Development Company then caused SUva to 
be arrested and proseouted on the criminal charge of obtaining money 
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under f aise preten ses; but the jury disagreed on the trial, and there- 
upon the district attorney dismissed the information, and the pris- 
oner was discharged. The Southern Development Company then 
brought a civil action against Silva, which is now pending in this 
court, to recover $15,000 damages, alieged to hâve been suffered by 
reason of the fraudulent misrepresentations aforesaid, of which suit 
it notified complainant. It also brought suit against Wells, Fargo & 
Co., in which neither Silva nor Miner was made a party, to enjoin the 
payment of the certificafce until the détermination of the aforesaid 
action against Silva for $15,000 damages. In this suit, Wells, Fargo 
& Co. suffered a default, and judgment was rendered against them 
according to the prayer of the complaint. At this point, Miner pre- 
sented the certificate to Wells, Fargo & Co. for payment, which was 
refused on the ground that they had been enjoined, and thereupon 
Miner instituted an action at law on the certificate against Wells, 
Fargo & Co., in this court. They appeared in that action, and made 
a motion, under section 386 of the Code of Civil Procédure of Cali- 
fornia, that the Southern Development Company be substituted in 
their place and stead as défendant. This motion was argued elabo- 
rately, and denied by the district judge of Nevada, holding the circuit 
court, on the ground that an équitable cause of suit could not be thus 
injected into an^ action at law in the United States courts. There- 
upon, Wells, Fargo & Co. instituted the présent suit in equity, to 
compel the défendants to interplèad, and they now move for a pre- 
liminary injunction, restraining the prosecution of the actions against 
them respecting the certificate until the détermination of the rights of 
the parties upon an interpleader. They offer to pay the money into 
court for the benefit of the party who shall be adjudged entitled to it. 

The défendant Silva disclaims ail interest in the subject-matter. 
The Southern Development Company makes no opposition to the 
motion, and Miner opposes it on the ground that it is not a proper 
case for an interpleader. 

The question as to whether this is a proper case for an interpleader 
bas been very elaborately argued. There are about 400 pages of 
printed arguments, and a very extensive collection and careful anal- 
ysis of the authorities, showing the différent circumstances under 
which interpleaders bave been denied, and wherein they hâve been 
allowed, in courts of equity. This is a motion for an injunction to 
restrain the prosecution of those suits until the détermination of the 
rights of the parties on the bill for interpleader. The défendants do 
not deny that the complainants are entitled to the injunction, pro- 
vided the case is a proper one for a bill of interpleader. They say 
it is not within the class of cases in which courts of equity, under the 
chancery practice as it heretofore existed, and under the law of Eng- 
land, hâve interfered. Conceding défendants to be right on this prop- 
osition, it is still, in my judgment, within one of the provisions of 
the Code of Civil Procédure of the state of California, providèd that 
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provision is applicable. Section 386, among other thîngs, provides 
as f ollows : 

"And whenever conflicting claims are or may be made upon a person for, 
or relating to personal property, or the performance of an obligation, or any 
portion tliereof , such person may bring an action against tiie conflicting claim- 
ants to compel them to interplead, and litigate their several claims araong 
themselves. The order of sulistitution may be made, and the action df in- 
terpleader may be maintained, and the applicant, or plaintifE, be discharged 
from liability to ail or any of the conflicting claimants, although their titles 
or claims hâve not a common origin, or are not identical, but are adverse to 
and independent ofone another." 

The contention hère is that thèse claims hâve not a common origin, 
are not identical, that there ia an independent claim, and therefore 
that they are not within the original chancery jurisdiction. If this 
clause be applicable, and can be acted upon in this court, it abolishes 
the distinction resting upon thèse éléments. It is insisted, on the 
part of the défendant hère, that the statute cited is not applicable to 
the United States courts of equity, as the Code of Procédure does not 
apply on the equity aide of the courts. If it were merely a provision 
regulating procédure, undoubtedly it would be so; but I think it is 
more tban that. It gives a right to a party in equity. It enlarges 
his équitable rights; it enlarges the scope of his remedy. It is not a 
question of enlarging the jurisdiction of the court; it gives a new 
remedy, — a new right in the form of a remedy. I think it is within 
the rule, as established by the suprême court of the United States in 
the Broderick Will Case, which was an appeal from this court. In 
that case, there was a bill filed to set aside and vacate the will and 
the probate of the will of Broderick. This court dismissed the bill. 
The case went to the United States suprême court on appeal; and, in 
deciding the case, the suprême court says : 

"It is undoubtedly the gênerai rule, established both in England and 
this country, that a court of equity will not entertain jurisdiction of a bill to 
set aside a will, or the probate thereof." 

Then, in commenting on the statute of California of 1862, which, in 
the district court of the state, gave the new remedy, the court says : 

"The statute of 1862 bas been referred to, which gives the district courts 
of California power to set aside a will obtained by fraud or undue influence, 
or a forged will, and any probate obtained by fraud, concealment, or perjury. 
While it is true that altérations of jurisdiction of the state courts eannot 
affect the équitable jurisdiction of the courts of the United States, so long as 
the équitable rights themselves rernain, yet an enlargementof équitable rights 
may be administered by the circuit courts as well as by the atate courts. And 
this is probably a case in which an enlargementof équitable rights iseffeoted, 
although presented in the form of remédiai proceedings." Broderick' s Will, 
21 Wall. 519. 520. 

In that case, then, the court suggests that new équitable rights 
granted by statute of the state may be enforced in the circuit courts 
of the United States, but af&rms the decree of the court below, on 
the atatute of limitations. In Ohio, an act was passed authorizing 
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the restraining of the collection of taxes, which waa a remedy that 
did not before exist, under the circumstances provided for, in courts 
of equity. A case went to the suprême court of the United States 
from Ohio, arising under that statute, and the court says in regard 
to it : 

"Though we ha-ve repeatedly decided in this court that the statute of a 
state cannot control the mode qf procédure in equity canes in the fédéral 
courts, nor deprive them of their separate equity jurisdiction, we hâve also 
held that where a statute of a state covferred a new right, or provided a 
neio remedy, the fédéral courts will enforce that right, either on the common 
law or equity side ot its docket, as the nature of the new right or the new 
remedy requires. Van Norden v. Morton, 99 U. S. 378;" Cummings v. Ifa- 
tional Bank, 101 U. S. 157. 

In the case of Curtis v. Sutter, 15 Cal. 262, the statute provided, 
under the old practice act of California, then section 254, that a party 
in possession of land might bring a suit against a party out of pos- 
session, setting up an adverse title, to détermine that adverse claim. 
It was held in Curtis \. Sw^er that this provision gave a new remedy; 
that it enlarged the scope of the remedy, and to that extent gave 
a new right in equity. ïhat right did not exist before. Under the 
. statutes of Nevada there is a similar provision. A suit was brought 
there to détermine the adverse claim in the case of Central Pac. R. 
Co. v. Dyer, 1 Sawy. 649. The question arose whether the United 
States circuit court could administer that remedy, it being a new 
remedy. Mr. Justice Field, in commenting on the statute, said: 

"The statute, it is true, enlarges the classes of cases in which the jurisdic- 
tion was formerly exercised in quieting the title and possession of i^aX prop- 
erty. It dispenses witli the necessity ot the previous estabhshment of the right 
of plaintifE by repeated judgraents in his favor in actions at law. To that ex- 
tent, it confers upon the possessor of real property a new right, — one which 
enables him, without the delay of previous proceedings at law, to draw te 
himself ail outstanding inferior claims. That right the national courts vnll 
enforce in the same manner in which they will enforce other équitable rights 
of parties. " Citing Clark v. 8mith, 13 Fet. 203. 

Those rights hâve been enforced repeatedly in the suprême court 
of the United States, and the doctrine is now recognized in numerous 
cases, as m Holland v. Challen, 110 U. S. 16; S. C. 3 Sup. Ct. Eep. 
495; and Reynolds v. Crawjordsville Bank, 112 U. S. 405; S. C. 5 
Sup. Ct. Eep. 213. In the last case the right was extended by state 
statute still further. It was extended to the party out of possession, 
as does the présent statute of California. And the remedy was also 
extended to the cancellation of a deed void on its face, for, which 
there was before no remedy in equity. The suprême court held that 
the party out of possession could maintain that suit in equity to can- 
cel a deed void on its face in the United States court. Chapman v. 
Brewer, 114 U. S. 170, 171; S. C. 5 Sup. Ct. Rep. 799; Cummings 
v. The National Bank, 101 U. S. 157; Van Norden v. Morton, 99 U. 
S. 378, — cases to which I hâve already called attention, — and Ellis v. 
Davis, 109 U. S. 485, S. C. 3 Sup. Eep. 327, establish this doctrine. 
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The right hère is precisely analogous to those. The statute gives a 
new right, and if this case does not come within the rule before es- 
tablished by courts of chancery in regard to the points made, I think, 
under the statute, the remedy is so enlarged as to cover tbe case; 
and, as it now stands, the right can be enforced in a court of equity 
of the United States. The statute gives a new right, — an enlarge- 
ment of the scope of the remedy; and, it being a case peculiarly of 
équitable cognizance, it can be enforced on the equity aide of the 
court. Prof. Pomeroy regards tbe remedy as being enlarged by the 
statute, and, under the authorities, that it will be enforced by courts 
of equity. He comments upon the statute in the notes to section 
1324, 3 Pom. Eq. 

I am by no means certain that the case is not one for interpleader 
under the chancery practice as it originally existed before the en- 
largement of the scope of the remedy by statutory provisions. Thèse 
are the éléments laid down by Prof. Pomeroy, in his Equity Jurispru- 
dence, required to justify an interpleader : 

"(1) The same thing, debt, or duty must be claimed by both." 
Both the Southern Development Company and Miner claim to be 
entitled to the certificate of deposit in question, and to receive the 
money that is due upon it. 

"(2) Ail adverse titles or claims must be dépendent, or derived 
from a common source." Thèse claims ail come from the same 
source, — the original transaction between the development company 
and Silva; the rights of ail dépend upon the acts of Silva, and upon 
the acts of complainant dépendent upon the acts of Silva. The de- 
velopment Company claims that Silva obtained from it the ten thou- 
sand dollar check on the Bank of California by fraud, misrepresenta- 
tion, and deceit, and therefore that the transaction is void, and that 
the party giving the check is entitled to it. Had Silva never parted 
with the check, and the contest been between him and the drawer, 
can there be a doubt that the claims would bave come from a com- 
mon source? If not, can passing the check to another, with notice, 
change the character of the act in this respect? Silva simply 
changed the check into a certificate of deposit amounting to $7,500, 
substituting one for the other, thereby not only committing a fraud 
on the development company, if it be a fraud, but also on Wells, 
Ppgo & Co. in obtaining the certificate of deposit. Miner is simply 
a claimant under Silva, and the latter only substituted one party, 
•who is claimed not to be an innocent assignée, in the transaction 
for another, and one commercial instrument for another. They ail, 
therefore, claim from the same source, and ail the claims arise out 
of and are dépendent upon the same act. 

" (3) Complainant seeking relief must not bave or claim any inter- 
est in the subject-matter." The complainants in this case claim no 
interest against either. They are ready to pay the money into court 
for the benefit of the party entitled to it. They stand neutral be- 
tween the two parties. 
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"(4) He must hâve incurred no independent liability to either of 
the claimants; that is, he must stand perfectly indiffèrent between 
them in the position purely as Btakeholder." I do not see how claim- 
ants stand in any other than a dépendent position. Because they 
hâve issued a certificate of deposit it is elaimed that they hâve en- 
tered into an independent contract. How independent ? As the case 
now stands, they are liable onlyon the certificate. There is but one 
liability, and that is on the certificate. No party is entitled to re- 
cover against them, without returning that certificate properly in- 
dorsed. Should they pay the money to Miner, and it turn ont that 
he is not entitled to receive it, they might be liable to complainant. 
But the liability would rest upon différent grounds. Those grounds 
do not now exist, and there is at this time but one cause of action, 
and that is on the certificate. The only question then is, who is the 
owner of that certificate? The oontest is as to this spécifie thing, 
this pièce of commercial paper. There is no liability independent of 
that certificate. They are now liable on that, and on nothing else. 
How can this be an independent liability in the sensé of the rule ? 
It is true, Wells, Fargo & Co. became debtors, but only on the cer- 
tificate. As before said, no recovery can be had against them, ex- 
cept upon this certificate of deposit. The title to the certificate of 
deposit is in issue hère between thèse parties, and it is the only issue. 
The development company claim that they own it by reason of the 
fact that it was obtained from them by fraud ; and Miner claims that 
he owns it, either because there was no fraud, or, if there was, be- 
cause he is a honafide holder for value without notice of the fraud. 
Complainants are not liable toboth. It is a mère question as to who 
owns that certificate of deposit. That is the question at issue, and 
it is a mat.ter of entire indifférence to complainants which owns it. 
They are mère stakeholders. That question the claimants ought to 
litigate between themselves. The adverse claimants are the only 
ones to blâme for the dilemma in which complainants are placed, and 
they ought to assume the burden of relieving complainants from the 
dilemma. 

The défendants are liable on that certificate either to the develop- 
ment company or to Miner. They are not liable to both. They do 
not know which. That is the very thing to be ascertained. The doc- 
trine relied on to deny an interpleader is that announced in Craw- 
shay V. Thornton, 2 Mylne & Cl, an English case, deeided before 
the présent System of practice in England went into effect. It is very 
doubtful in my mind whether that doctrine would be sustained at this 
time even in England. The observations of a number of English 
judges made subsequently to the décision of that case, and to the 
change of the law by statute, indicate that they repudiate the doctrine 
there announced, and regard the grounds on which the distinction is 
rested as being very narrow. The act of 1860, in England, like the 
provisions of the California Gode of Procédure which I bave just read, 
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has aboliahed the distinction taken in tbat case. The provision is 
similar to our statute. I présume our statute was adopted from the 
English act of 1860. I should be very much disposed to bold tbe 
case to be a proper one for interpleader, even if it stood on the ordi- 
nary priticiples of equity jurisprudence alone, without the aid of this 
act enlarging the équitable rights of parties in such cases. At ail 
events, I am satisfied tbat by this act a new right was created, broad 
enough to reach tbe case, which can be enforced in this court. 

I am satisfied, therefore, that it is a proper case for a bill of inter- 
pleader, and that the injunction should be granted. The motion is 
granted, on giving security in the sum of $10,000. 



McEvoT and others v. Hymah. 

(Cfircuii Court, D. Colorado. November 25, 1885. 

PuBi/ic Laîtds— Mining Claim— Issue dp Cbktificatb Pending Litigation. 

Where a suit in the circuit court to settle the title to a Iode mining claim 
that has been dismissed by the clerk by order of attorney claiming to repre- 
sent plaintjlï is reinstated subsequently, but after such dismissal, and before 
reinstatement, défendant has renewed bis application in the land-offlce and 
been allowed to enter the claim, and receivo a certiflcate therefor, Buch certifl- 
cate cannot hâve the efEect to terminale the suit in the court. 

On Motion for Judgment upon the Pleadings. 

C. S. Thomas, for plaintiff. 

H. M. Teller, for défendant. 

Hallett, J. August 10, 1881, défendant made application în the 
land-office at Leadville to enter and pay for a Iode mining claim 
called "Durant," situated in Pitkin county, with a view to obtain 
title from the gênerai government.' In the time and manner speci- 
fied in section 2325, Eev. St., plaintiffs made claim in the land-office 
to a part of the same ground under another location called by them 
"Little Giant." This action of ejeetment -was brougbt by them, No- 
vember 7, 1881, in support of their adverse claim, as provided in 
section 2326, Eev. St. No trial of the issues joined in the action has 
occurred; but on the twenty-eighth day of January, 1885, the suit 
■was dismissed by the clerk in vacation, under an order from attorneys 
claiming to represent the plaintiffs. Afterwards, and at the May 
term, 1885, plaintiffs, or some of them, appeared by other counsel, 
and moved to reinstate the case on the docket, on the ground that it 
■was dismissed ■without authority from plaintiffs, or some of them, or 
from some persons who had acquired title to the property pending the 
suit. After hearing, that motion ■was allowed; and the cause now 
stands for trial on the jury calendar. 

In a supplemental answer, fiied at this term, défendant allèges 
that after the order of dismissal mentioned above, and before tbe 
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cause was reinstated on the docket, défendant renewed hîs applica- 
tion in the land-office, and was allowed to enter the claim; and a 
receiver's certificate was issued to him. This, he asserts, was by 
agreement with certain persons who had aequired title to the Little 
Giant claim since the suit was brought. Eeplying to this answer, 
plaintifF admitted the entry in the land-office, but denied that the 
persons mentioned in the answer had suceeeded to plaintiff's title in 
the claim. From the circumstance that other persons not mentioned 
in the answer, or otherwise appearing of record, hâve applied to be 
substituted as plaintiffs in the action in the place of those now ap- 
pearing, by whom the suit was brought, it may be inferred that the 
présent plaintiffs hâve conveyed their title, and there is some dispute 
as to who are entitled to be recognized as grantees. 

But that is not material to this inquiry, except as it may tend to 
show that the controversy exceeds the usual limits touching the va- 
lidity of mining locations, and involves questions of ownership also. 
Upon the fact alleged in the supplemental answer, and admitted by 
plaintiffs, that entry was made in the land-ofSce, and a certificate 
was issued to défendant for the claim, while the suit stood as dismissed 
under the clerk's orders. Défendant now moves for judgment, and the 
effect of that entry on this suit is the matter for présent considéra- 
tion. 

No doubt is entertained as to the gênerai rule on which défendant 
relies, that in actions at law a certificate of entry, like a patent, is 
conclusive of the title. As expounded by the suprême court, the rule 
obtains whenever officers of the land department are invested with 
judicial authority to décide the f aets on which the title to the land in 
controversy may be obtained, and the patent or certificate of entry 
affords évidence of such décision. In such cases courts do not under- 
take toreviewthe décisions of the land department of the government, 
and they are conclusive of the légal' title in ail courts, and in ail forms 
of judicial proceedings, where this title must control. Johnson v. 
Toivsley, 13 Wall. 72. 

In this case, however, and when considered with référence to the 
time and circumstancesattending its issuance, the certificate of entry 
on which défendant relies cannot be of such weight, because the suit 
is directed to the very matter which is said to be concluded by the 
certificate of entrj', and the officers of the land department had not 
jurisdiction of the controversy between the parties. The statute is 
that upon filing an adverse claim in the land-office, and suit begun 
in support thereof, ail proceedings in respect to the original applica- 
tion shall be stayed "until the controversy shall be settled or decided 
by a court of compétent iurisdiction, or the adverse claim waived." 
Section 2326, Eev. St. 

By this suit the controversy between thèse parties in respect to 
thèse conflicting locations was transferred from the land-office to this 
court, with the necessary resuit to divest the former tribunal of ail 



W£LLS, FABOO & CO. V. CÂBR. 541 

iurisdiction, nntil the court, proceeding in its own way, and by the 
recognized methods of the law, shall décide the matter in issue be- 
tween the parties. And while the controversy is pending hère, it can- 
not be affected by any action of the land department. If, upon some 
alleged settlement of the controversy and dismissal of the suit, the 
land department bas issued a certi&cate of entry to défendant, it 
cannot hâve the effect to terminate the suit in this court. The court 
alone will décide when the controversy is at an end, and until such 
décision ail things done in the land-office mnst be ignored. Rich- 
mond Co. v. Rose, 114 U. S. 676; S. G. 5 Sup. Ct. Eep. 1055. 

The order of dismissal by the clerk is of no importance, since it 
was set aside, and the cause was reinstated in the docket. If that 
order had been allowed to stand it would bave established the rights 
of the parties, no less than the certificate of entry. But it was found 
to bave been improperly entered, and the court bad ample power to 
correct the error by setting it aside. When that was done, ail things 
depending on it, bere or in the land-office, must, for the purpose of this 
suit, be regarded as falling with it. The cause now stands on the docket 
in its first estate as a controversy relating to the title to the claims 
to be obtained from the government, which is not to be defeated or 
ended upon any allégation that either party bas obtained that title 
since the commencement of the suit, unless by settlement, or in some 
manner which may be recognized in this court. 

The motion for judgment on the pleadings will be denied. 



Wells, Faego & Co. v. Caer and others. 

{Circuit Court, D. Oalifornia. November 5, 1885.) 

Pbomissort Note — Weittbn Conteact — Pailtjeb of Considebation — Evi- 
dence. 

Where a note îs given in pursuance of a written contract for the assign- 
ment of a mail route that ia fiable to be eut down, with corresponding réduc- 
tion of pay, and such route is by law eut down, itwill not constitute a partial 
failure of considération, and paroi évidence cannot be admitted in an action 
on such note, to show that it was verbally agreed when the note was given 
that if the pay was reduced the liability of the maker should also be corre- 
spondingly reduced. 

At Law. 

Pillsbury d Blanding, for plaintiff. 

William MatthewSj for défendants. 

Sawyee, J. This is an action on a note payable in 16 installments. 
The note was given on June 30, 1882. The contract, in pursuance 
of which it was executed, was made on May 7, 1882. The défense set 
up, and attempted to be established, is a failure, or partial failure, of 
considération. 
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In May, 1882, the Telégraph Stage Company sold ail its stock and 
material to the défendants, and also assigned a contract with the gov- 
ernment for carrying the mails from Santa Barbara to Soledad, and, 
for that portion of the considération arising from an assignment of the 
contract, the défendants were to pay the sum of |12,000 in 16 instalî- 
ments. Another portion was to be paid for the stock. This suit is 
on the note, which was given in pursuance of the agreement for the 
assignment of the contract for carrying the mails. Under the con- 
tract for carrying the mails, the carriers were liable to bave the route 
eut down by the government, with a corresponding réduction of the 
amount to be paid. 

Such was the law at that time, in view of which the contract was 
made. The parties, assignors and défendants, were ail aware of that 
fact. The government could eut off any portion of the route. It did 
reduce the route some 60 miles, after the assignment, and made a 
corresponding réduction in the amount of money paid. 

It is alleged that there was, in conséquence, a part failure of con- 
sidération, and that the défendants can only be called upon to pay on 
their note for the portion of the route that was continued; and it is 
alleged that there was a verbal understanding, at the time the con- 
tract was made, that such should be the case. The written contract, 
however, does not say anything of the kind. The contract, for which 
the note was afterwards substituted, was made on May 7th, and is as 
f ollows : 

"It is hereby agreed and understood between I. E. Haskell, superintendant 
of the Telégraph Stage Company, and Wm. H. Taylor, superintendent of Coast 
Line Stage Company, each authorized and acting for their respective com- 
panies, that in considération of the sale of certain stage property between 
Santa Barbara and San Luis Obispo, California, (more f ully described in an 
article of bargain and sale between the parties to the foregoing, of this date,) 
and the transfer by C. H. Cotter, of the ïelegraph Stage Co., of the mail con- 
tract between Santa Barbara and Soledad, California, from July 1, 1882, until 
June 30, 1886, to the said Coast Line Stage Co., the said Coast Line Stage Co., 
by their agent, W. H. Taylor, bind themselves to pay to the said A. E. Haskell, 
of the Telégraph Stage Co., the sum of twelve thousand dollars, to be divided 
into sixteen payments, of seven hundi-ed and flfty dollars each; the first pay- 
ment to be made on December 10, 1882, and the same amount (seven hun- 
dred and fifty dollars) to be paid every three months thereafter, until the 
whole is paid. This mémorandum to be void after transfer of said mail con- 
tract, and other arrangements made necessary to the f ull completion of the 
foregoing agreement." 

This is the contract as reduced to writing at the time, which pro- 
vides that $12,000 are to be paid, and nothing is said about any dé- 
duction to be made in case the distance should be eut down by the 
government. The note was executed, in pursuance of the agreement, 
subsequently, on June 30th, on the transfer of the property, when the 
transaction was completed, and no déduction is provided for in the 
note upon the curtaiiment of the route. Mr. Taylor testifies that at 
the time of making the contract it was agreed between him and Has- 
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kell, that if tlie route should be razeed so as to eut off a portion, there 
sliould be a proportionate réduction of the amount to be paid for the 
aseignment. The contract being in writing, I am inclined to think 
that this fact, if it be a fact, could not be given in évidence. It would 
contradict or enlarge a written contract by paroi évidence. If it were 
admissible, Mr. Haskell tèstifies directly and positively to the con- 
trary. He said no such agreement v?as made by him. He dénies it 
point blank. Mr. Taylor himself does not profess to hâve been prés- 
ent "when the note was given, and he admits that he was not. Mr. 
Haskell and Mr. Cotter both testify that there was nothing whatever 
said about razeeing or cutting down the route at that time. At that 
interview four of the parties were présent, two on each side ; Buck- 
ley and Carr representing the parties giving the note, and Cotter and 
Haskell representing the other parties. Both Cotter and Haskell say 
that at that time nothing was said about the matter, and Buckley 
and Carr are not put on the stand at ail; so there is no testimony on 
that side as to what took place at the time of the making of the note. 
Neither the contract nor the note says anything about déduction, and 
at the making of the note nothing was said about it. Ail who tes- 
tify for plaintiff say that they never heard of any such qualification 
of this contract as is now set up. There is no évidence, except Tay- 
lor's, to show anything of the kind, and the positive testimony of two 
witnesses is in harmony with the written contracts to the contrary. 
As to what took place at the making of the contract, the testimony 
is directly contradietory, and Haskell's statement is positive. The 
fact that it was not mentioned in the written contract is confirmatory 
of bis statement. Admitting that the testimony is admissible, — but 
I think it is not, — still the défense is not made out. 

Aside from a failure of proof on this point, défendants seem to rely 
on the fact that there is a partial failure of considération. But 
there is no failure of considération. Défendants simply took an as- 
signment of that contract, knowing that the distance, as is the case 
in ail government mail contracts, was liable to be eut down. The 
contractors transferred ail they could transfer, — ail their rights under 
the contract. They assigned the contract as it was, and ail there 
was in them to assign. The défendants got ail they purchased, ail 
that was assigned, ail that could be assigned. They got the entire 
contract as it was. They stepped into the assignors' shoes, knowing 
that a portion of the route was liable to be eut off, — knowing exactly 
what they bought. Under the law, it was well known that the gov- 
ernment was entitled, at any time, to eut off a portion of the route. 
It was one of the terms of the contract, express or implied, that it 
might be eut down, and the parties got an assignment of ail they 
purchased, with full knowledge of the terms of the contract. The 
défense is therefore, not sustained, and there must be judgment for 
the complainant. There will be a finding for the installments due, 
and the interest due thereon. There was an attempt to show that 
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part payment had been aecepted as a full payment of ail that waa 
due, recognizing the agreement set up. The évidence satisfies me 
that there was no such acceptance. The receipt was on account, by 
parties who knew nothing about the agreement at the time, and they 
promptiy repudiated any such agreement. The payments were re- 
ceived on account, and never aecepted as full payment. There will 
be a gênerai finding drawn in favor of the plaintiff for the amount 
due and unpaid, and the iuterest. 



CooK, Assignée, v, Chittenden. 

(Oircuit Court, E. D. MicMgan. November 3, 1886.) 

CoEPOBATioiï— STOCKnoLDER's LiABiLiTT — Agkbembnt to Take Stock— AcnoN 

TO UECOVEK AsSEfiSMENT. 

Défendant agreed in writing to take 50 shares of stock in an insurance Com- 
pany, subject to a by-law that 20 per cent, of his subscription should be paid 
in cash at the time or the subscription and delivery of the certificate, and to a 
further oral condition that he should hâve the right to withdraw at any time 
before the agent left the city. He elected to withdraw, and the agent con- 
gented to release him; but his name was put upon the stock-book of the Com- 
pany. The Company never demanded the installment, nor tendered the cer- 
tificate, though it continued in business for about a year and a half. Twelve 
years after the subscription was made the assignée of the Company in bank- 
ruptcy sued to recover an assossment upon the capital stock ordered by the 
bankrupt court. Held, that défendant never became a stockholder, and that 
he was not liable. 

On Motion for New Trial. 

This was an action by the assignée of the State Insurance Com- 
pany, of Chicago, to recover an assessment upon its capital stock. 
The déclaration averred in substance that the by-laws of the company 
provided that the capital stock should be divided into shares of $100 
each, 20 per cent, of whicb was required to be paid in cash at the 
time of subscription and delivery of the certificate of stock, and that 
no further assessment should be made unless the original paid-up 
capital should become impaired by losses; that on the twelfth of July, 
1870, the défendant subscribed for 50 shares of the stock, paid the 
assessment, and received the certificate; that in conséquence of the 
losses sustained by the Chicago fire in 1871 the company was de- 
clared bankrupt, and plaintiff subsequently became its assignée; that 
in July, 1882, an assessment of $25 a share was made, by an order of 
the district court of Northern Illinois, for which this suit was brought. 
The plea was that défendant never became a stockholder, and there- 
fore was not liable for the assessment. A verdict was directed for 
the défendant. The facts are stated in the opinion of the court. 

C. B, Lothrop and Otto Kirchner, for plaintiff. 

C. A. Kent and F. A. Baker, for défendant. 
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Brown, J. The only évidence offered by the plaintiff tending to 
show the subscription was the stock-book of the company, in which 
the name of the défendant appeared in the handwriting of the secre- 
tary as the owner of 50 shares. This book was admitted upon the 
authority of Turnbull v. Paysan, 95 U. S. 421, in which it was held 
that where the name of an individual appeared on the stock-book of 
a corporation as a stockholder the presumption was that he was the 
owner of the stock, and in an action against him as a stockholder the 
burden of proving that he is not a stockholder, or of rebutting that 
presumption, is cast upon the défendant. This was criticised as a 
mère dictum, but the point was directly involved in the case, and we 
think the décision is controUing. 

Défendant then proved by his own testimony, and that of another 
■witness who was employed in aiding the agent of the company to 
procure subscriptions to the stock, that he agreed to take 50 shares 
of the stock, provided he should be allowed to withdraw his sub- 
scription at any time before the agent of the company left the city. 
He did not know whether the condition was embodied in the sub- 
scription or not. Before the agent left the city he notified him of 
his wish to withdraw, to which the agent assented. The book conr 
taining the subscriptions was subsequently destroyed. The 20 per 
cent, was never demanded nor paid, nor was any certificate made 
out or delivered to him. How his name appeared upon the stock- 
book was not explained. At this time the company was already 
organized, and was free from debfc, except its contingent liability 
upon policies already issued. The question; then, is not whether the 
défendant had the power to withdraw, after having made a valid and 
binding subscription, but whether his contract to take the shares ever 
took effect at ail, or he ever became a stockholder. There are nu- 
merous cases in the suprême court which hold that if an individual 
actually subscribes for and agrées to take stock in a corporation, he 
will not be permitted, as against creditors, to set up fraudulent rep- 
résentations of the agent that he would only be responsible for a 
certain percentage of the subscription, even though he receives a 
certificate with the words "non-assessable" written across the face. 
Upton V. Tribilcock, 91 U. S. 45. 

There is no doubt that one who receives a certificate of stock for 
a certain number of shares at a stated sum per share, thereby be- 
comes liable to pay the amount thereof when called upon by the cor- 
poration or creditors; and in Hawley v. Upton, 102 U. S. 314, the 
court went still further, and held that such obligation attached to a 
party who had agreed simply to pay one-fifth of the par value of 10 
shares received by him, though no certificate was ever issued. There 
is no intimation, however, in any of thèse cases that an actual sub- 
scription and intent to take stock is not necessary to croate the rela- 
tion of stockholder. A by-law of this company provided and required 
that 20 per cent, of the capital stock should be paid in cash at the 
v.25F,no.9— 35 
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time of the subscription and delivery of tbe certificate. Whether the 
payment of this installment was a condition précèdent to the valid 
organization of the company, or to the further liability of the stock- 
holder, may admit of some doubt. There are a large number of 
cases upon the question, most of which turn upon the language of the 
charter. But conceding that if the certificate were tendered and re- 
fused an action would lie against the défendant for the installment, 
it does not follow that the subscription could not be canceled by mu- 
tual consent. It was evidently contemplated by the by-laws that the 
subscription, the delivery of the certificate, and the payment of the 
20 per cent, should be practically contemporaneous acts, and there is 
no doubt in my mind that the agent who acted for the corporation 
in receiving the money of a subscriber had also authority to release 
him before the subscription was perfected; in other words, that if 
the subscription was not void by reason of the non-payment of 20 
per cent, and the non-delivery of the certificate, it was at least void- 
able by the mutual assent of both parties. There were no creditors 
then in existence to be defrauded, The name of the defendaht had 
not then been put upon the books of the company as a stockholder. 
He had never acted or held himself out as a stockholder by voting 
for directors or attending meetings. 

But even if the agent had no authority either to receive a condi- 
tional subscription, or to release the défendant from his obligation 
to take the stock, the failure of the company for the 17 months which 
elapsed before its bankruptcy to insist upon the défendant receiving 
the certificate and paying his installment was a ratification of the 
agent's acts, and conclusive évidence that he never was looked upon 
as a stockholder. The only case to which my attention bas been 
called which is supposed to conflict with this view is that of White 
Mountains E. Go. v. Eastman, 34 N. H. 124. In this case defendant's 
intestate agreed to take 30 shares of the capital stock of a railroad. 
Before his death 13 assessments were ordered by the directors, of 
which due notice was given the intestate, and it appeared that he 
acted as one of the directors during the time of making the assess- 
ment, and was présent at a meeting of the board when 10 of the 13 
were ordered. In défense, a paper was introduced, signed by a cierk 
of the corporation, and contemporaneous with the subscription, in 
which, in considération of his taking the 30 shares, the corporation 
agreed to release him from 25 of said shares, or such portion thereof 
as he might within one year elect to withdraw from his subscription; 
and if he had been assessed and paid anything on those shares that 
he elected to be released from, such payments should be allowed him 
on the shares that he should retain in said corporation. It was fur- 
ther shown that the subscriptions of the directors were so taken in 
order to show as large a subscription as possible at a hearing before 
the railroad commissioners upon the question of the location of the 
road between this and another railroad corporation, and also to in- 
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duce other persons to subscribe. It also appeared that the' board 
extended the time year after year for the élection to be made by the 
directors whether they would or not diminish the number of shares 
for which they would be accountable, and it was admitted that the dé- 
fendant, as administrator of Eastman, gave notice to the corporation 
of his élection not to take 25 of the 30 shares subscribed by him. 
The court held that if no person was to be affected by the contract but 
the parties themselves, it would be compétent for them to make an 
agreement for the réduction in the shares, and that the two writings 
might be considered both as parts of the samé agreement, but that 
they should be regarded as separate and independent contracts when- 
ever it was necessary to so regard them to protect innocent third 
parties against the fraud attempted to be practiced upon them by 
means of it. The court held the agreement for a réduction of the 
shares to be void, and in delivering the opinion observed : 

"The fraud in this case consista not in the fact the parties agreed that the 
intestate should liave the right to repudiate his subscription to a certain extent, 
but in suppiessing that material feature in the agreement, and in liolding 
out to otliers as their contract one which speaks in very différent terms from 
that which, in fact, they made. If the conditional character of the subscrip- 
tion had appeared upon the subscription boolc itself, by inserti ng the pro- 
vision that the intestate was at liberty thus to reduce his subscription, no 
person could hâve been deceived, and the contract would undoubtedly hâve 
been valid. ïhe parties, for the purposes of déception, severed and discon- 
nected the conditional stipulation from the contract, so as to render it on its 
face an absolute engagement by the intestate to pay for the thirty shares, and 
in this form held it out to others as their true contract." 

The case under considération obviously differs from this in the facts 
that the défendant never perfected his subscription by taking his cer- 
tificate and paying his first installment, and never acted or held him- 
self out as a stockholder, and there was not the slightest évidence of 
an intent on his part to defraud, or anything to warrant the belief 
that defendant's name was ever used as an inducement toother per- 
sons to subscribe. The case of Melvin v. Lamar Ins. Co., 80 111. 446, 
is equally wanting in anaiogy. In this case the défendants took 5,500 
shares of stock in an insurance company, paid 20 per cent, down in 
cash, and received certificates. The agreement under which they took 
the stock provided that they might, at their option, surrender it, when 
the certificates would be canceled and the money repaid. Subse- 
quently ail this stock was surrendered and canceled. Meantime, 
however, défendants were held out as large stockholders. This ena- 
bled the company to obtain the proper certificate from the state au- 
ditor's office and to procure other subscribers to a large amount. The 
transaction was held to be a fraud, partly upon the authority of the 
New Hampshire case, which it much resembles, but for the same rea- 
sons is not controlling hère. 

The case, then, is substantially this : The défendant agreed to take 
60 shares of stock, with the understanding that he might withdraw 
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within a certain time if he chose. He elected to withdraw within 
this time, and notifled the agent of the company, who assented to 
such withdrawal, and released him. The directors of the company 
made no effort during the life of the company to coUect the install- 
ment that ehould hâve been paid, or to tender him a certificate. 
Twelve years thereafter, and long after the statute of limitations had 
run against any action to recover the original assessment, he is sought 
to be charged as a stockholder. The attempt to hold him as such is 
so manifestly nnjust that we feel no difficulty as to the proper dis- 
position of the case. The motion for a uew trial will therefore be 
denied. 



United States v. Jackson, 
s ame v. mosby. 

{Gîreuît Court, W. B. Tennessee. November S4, 1885.) 

1. Cmminal Law — Rev. St. § 5515 — Elbction Laws — BirpoEcma Dutt of 

Jttdgbs OB' Election — State Laws. 

Congress has undertaken, by section 5515 of the Revised Statutes, to secure 
a fair élection for représentatives in congress by compelling the ofBcers of 
élection to discharge every duty devolved upon them in the exercise of that 
function. The only purpose of looking to the state élection laws is to flnd 
the measure of those duties, and it is wholly immaterial whether those laws 
puniah a violation of the duty or net, as that is done by the fédéral la,yr,pro- 
prio -Bigore. 

2. Samb — Indictment — Specifio Intbnt to Apfect the Election — Wnsif It 

MUST BE Charged Akd Whbn kot Neoessabt. 

The spécifie intent mentioned in the Revised Statutes, § 6516, to affect the 
élection, or the resuit thereof , applies only to the clause in which it is f ound, 
and neitherto the clauses preceding or followingit, and therefore that intent 
need not be especially charged by the indictment, where the conduct com- 
plained of does not fall within that particular clause. The subject of spécial 
and gênerai intent discussed, and held that the statute provides for two dis- 
tinct classes of offenses, in one of which the spécifie intent is necessary to 
be charged, and the other not. 

The indictment was framed under the foUowing section of the Ee- 
vised Statutes of the United States : 

"Sec. 5515. Every oflicer of an élection at which any représentative or dele- 
gate in congress is voted for, whether such offlcer of élection be appointed or 
created by or under any la w or authority of the United States, or by or under 
any state, territorial, district, or municipal law or authority, who neglectsor 
refuses to perform any duty in regard to such élection required of him by any 
law of the United States, or of any state or territory thereof; or who violâtes 
any duty so imposed; or who knowingly does any acts thereby unauthorized, 
with intent to affect any such élection, or the resuit thereof; or who fraudu- 
lently makes any false certificate of the resuit of such élection in regard to 
such représentative or delegate; or who withholds, conceals, or destroys any 
certificate of record so required by law respecting the élection of any such 
représentative or delegate; or who neglects or refuses to make and return 
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.such certiflcate as required by law ; or who aids, counsels, procures, or ad vises 
any voter, person, or offlcer to do any act by this or any of the preceding sec- 
tions made a crime, or to omit to do any duty, tlie omission of wliicli is by 
this or any of sucli sections made a crime, or attempts to do so, — shall bepun- 
Ished as prescribed in sections 5510, 5511." 

H. W. MeCorry, Dist. Atty., and J. B. Clough, Asst. U. S. Atty., 
for the United States. 

T. K. Beddick, C. A. Stainbaek, and F. T. Edmondson, for défend- 
ants. 

Hammond, J. The demurrer challenges the indictment in this case 
because, (1) while the state statute may impose a duty on the de- 
fendant as averred in the indictment, no state law attaches any pen- 
alty for the violation of the statute, and therefore it is not such a 
duty under the law as congress contemplated by the enactment of 
section 5515 of the Eevised Statutes. (2) The spécifie statutory "in- 
tent to affect the élection, or the result thereof," is not charged by the 
indictment. Eev. St. § 5515. 

It requires only a very cursory reading of the statute to show that 
the first ground of demurrer is not at ail well taken. It is the plain 
purpose of this statute to déclare as an oËPense against the United 
States, proprio vigore, the neglect, refusai, or violation of any duty 
imposed upon an ofiScer holding an élection for représentative in con- 
gress by any lav?, state or fédéral. It is not necessary, as counsel 
argue, that the state law imposing the duty shall attach a penalty for 
its violation in order to make it an offense under this statute. The 
only object for which we look to the state law is to find the measure 
of the officer's duty, as one charged with the function of holding the 
élection. Once given a duty to perform in that regard, and its per- 
formance is an obligation imposed by this fédéral statute. Its non- 
performance subjects the officer to the penalties hère imposed. It is 
wholly immaterial how the state laws may look upon or treat a vio- 
lation of bis duty; for when the duty is assumed by him he cornes 
immediately within the jurisdiction of this fédéral law, and mUst 
obey it or take the conséquences hère by this statute itself imposed 
for any neglect, refusai, or violation of that duty. He cannot escape 
by saying that the state does not punish the given conduct as an of- 
fense against its peace and dignity. It is the peace and dignity of 
the United States that he violâtes by every failure to discharge his 
duty as an officer of élection. The United States does not concern 
itself with other élections, nor with the violation of the state laws as 
such in any élection; but whenever a member of congress is to be 
elected, this act of congress steps in to protect the people of the whole 
United States against the evil effects of fraudulent élections by pun- 
ishing those who hold the élection for every violation of duty in the 
performance of their functions; or, to put it another way, congress 
seeks by this statute to guard the élection of members of congress 
against any possible unfairness by compelling, under its pains and 
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penalties, every one concerned in holding the élection to a strict and 
scrupulous observance of every duty devolved upon him while so en- 
gaged. This being the object of the statute, its requirements are that 
every officer of élection shall discbarge his duties in a manner to ac- 
complish that object. If he does not, he becomes an offender against 
the laws of the United States, whether he be an offender against the 
laws of the state or not. This is too plain for any f urther argument, 
and that ground of demurrer is overruled. 

The other objection is of more importance. Section 1025 of the 
Revised Statutes of the United States protects an indictment against 
objections for "any defect or imperfection in matter of form only, 
which shall not tend to the préjudice of the défendant." But it bas 
been properly held that where a statute requires that an act shall be 
accompanied by a particular intent to make it an offense, the omis- 
sion to charge that intent is one of substance, and not form only. 
V. S. V. Jackson, 2 Fed. Eep. 502, 504, 

It is a familiar principle that no act done or omitted to be done 
can be an offense without a wrongful intent, but the application of 
it to that class of offenses arising out of prohibitions by the law of 
conduct not in itself of an evil nature, is of ten misunderstood and con- 
fusing. I hâve not time hère to go into the intricacies of the subject, 
either in its relation to moral philosophy or the somewhat narrower 
requirements of the criminal law, unless the moral philosophy takes 
into the considération the governmental power to prohibit that which 
may be ot^herwise either innocent or good. It is sufïicient to say 
that the législature may, and often does, — sometimes mistakenly, per- 
haps, — prohibit the doing of a thing which ought to be done, or out of 
which no harm could arise, and yet the doing of that thing after the 
prohibition would be a crime, no matter what the intent. The evil 
intent consists in disobedience to the law. The législature has the 
power to judge and does adjudge that the doing of the thing is not 
for the public good; and, whether its judgment be wise or unwise, it 
is always binding on the citizen, and the doing of it is a crime. This 
is particularly so with référence to that class of statutes imposing du- 
ties on public officiais in the exercise of their public functions. The 
command of the législative will must be obeyed, and disobedience is 
a crime, and may be punished as such. 

Now, it is only where the législature accompanies its prohibition of 
particular conduct with a déclaration that the inhibited act shall be 
done with a specified intent, that that intent need be either spe- 
cifically averred by the indictment or specifically proved on the trial. 
In other cases the wrongful intent inheres in the act itself, is charged 
by an averment of the doing of the act, and is proved by évidence 
showing that the act was done. It consists in a violation of the stat- 
ute, and proves itself when the violation is shown. This is a suffi- 
cient statement of the gênerai principles for the purpose we hâve in 
hand. It needs no citation of authority to support it, for every work 
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on criminal law or criroinal procédure contains tbe assertion of them. 
They were applied, in our jurisprudence, in U. S. v. Cruikshank, 92 
TJ. S. 542; V. S. v. Fox, 95 U. S. 670; U. S. v. Jackson, supra; U. 
S. V. Wentworth, 11 Fed. Eep. 52 ; U. S. v. Thomson, 12 Fed. Eep. 
245; U. S. V. Houghton, 14 Fed. Eep. 544. In the last case cited it 
is said: "If one intends to do what lie is conscious the law, ■which 
every one is presumed to know, forbids, there need not be any other 
evil intent shown." And, in the last but one: "But in many cases 
négligence or indifférence to duty or conséquences is équivalent to a 
criminal intent." 1 Bish. Crim. Law, (6th Ed.) § 223 et seq; Id. 313 
et seq; 1 Bish. Crim. Proc. § 524 et seq. 

Turning now to this indietment, and the statute under which it 
charges the offense, we may say, without spécial référence to the nice- 
ties of the several counts, that it charges that the défendants, being 
judges of an élection for a member of congress at a certain precinct, 
neglected to perform, refused to perform, and violated the duty of the 
judges to keep the ballot-box within their sight, by permitting it to 
be taken out of their présence; seeondly, that they neglected and re- 
fused to perform, and violated, another duty of the judges to open the 
box after the close of the élection, and count the vote, by permitting 
it to be carried away bef ore that was done ; thirdly, that they violated 
another duty of the judges to keep the ballots safely, by permitting 
377 of them to be taken out of the box before being numbered and 
counted. This is the substance of the indietment- The objection 
urged against it is that it does not charge that thèse acts alleged were 
done "with the intent to affeet the élection, or the result thereof." 

The contention of défendants is correct, that, no matter how much 
it may appear, by the nature of the acts charged, that the élection 
would by those acts be affected, if the statute only punishes them when 
done with the spécifie intention to affeet it, that intention must be 
ayerred in the indietment. But in determining whether this be a 
proper construction of the statute it is necessary to observe that 
where the given act complained of is in itself of that character which 
would per se affeet the élection, or even of that dangerous tendency 
that, if permitted, it might affeet the élection, the législature might, 
and in its wisdom probably would, proiiibit the doing of that act at 
ail, because .of the danger that lurks about it, without référence to 
any spécial intention at the time to affeet the resuit of the élection 
injuriously. It would be the very place to prohibit carelessness or 
indifférence that might affeet an élection injuriously, as well as a 
guilty and corrupt intention to do so. Absolute prohibition of the 
dangerous act, no matter with what intention, would be the logic of 
the situation and the surest way to secure the object of the légis- 
lature, namely, a fair élection. I hâve not the least doubt such was 
the object of this statute. It proceeds upon the idea that the per- 
formance of every duty devolved upon the ofiicers of an élection is 
necessary to secure a fair élection, and that any refusai, neglect, or 
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Violation of that duty, knowingly, is criminal, and shali be declared 
and punished as such by this statuts. When the Code of Tennessee 
requires the judges of an élection to take an oath that they "will 
not suffer the ballot-box to be out of the présence or sight of at leaat 
two of your number until every vote is counted out," it means ab- 
solutely to probibit the judges from allowing the box to be out of 
their présence; that if one must go, two shall stay to guard it un- 
ceasingly. M. & V. Code. 1051; T. & S. Code, 844. The intent 
with which the box is allowed to be out of their présence is wholly 
immaterial. It is no matter whether any particular violation of this 
established rule of duty be with a corrupt intent to,affect the élection 
or not. The danger of permitting the box to be out of the présence 
of the judges is sutficient to support the prohibition. Hère the stat- 
ute of Tennessee imposes a duty, and congress bas adopted it as a 
duty to be enforced by the fédéral statute, and any other intent is 
beside the statute. The other acts averred are in themselves of so 
fatal and dangerous a character that their prohibition without any 
spécifie intent is, so far as the object of the législation is concerned, 
apparent, and they need no remark. 

That this is the proper construction of the statute is apparent from 
its words, its punctuation, and grammatical structure ; but, more tban 
ail, from its manifest reason for existence, as shown by the objecteur 
law-makers had in view, of securing a fair élection through the strict 
enforcement of every duty imposed upon the élection officers. There 
is a class of offenses denounced by this statute which require the 
spécifie intent urged by this demurrer; but they are, as any critical 
examination will disclose, acts of commission, and not omission. Not 
ail the acts of commission denounced require the spécifie intent, and 
not one of omission denounced requires it. But this distinct class, 
not embraced in those denounced without spécial intent, require that 
intent, for the plainest of reasons : that without it there could be no 
offense described at ail. The enforcement of every duty by punish- 
ing acts of omission and commission in violation of that duty is one 
thing that is done by this statute wholly on the theory I hâve sug- 
gested, of prohibiting hurtful or dangerous omissions and commis- 
sions without regard to spécifie intention at the time and on that 
occasion; and the punishment for doing any other thing whatever, 
not authorized by law to be done, which shall be done with a purpose 
of affecting the élection or the resuit thereof, is another thing that is 
done by this statute. If authorized by law, the thing done cannot 
be criminal, no matter how much the élection may be affected, inju- 
riously or otherwise. If not so authorized, the thing done can become 
criminal only when done with a purpose to affect the élection or its 
resuit. The distinction between thèse two well-defined classes, under 
this statute, is a plain one, when it is read in the light of its declared 
purpose. We may as well take the language which I bave italicized 
in the section and apply it to ail that cornes after it in the section, 
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as to apply it io ail that goes before. It fits one no more than the 
other, and would be eut of place in either. It naturally belongs just 
where it appears, and should be properly confined to the clause in 
which it does appear. 

My attention bas been called to a différence in punctuation betweeù 
the Ëevised Statutes and the original act as it appears in the Stat- 
utes at Large. The semicolon in the Eevision after the words "or 
•who violâtes any duty bo imposed," is, in the Statutes at Large, a 
comma. Eev. St. 5515; 15 St. 433; Id. 146. I do not think this 
makes any différence, and the construction would be the same under 
either act. The semicolon of the Eevision brings out the meaning 
more clearly than the comma of the original act, but the cardinal 
rule is to construe the statute according to its object as expressed by 
its language. Even where acts of parliament are not punctuated at ' 
ail, designedly so, the courts must apply this cardinal rule, and punct- 
uate 80 as to enforce the object of the act and give effect to the wholé. 
Doe V. Martin, 4 Term E. 40, 66. But, by a spécial law, the Eevisioû 
miist control. Act 1878, c. 26; 19 St. 268. This construction is 
supported by the cases which hâve touched upon the sùbject, when- 
ever you distinguish between offenses charged as coming under the 
différent classes of offenses provided by the statute, as I hâve pointed 
out. Not one of the cases is against this ruling, if this distinction 
be attended to in reading the case. The case of V. S. v. Nicholson, 
3 Woods, 215, does not consider the point, and in no way affecta the 
question we bave hère. U. S. v. Poster, 6 Ped. Eep. 247; U. S. v. 
Baldridge, 11 Fed. Eep. 552; U. S. v. Caruthers, 15 Fed. Eep. 309; 
U. S. v. Wright, 16 Fed. Eep. 112; U. S. v. Boder, Id. 116; U. S. 
V. Watson, 17 Fed. Eep. 145; U. S. v. Fisher, 8 Fed. Eep. 414. 

Demurrer overruled. , 

Note. The défendants were subsequently convicted on the counts for permitting the 
ballot-box to be out of their sight, simplyj and acquitted on the other counts; the dis- 
trict attornejr stating that there vvas no proof to show that the défendants were guilty 
of any conspiracy or participation in the robbery of the box by permitting it to be oiit 
of their présence for thatpurpose. They were each flned $100, and conimitted till the 
fine and oosts, amounting to about $31S each, should be paid. — [Eep. 



Beiok V. Statbn Island Ey. Co. 
{OircuU Court. 8. D. Nefus York. November 28, 1885.) 

Patents— -Infringement — Lâches. 

Commencing suit within six months f rom granting of letters patent Is prompt 
action for redress. 
Same — Equrrr— Injtjnction. 

A court of equity will not relegate an inventer to a court of law where he 
can recover money damages only in case of infringement, but will protect 
his interests by injunction where the clrcumstances and facts justify and re- 
quire it. 
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On demurrer. 

W.J. Townsend, for complainant. 

W. W. MacFarland, for défendant. 

CoxE, J. The complainant, who is the owner of letters patent for 
an "improved safety gas-tank for vessels," files his bill in the usual 
form, aîleging infringement by the défendant, and praying for a dis- 
covery, an injunction, and an accounting. The défendant demurs 
upon the sole ground that the complainant isnotentitled to équitable 
relief. 

Courts of equity bave frequently refused to retain jurisdiction in 
thèse cases where the patent bas expired, or is about to expire, or 
where the complainant is guilty of lâches in asserting his rights, or 
where it can be ascertained, in the particular case under considéra- 
tion, that a complète and adéquate remedy exists at law ; for in- 
stance, where the sole object of the suit is to recover license fées or 
royalties. Root v. Railway Co,, 105 U. S. 189; Burdell v. Comstock, 
15 Fed. Eep, 396; Lansdale v. Smith, 106 U. S. 391 ; S. G. 1 Sup. Ct. 
Eep. 350; McLaughlin v. Railway Co., 21 Fed. Eep. 574; CrandaU 
V. Piano Co., 24 Fed. Eep. 738 ; Vavghan v. Central Pac. R. Co., 4 
Sawy. 280; Smith v. SaMn, 24 Fed. Eep. 470. 

After a careful examination, no case bas been discovered where a 
bill bas been dismissed in eircumstances similar to those developed 
hère. 

It appears from the bill that the patent was granted to complain- 
ant August 28, 1883 ; that the action was commenced within six 
months thereafter, wbich, in a patent cause, is unusual promptness; 
that the exclusive right secured by the patent bas been, and still is, of 
great value to complainant; that the défendant bas made and used 
four of the patented tanks, and is still using them; that, though re- 
quested so to do, he bas refused to desist from making and using the 
patented improvements, and bas declined to account for the profits 
received by reason of the infringement. There is nothing in the bill 
to indicate that the complainant bas granted, or intends to grant, 
licenses, or that he did not commence his suit the very day he learned 
of the infringement. There is therefore nothing of wbich to predi- 
cate lâches, and, unless extrinsic facts and eircumstances are imported 
into the case, the argument that an action at law will afford a suffi- 
cient remedy can hardly be niaintained. 

Upon the pleadings now before the court it cannot be said that a 
money judgment for damages alone will indemnify the complainant, 
or that ultimately an injunction should not issue for his protection. 
îf the contention of the défendant should become established law, in- 
ventors, in àll similar cases, will reoeive a staggering blow. The "ex- 
clusive right" granted by the patent will exelude no one. The door 
will be thrown wide open to wrong-doers. The courts will be power- 
l^'Bs to protect, and the only remedy remaining to the patentée, if 
fortunate enough to discover the injury done him, will be a suit at 



GRAHAM V. TETER. 656 

law for actual damages, which, in most cases, îs no remedy at alL 
Patents would soon cease to be valuable if there were no power to 
prevent trespassers from using the patented invention. If the court 
shall finally détermine that the complainant bas a valid patent, and 
that the défendant infringes, I can see no reason why the complainant 
should not bave the ordinary relief. 
Demurrer overruled; défendant to answer witbin 20 days. 



Gbaham V, Tetee. 
((Mrcuît Court, E. B. Pennsylvania. October 6, 1885.) 

Patents— Bn.1. in Equity — Necessaby Parties. 

The commissioner of patents is not a necessary party to a bill în equity 
flled under section 4915, Rev. St., by an applicant for a patent, where there is 
an opposing party to the bill; but where a patentée has transferre 1 bis inter- 
est in an invention, he is a necessary party défendant. 

In Equity. 

Walter J. Budd, for complainant. 

Charles Howson and Hubert Howson, for défendant. 

Bradley, Justice. The bill in this case, filed nnder section 4915 of 
the Eevised Statutes, sets out, inter alia : 

Edward H. Graharn, of the city of Philadelphia, in the state of Pennsylva- 
nia, and a citizen of said state, being the original, flrst, and true inventor of 
the hereinafter described improved process for cleaning and drying grain, 
and having made application for letters patent therefor, which application 
bas been rejected by tlie commissioner of patents, and priority of invention 
of the subject-matter thereof adjudged in favor of Wilham L. Teter, also of 
the city of Philadelphia and state of Pennsylvania, and a citizen of said state, 
after duly-contested proceedings had in intei-ference between the application 
of your orator and the flrst claim of the reissued letters patent No. 10,275, of 
the said William L. Teter, granted January 23, 1883, for process of and ap- 
paratus for cleaning grain, the original letters patent No. 262,505 bearing 
date of August 8, 1882, brings this his bill, in accordance with the statute in 
such case made and provided,for thepurpose of obtaining adecree from your 
honorable court that he is the flrst, true, and original inventor of the said 
improved process, and as such entitled to receive a patent therefor, and he 
joins herein as défendant the said William L. Teter, he being, so far as your 
orator is informed and believes, the only party having any interest adverse to 
your orator in the matter of his said application. 

The answer sets out, inter alia: 

(2) This respondent * * * says that heis not the onlyparty having an 
interest adverse to said complainant in the matter of his said application for 
patent in said bill of coraplaint mentioned, but that ail the right, title, and 
interest of this respondent in and to the invention for which reissued letters 
patent No. 10,275 were granted and issued to this respondent, and which 
said complainant claims in his said application for letters patent, was, long 
before the bringing of said complainant's said bill of complaint, assigned by 
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this respondent by proper instruments of writing, duly recorded in the pat- 
ent-office of the United States, to tlie Eclipse Improved Whaat-cleaning Ma- 
chine Company, a corporation organized under the laws of the state of New 
Jersey, and was, at and before the time of the filing of said complainant's 
said bill, and is now, owned by said Company; and respondent submits that 
the said Eclipse Improved Wheat-cleaning Machine Company is a necessary 
party to this suit, but is not by said complainant's said bill of complaint 
made a party thereto. 

(3) ïhis respondent * * * says * * * that it appears by said bill 
of complaint that said complainant has been refused a patent upon bis appli- 
cation in said bill mentioned by the commissioner of patents, within whose 
cognizance and jurisdiction such matters properly are, and that complainant's 
said bill of complaint is exhibited for the purpose of obtaining the judgment 
and decree of this honorable court that he is entitled by law to receive a pat- 
ent for the invention claimed in his said application in said bill mentioned; 
■wherefore it appears from complainant's said bill of complaint that the said 
commissioner of patents is a necessary party to this suit, but he is not by said 
bill made a party thereto. 

The case was set down by complainant for argument under equity 
iule 52 on thèse objections for want of parties. The court sustained 
the first objection, but overruled -the second one, holding (orally) 
that the Eclipse Improved Wheat-cleaning Machine Company should 
be made a party défendant, but that the commissioner of patents was 
not a necessary party to the bill so long as there was an opposing 
party, and the foUowing order was entered: And now, October 6, 
1885, this cause came on to be heard upon the "defendant's objection 
for want of parties," and was argued by counsel. Whereupon it is 
ordered that complainant hâve leave to amend his bill of complaint 
by adding the Eclipse Improved Wheat-cleaning Machine Company, a 
corporation created by the laws of the state of New Jersey, as a party 
défendant, without costs to be taxed against him. 

It is further ordered that the objection that the commissioner of 
patents is not made a party be overruled. 



ToMPKiNS V. BuTTEEPiELD and others. 
{Circuit Court, B. MaaaachusetU. October 1, 1885.) 

1. Patent— Mahk on Unpatbntbd Abticle — Penalty. 

TJnder section 4901, Rev. 8t., the markîng of an unpatented article "pat- 
ented, " with intent to deceive and defraud the public, is a crimiual offense, 
and liable to a penalty of not less than $100 for eacli offense. 

2. Corporation— Sdpbrintbndbiît — Liabilitt pob Acts op. 

A corporation is liable for the act of its superintendent in wrongfully af- 
flxing the word "patented" to an article which is unpatented. 
8. Samb— Knowledge. 

If the superintendent knew, or should hâve known, that the articles were 
not covered by patent, the corporation will be liable; but if he honestly be- 
lieved they were, it will not be. 
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At Law. 

J. G. Clayton, for plaintiff. 

A. D. McClellan and P. Cummings, for défendants. 

Nelbon, J., {charging jury.) This is an action brought by the plain- 
tiff against the défendants to recover a penalty, under a statute of the 
United States, which provides that every person who in any manner 
marks upon or affixes upon any unpatented article the word "pat- 
ented," or any word importing that the same is patented, for the pur- 
pose, of deceiving the public, shall be liable for every such offense to 
a penalty of not less than $l<iO and costs. 

This suit was brought originally against the Suffolk Iron Company, 
and three other individuals joining them as défendants. As to Mr. 
Butterûeld, one of the original défendants, he is already disposed of 
by the verdict which you hâve rendered, under the instruction of the 
court, upon the plea in abatement, and the learned counsel for the 
plaintiff does not claim that upon the évidence in the case, and the 
facts proved, the plaintiff is entitled to recover against either of the 
other individaal défendants, Mr. Drew and Mr. Burgess ; and what- 
ever your verdict may be in respect to the Suffolk Iron Company, you 
will return a verdict for the other two défendants. The controversy 
as it now stands is solely between the plaintiff and the Suffolk Iron 
Company. 

The purpose of this statute isveryplain and évident. Its purpose 
is to prevent the public from being deceived bypersonsmarkingupqn 
an article, upon which no patent bas ever been granted by the United 
States, worda which purport that a patent bas been granted, — the 
words which another provision of the statute requires shall be placed 
upon ail patented articles; and, of course, it is of the utmost impor- 
tance that the public should not be imposed upon by any person who 
aees fit to stamp his goods as having been secured bya patent of the 
United States. This statute is intended to protect both the public 
and honest inventors against fraud, and the meaning is so perfectly 
«lear, the law is so eminently just, and the purpose which it is de- 
signed to accomplish so plain, that it is not necessary I should dwell 
longer upon that. 

The statute, I say, imposes a penalty for this unlawful act, and it 
therefore becomes in its nature a ctiminal proceeding. It is not a 
proceeding which may be prosecuted by indictment. The statute 
upon which the case dépends provides for its enforcement, and for a 
remedy against its violation ; and it authorizes any person to bring a 
suit in his own name to enforce this penalty against any person 
charged with having incurred it, with a provision that one-half of the 
penalty shall go to the person by whom the suit is brought, and by 
whom the prosecution is carried on, and the other half to the United 
States. The purpose of the law is to provide a remedy which may 
be availed of by any person; but taking it for granted that those 
parties who are especially interested in the particular article that 
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may be nnlawfully stamped will see that the proper action is brought 
to enforce the penalty, and leaving it to the public at large to enforce 
it in this way, of course expecting that in ail probability the suits will 
be brought by those who are interested pecuniarily in the article in 
respect to which the penalty bas been incurred; and in this case, as 
I suppose in ail cases of this nature, the party suing is a person in- 
terested in the article manufactured, and who desires for some reason, 
to enforce the penalty against a rival manufacturer who interfères 
with the business of the plaintiff. 

Now, another conséquence flowing from this being, as I bave said, 
in the nature of a criminal proceeding,, is this: that the offense must 
be proved by évidence that leaves upon the minds of the jury no rea- 
Bonable doubt that the penalty bas been incurred. In an ordinary 
criminal prosecution it is not suf&oient to go only so far as to estab- 
lish a prépondérance of the évidence in favor of the government. 
Every person charged with an offense is to be considered innocent 
unless bis guilt is proved so clearly that the jury can conscientiously 
say that no reasonable doubt remains upon their minds as to his guilt. 
The term "reasonable doubt," of course, does not signify a mère skep- 
tioal condition of the mind. It does not require that the proof should 
be so clear that no possibility of error can exist; for if that were the 
case, no criminal prosecution would ever prevail. It means simply 
that the évidence must be so conclusive and complète that ail reason- 
able doubt of the facts is removed from the mind. That is a rule 
which you will apply to this case, andyou will keep it in mind through 
the entire case. 

It appears that some time before this suit was commenced the Suf- 
folk Iron Company sold 50 saddle-trees, on each of which was stamped 
the words and figures, "Patented June 9, 1874." The parties agrée 
that this stamp is sufficient to satisfy that provision of the law which 
prohibits any person from putting the word "patented," or any word 
importing that the thing is patented, upon any article for the purpose 
of deceiving the public. Thus it bas been admitted in this case that 
thèse 50 articles sold by the défendants were ail stamped within the 
meaning of this statute. There is no controversy about that. 

I think it may also be stated hère that the plaintiff bas proved, by 
sufficient évidence to justify you in finding a verdict in his favor, that 
this article is wholly unpatented unless it is covered by a patent granted 
to one Theobald on the date borne on this label, the ninth of June, 
1874. This also is agreed to in substance by the parties. Therefore, 
one question to be determined is whether any one of thèse articles (for 
they are ail alike) was manufactured in accordance with the spécifi- 
cation and claim of this patent to George Theobald. I must confess 
that I hâve found some difficulty in construing this patent as a mat- 
ter of law ; but I hâve given it the best considération that I bave been 
able to, and I hâve come to the conclusion to instruct you in regard 
to this patent as matter of law, so that you will not bave to consider 
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the question v/hether or not, upon the évidence in this case, thèse ar- 
ticles are covered by the Theobald patent. I think, upon scrutiniz- 
ing this instrument carefully, that.neither the ridge, the chamber or 
orifice, the square opening at the end of the wing or side of the tree, 
or the space beneath, is covered by the patent. I think neither ot 
thèse is covered within the meaning of this patent. I think that it 
also fails in not having upon it the sockets, which are an essential 
part of the article described in the Theobald patent, and in not hav- 
ing any concave or convex surface, such as is described in the spéci- 
fication or claim of the letters patent. 

We are fortunate in having before us a saddle-tree which the par- 
ties agrée is made in accordance with the Theobald patent, and I 
hâve coma to the conclusion to take the yiew which was taken by the 
learned gentleman who appeared hère, Mr. Paber du Faur, as an ex- 
pert for the plaintiïï, and to hold that what the claim of the patent 
actually covers is the convex surface on the under side of the bearing 
portion of the tree, the depressed upper surface, which constitutes the 
corresponding part to the convex under surface, the air-chamber, 
formed by its corrugated upper surface, and the sockets by which the 
contrivance is attached to the saddle ; and therefore you will take it 
for granted, in determining this case, that thèse 50 articles were not 
manufactured in conformity with this patent. If I err in this re- 
spect, the défendant bas his remedy by taking the case to a higher 
court. That is the conclusion to which I bave corne upon a careful 
examination of this claim and spécification. But that, of course, is 
by no means the whole of this case. Although this may be an article 
which is not patented within the meaning of the statute, still the de- 
fendant is not necessarily guilty of this offense. The plaintiff must 
go further, and prove that thèse marks were affixed to thèse articles 
for the purpose of deceiving the public. 

Now, this suit is against a corporation which can hâve no purpose 
whatever, can bave no mind or volition. The évidence is that thèse 
marks were aiSxed af ter the corporation became the proprietor of the 
Theobald patent, and the owner of the stock purehased of Hayes. 
It appears that the labels were affixed by the superintendent per- 
sonally, or by persons under his direction, and that the other officers 
of the corporation had nothing whatever to do with it, gave no direc- 
tions in regard to it, and that the act of fixing or causing thèse marks 
to be fixed was that of the superintendent. I instruct you that the 
corporation is responsible for the conduct of its superintendent; that 
as he was the person who had charge of this work, and the person, 
who conducted the manufacturing part of the business of the corpo- 
ration, his acts bound the défendant; and that the corporation is 
bound by the purpose of the superintendent in the performance of 
the acts, and by his knowledge with référence to the performance of 
the acts. 

, Now cornes the question, what does the statute mean wben it uses 
the term "for the purpose of deceiving the public '<•" It means the 



560 FEDEEAL EEPOETEE. 

purpose of making the public believe, by affixing a stamp or mark 
upon the article, that it is covered by a patent. If that was the pur- 
pose of tho superintendent, with the knowledge or belief that in point 
of fact and law the article was not covered by a patent, then the cor- 
poration is liable to the penalty for the act of the superintendent. So 
it is important for you to find out from ail this évidence what was the 
state of mind of this superintendent. There is no claim that the other 
of&cers of the corporation had any knowledge of thèse acts ; and the 
suit bas been discontinued as against them. It ail rests upon the 
knowledge and purpose of Hayes, the superintendent. Now, if you 
think, upon ail this évidence, that Mr. Hayes knew or ought to hâve 
known that thèse articles were not fairly within the terms of the 
Theobald patent, then it is your duty to find a verdict for the plain- 
tiff; but if, on the other hand, you find from ail this testimony that 
he honestly believed, though his belief may hâve been mistaken, that 
thèse articles were covered by the Theobald patent, then, although 
he may not bave had a lawful right to bave so affixed thèse marks, 
yet it cannot be said that he did it with the fraudulent and unlawful 
purpose which the statute makes essential to the offense ; therefore you 
will, of course, weigh very carefully his testimony, and compare it 
with air the facts in the case. You bave heard his own statement as 
to the efforts which be made to ascertain his own rights wbile he him- 
self was the holder of the patent and the manufacturer of the trees, 
and affixed thèse stamps to the articles manufactured, and you bave 
heard his testimony as to his consultation with a patent soliciter. 
Of course, it is important that ail this should be carefully considered 
by you; and you are to say whether he honestly believed that the ar- 
ticles were fairly within the terms of the patent, and that he had a 
right to affix thèse stamps upon that ground. 

Now, I think I ought to go a step further and say to you that if be 
affixed the stamps without knowing whether the articles were pat- 
ented or not, and not having had in his mind clearly the question 
whether the article was within the patent or not, and without any 
référence to this patent or any other patent, then it was an act which, 
under the statute, fairly constitutes a case of criminal conduct on the 
part of the défendant. If he proceeded without any knowledge one 
way or the other to stamp the article, neither he nor the corporation 
can bave the right to say that they had no purpose ; that they never 
gave it a thought; that they did it under some mistaken idea of duty, 
— did it honestly, but without référence to any patent, and without 
any référence to the patent of Theobald. If they did so act, that 
was a case of fraud upon the public which cornes within the meaning 
of the statute. If you find that condition of mind on the part of 
Hayes in référence to affixing thèse stamps, then you must find a 
verdict for the plaintiff. 

The déclaration contains 50 distinct counts, one upon eaoh of the 
50 articles sold by the défendant corporation. The resuit would be, 
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if you found for tbe plaintiff upon either one of them, you must neces- 
sarily find for him upon ail, or a verdict of $5,000, one-half of which 
would go to the plaintiff and the other half to the United States. But 
the plaintiff asks for your verdict only upon three of the counts, and 
that you shall find the défendant guilty only as to three of the articles. 
If , therefore, you find for the plaintiff, you will return a verdict for 
$300, and not for the |5,000 which you would otherwise be obliged 
to return if you found on either one of the counts for the plaintiff, 

I think, gentlemen, I hâve covered ail the points which hâve been 
raised in the case. So far as my rulings are contrary to what bas 
been requested by either party, their right of exception, of course, 
exists. 

Mr. Clayton. As at présent advised, the rulings are entirely satis- 
factory to the counsel for the plaintiff; but I will inquire, by way of 
greater caution, if he will bave an opportunity, should it be needful, 
to except after he shall hâve seen the written charge. 

Nelson, J. No ; I think you must except now. I do not think you 
bave the right to except at any subséquent time. Hâve you anything 
to say, Mr. Cummings ? 

Mr. Cummings. I do not care to call the attention of the court to 
anything f urther ; but I should like to save the défendants' exception, 
supposing that there should ever be any occasion for it, as to the rul- 
ing of the court upon the construction of the Theobald patent, and like- 
wise upon the ruling as to the liability of the corporation with respect 
to Mr. Hayes' acts. 

Nelson, J. You are entitled to exceptions upon both those points. 

Therefore, gentlemen, I think everything bas been covered, and it 
only remains for you to take the case and pass upon the facts. I 
want to caution you in one particular. There bas been a great deal 
of testimony hère, called expert testimony, — opinions given by per- 
Bons skilled in this art, who hâve corne before you and given their 
opinions. Now, it is very diÉ&cult in such testimony to separate the 
mechanical opinion from the opinion on questions of law in a case of 
this kind. The law and fact are so mixed up in a case of this kind 
that it is very difficult to separate the opinion of the witnesses upon a 
mechanical question from their opinion upon a question of law. You 
nust remember that you must take ail the law from the court. You 
p.re yourselves to be the sole judges upon ail questions of fact; but 
you are not to take any opinion upon any question of law from the 
mouth of the expert witness. Gentlemen, you will now retire to your 
room in charge of an oâicer of the court and consider your verdict, 
and when you bave agreed upon it, you will notify the officer in at- 
tendance, and you will be brought into court, and your verdict will 
be received and recorded. 
v.25F,no.9— 36 
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Thb Alinb. 

Wbssels V. Thb Aline. 

(Ovreua Court, E. D. New Torle. August 81, 1885.) 

1. Cabbieb op Goods by Watek— Dischaegb op Cakso of Orangeb ra Feeez- 

iNG Weathek— Ship How Fab Liable for Damages. 

The steam-ship A. arrived in the port of New York, f rom Kingston, Jamaica, 
on the twenty-ninth of December, 1880, having on board a consignment of 
oranges for one W. The weather on the 39th, and for some days after, was 
extremely cold. On the morning of the 39th, W., hearing of the arrivai of 
the steamer with his consignment, procured a custom-house permit to land 
the fruit, and gave the steam-ship company a checli for the freight. In the 
aftemoon of the same day, however, concluding that it was too cold to dis- 
charge green fruit, he gave notice not to discharge his oranges, and he did 
not surrender the custom-house permit. Notwithstanding this, the oranges 
were discharçed, and were speedily frozen. On learning of this, W. stopped 
payment of his checlj for the freight and abandoned the fruit, giving notice 
to the steam-ship of his action, and he subsequently libeled the vessel for the 
fuU value of the oranges. 3eld, that the steam-ship was guilty of négligence 
in discharging the fruit at an improper time and against the objection and 
protest of the libelant. 

2. Same— Bill of Lading — Invoice Value. 

The bills of lading contained a clause limiting the liability of the steamer 
to the invoice value of the goods shipped. No évidence of what the invoice 
value was, was given in the district court. The district judge held that, under 
the circumstances, as the oranges had not only been frozen, but forfeited to 
the government by being landed without a permit, the libelant was entîtled 
to recover the sound value of the fruit in New York, less the freight, i. e., $5,- 
784.01. On appeal, new évidence being introduced as to the invoice value, 
held, that as, in accepting the bills of lading, the shipper accepted the terms 
of the contract they contained, the libelant could not, under the limiting clause 
ïn the bill of lading, recover more than the invoice value, for which, less the 
freight, i. e., for $733.27, decree was rendered. 

8. Same — "Epfbot op Climatb. " 

"Kffect of climate" in the sentence "efEect of climate or heat of holds, "in a 
bill of lading, means the eflect of climate in the passage of the vessel from a 
tropical climate northward, or vice versa, during the voyage, in its action on 
cargo in the vessel, and not such exposure as occurred in this case 

riNDING OF FAOTS BY OOITBT. 

(1) The libelant, Gerhard Wessels, was and is a merchant doing business in 
the city of New York. 

(2) The steam-ship Aline mentioned in the libel herein was and is owned 
by the Atlas Steam-ship Company. (Limited,) tlie claiinant, a corporation or- 
ganized and existing under the laws of the Kingdom of Great Britain and 
Ireland. Slie was, long prior to the flling of the libel herein, and continued 
ta be down to that time, one of a regular line of steamers, some of which 
belonged to and others were chartered by the claimant, and ail of which were 
managed by it, and which formed a regular line of common carriers for the 
carriage of passengers, mails, and cargo, between the port of New York and 
divers ports in the West India islands, one of which was the port of King- 
ston, in tiie Island of Jamaica. 

(3) The steamers of said line had regular days of sailing from the port of 
New York and the port of Kingston, aforesaid, which were advertised for 
about a month in advanee, and which, with some few exceptions, were regu- 
larly kept, and were relied upon by persons dealing with said line, for the 
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transportation of passengers and freight, and also by the government of the 
United States and of the island of Jamaica, for the transportion of tlie mails. 

(4) The said steam-ship Aline and the other steam-ships of said line were 
gênerai ships, and carried cargoes of varions descriptions and for divers per- 
sons, as common carriers thereof. 

(5) The libelant had, for many years prior to the month of December, 
1880, been engaged in commerce between the island of Jamaica and the port 
of New York, and, in the course of such commerce, had had fréquent deal- 
ings with the claimant, and had frequently intrusted thè elaimant with 
oranges to be transported from the island of Jamaica to the port of New 
York, and he was, during the month of December, 1880, and long prior 
thereto, well acquainted with tlie facts specifled in the second, third, and 
fourth findings, and with the custom of the said line, and of the port of New 
York, specifled in the eighth flnding. 

(6) In the month of December, 1880, the sàid steam-ship, which was a 
vessel of 2,200 tons gross tonnage, was loading in the port of Kingston, in 
the island of Jamaica, and bound thence to the port of New York. The firm 
of John C. Fagan & Co., on the twenty-second day of December, 1880, at 
Kingston, delivered to the said steam-ship Aline 1,230 barrels of oranges in 
apparent good order, to be delivered in like good order and condition to the 
libelant, subject to the terras and conditions stated in the bills of lading 
therefor, which were thereupon delivered by the claimant to the said ship- 
pers, and which are marked, respectively, "libelant's Exhibit 2," and "libel- 
ant's Exhibit 3." On the same day Richard White at the same place deliv- 
ered to the said steam-ship 137 barrels of oranges, in apparent good order, to 
be delivered in like good order and condition to the libelant, subject to the 
terms and conditions stated in the bill of lading therefor, which was there- 
upon delivered by the claimant to the said shipper, and which is marked 
"libelant's Exhibit 4." On the same day W. Climie, at the same phice, de- 
livered to the said steam-ship 27 barrels of oranges, in apparent good order, 
to be delivered in like good order and condition to the libelant, subject to the 
terms and conditions stated in the bill of lading therefor, which was there- 
upon delivered by the claimant to the said shipper, and is marked "libelant's 
Exhibit 5." The 4 bills of lading and the stipulation in the apostles, dated 
January 30, 1883, were put in évidence by the libelants. 

(7) The said steam-ship, having taken on board said merchandise, proceeded 
therewith to the port of New York, and arrived at her dock in New York, 
pier 51, North river, at about 1 o'clock in the afternoon of Wednesday, the 
twenty-ninth of December, 1880. 8he gave no notice of the time and place 
of discharge of said merchandise to the libelant. 

(8) The custom of said line of steam-ships and of the port of New York, at 
the time of the arrivai of said steam-ship, was, and for years prior thereto had 
been, tliat marchants and others doing business in said city learned by tele- 
graph that the steamers by which they ordinarily reeeived, or by which they 
expected, cargo, had arrived ofif Sandy Hook, and thereupon said consignées 
inquired at the office of the line to which said steamer belonged for the man- 
ifests of the goods on board of said steamers respectively, and ascertained in 
this way what cargo they had on board consigned to them. Thereupon it 
was customary for the consignées of oranges from the West India islands to 
send to the wharf at which said steamer usually landed, and receive their 
fruit as fast as it was discharged from the steamer. 

(9) The libelant ascertained early in the morning of the twenty-ninth of 
December, 1880, that said steamer had arrived at quarantine, and waa on her 
way to her usual pier in said city of New York. Thereupon the libelant 
inspected the manifestof said steam-ship Aline, and requested the claimant 
to make out a bill for the freight of the oranges on board of said steam-ship 
which were consigned to the libelant; ,and it, and the delivery order for the 
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cargo described în it, were delivered to the libelant, who accepted tbe same, 
and gave to the claimant a check for the amount of said freight. The libel- 
ant also, on the morning of said day, applied to the collector of the port of 
New York, and received a permit from him for the landing and delivery of 
said oranges mentioned and described in said bills of lading, and the claim- 
ant also, on said day, applied for and obtained from said collector the license, 
claimant's Exhibit B; and Henry C.Wessels, a son of the libelant, and în his 
employ, took the said delivery order and permit, and went to the dock where 
the said steam-ship was lying. 

(10) The weather was very cold at the time, and growing colder. It was 
snowing, and the wind was blowing strong from the north across the pier. 
The range of the Fahrenheit thermometer from and including December 29, 
1880, to and including January 3, 1881, was as follows: December 29, max- 
imum 15 deg., minimum 9 deg.; December 30, maximum 4 deg., minimum 5 
deg. below zéro; December 31, maximum 13 deg,, minimum 6 deg. below 
zéro; January 1, maximum 21 deg., minimum 4 deg.; January 2, maximum 
26 deg., minimum 13 deg.; January 3, maximum 35 deg., minimum 15 deg. 

(11) The steam-ship Aline lay in the upper or north side of pier 51, North 
river. This pier is at the foot of Christopher street, on the upper or north 
side of Christopher-street ferry-slip. The pier is upwards of 400 feet long, 
built upon wooden spiles, and covered. The lower or sou th side of the pier 
formed the upper or north side of Christopher-street ferry-rack, and was 
boarded up. The north side of the pier, where the Aline lay, had some 12 
openings; each opening being about 18 feet wide and 20 feet high, with two 
doors for each opening. The river end of the pier had a larger opening and 
door, and the street end of the pier had a large opening, with nothing but an 
open gâte made of iron bars to protect it, and having an open place above it 
of about 18 to 20 feet, not closed at ail, but always open and expoaed to the 
weather. 

(12) Jamaica orangés will chill at a température of 32 deg. Fahrenheit, and 
will freeze at 25 deg. Fahrenheit. 

(13) There were on board of the said steam-ship at that time 3,872 barrels 
of oranges, consigned to 16 différent consignées, which were stored on the 
upper or fruit deck of the said steamer. The remainder of her cargo was 
stored on the orlop and lower decks. 

(14) The other consignées of said fruit, on the twenty-ninth of December, 
1880, immediately upon learning of the approach of said steamer, ascertained 
from the claimant the amount and description of the fruit consigned to them, 
respectively, and requested that the same should be delivered to them. The 
said steamer, immediately upon arriving at the pier, opened her hatches and 
proceeded to discharge the barrels of oranges which were on her fruit deck, 
and 800 barrels thereof were placed upon the said pier before sunset on the 
twenty-ninth of December, 1880. 

(15) It was impossible to discharge the oranges of the other consignées 
without discharging the oranges of the libelant, and the latter were unladen 
and put on the pier, part of them on the twenty-ninth, and part of them on 
the thirtieth, of December, 1880, and ail against the objection and protest of 
the libelant. The oranges were frozen almost as soon as they were landed. 

(16) The température and the weather were almost exactly the same when 
the libelant demanded and procured said permit and delivery order, and deliv- 
ered to the claimant the check for the freight, as they were during the after- 
noon of that day. 

(17) There has always been a custom and usage in the port of New York 
not to discharge oranges and green fruit from steam-ships or vessels when 
the weather is cold enough to injure them. Under such circumstances the 
fruit is kept on board of the vessel, and the cold outside does not injure it. 

(18) On the arrivai of Henry E. Wessels at the dock of the steam-ship, on 
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'.he afternoon of December 29, 1880, about half past 2 or 3 o'clock, he notifled 
the superintendent of the dock, on behalf of the libelant, not to discharge his 
oranges f rom the steam-ship, for the reason that it was not fit weather to land 
green fruit, and declined to give him the delivery order. He also went to 
the custom-house offlcer in charge of the steam-ship, and told him, on behalf 
of the libelant, that he did not want the oranges discharged. He did not giye 
him the custom-house permit. 

(19) Between the time when the libelant obtained the said delivery order 
and permit and delivered said check to the claimant, and the time when he 
notifled the claimant not to discharge his oranges, the hatches of said steam- 
ship had been opened, and some of the oranges in her had been discharged and 
landed upon said pier, and the whole had been exposed to the existing condi- 
tions of the weather. 

(20) When Henry E. Wessels was at the pier of the steam-ship, three open- 
ings with Six doors, on the north side of the pier, were open, and the doorway 
at the river end of the pier was partly open, and the opening at the street end 
of the pier was open, and the cold north wind and snow were blowing through 
the openings. 

(21) After the libelant's oranges were discharged, he stopped payment of 
his check for the freight and abandoned the fruit, and gave notice of his ac- 
tion to the claimant, and returned to it the delivery order and the freight- 
biU. The oranges were afterwards sold at auction by the government for a 
very small sum, not enough to pay the freight and duty. 

(22) The claimant, after receiving said notice not to land said oranges, con- 
tinued the said discharge, and delivered the said oranges so laden on board 
to ail of the consignées who would receive the same; and ail of them except 
the libelant received the same, and removed them from said pier, and trans- 
ported them to their respective warehouses. 

(23) It would hâve been an injury to the claimant, and to divers persons 
dealing with it, if the discharge of the goods other than oranges on board of 
ûaid steam-ship had been delayed until the température at the pier where she 
iay should reach the point at which oranges could be discharged and stored 
upon the pier without injury. 

(24) The said steam-ship had advertised for about a month that she would 
sail from the port of New York on her return voyage to the ports of Aux 
Cayes, Jacmel, and Port au Prince, and that she would carry cargo, passen- 
gers, and mails, on the sixth of January, 1881, and divers persons in the city 
of New York had engaged freight for her voyage to said ports for said day, 
und she was under contract with the government of the island of Jamaica to 
carry the mails on her regular sailing days, and was also under contract to 
return with the mails, and to sail with them from the port of Kingston, in 
the island of Jamaica, on the twenty-seventh of January, 1881. 

(25) The said steam-ship was bound on her outward trip from New York 
to said ports of Aux Cayes, Jacmel, and Port au Prince, and the postmaster 
flf the United States for the city of New York had caused notice to be given 
that said steam-ship would départ with the mails for those ports on the sixth 
of January, 1881. 

(26) The claimant used reasonable diligence to discharge the said steam- 
ship and load her with her outward cargo, so as to enable her to sail on the 
sixth of January, 1881, but there was so much icein the river where she Iay, 
and the weather was so severe, that it was unable to discharge her and com- 
plète the lading of cargo engaged, before the seventh of January, 1881, on 
which day she sailed from the port of New York upon her return voyage, and 
on said voyage she earried the mails intrusted to her by the United States 
government for the said last-mentioned three ports. 

(27) There would hâve been risk to said steam-ship in discharging her 
cargo from her lower hold and her orlop deck, and leaving 3,872 bairels of or- 
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anges on her upper or fruit deck; the risk being that she miglit hâve capsized 
had such discharge taken place without discharging the fruit aforesaid. There 
had been instances prior to that time, in the port of New York, in which bal- 
last-logs were used to steady steamers which for some reason were top-heavy, 
and prevent them from capsizing, but there was so ^nuch iee in the river tliat 
it might hâve happened that such ballast-logs could not hâve been towed 
along-side and secured to said steam-ship so as to guard against such risk. 

(28) In the ordinary course of business it would not hâve been practicable 
for the claimant to hâve kept the said oranges on board until the weather 
should bave moderated so that it would bave been safe to discharge tlieni 
without any appréhension of injury, and to then unload them and prépare the 
said steam-ship, and load her for her return voyage, so that she should be ready 
to sail on the seventh of January, 1881 ; but this might hâve been done by 
proper extra effort. 

(29) It was stipulated and agreed in and by each of the bills of lading 
aforesaid, among other things, that the claimant should not be liable in any 
case for an amount exceeding the invoice cost of the oranges mentioned in 
said bill of lading. The invoice cost of the oranges so shipped by the said 
John C. Fegan & Co. were £328 9s. Id.; the invoice cost of the oranges so 
shipped by the said Richard White was £40 12s. 2d.; the invoice cost of the 
oranges so shipped by the said W. Climie was £7 10s. lld.; making in ail 
£376 12s. 2d., sterling money of the United Kingdom of Great Britain and 
Ireland, équivalent in value, at $4.8665 to the pound sterling, to $1,832.76. 

(30) As said oranges were discharged, the barrels containing the oranges 
of each owner were piledup by themselves, and, when the piles were as high 
as it was customary to pile them, they were covered by the claimant with 
tarpaulins in a proper manner. 

(31) The freight for said oranges pf thelibelant from Kingston to New York 
on said steam-ship was $1,099.49. 

(32) The Sound market value of the libelant's oranges in the port of New 
York, on Deoember 29, 1880, less the charges for the transportation of them 
by the steam-ship, was $5,784.01. 

On the foregoing facts, 1 find the foUowing conclusions of law : 

(1) The steam-ship was guilty of négligence in discharging the libelant's 
oranges at an improper time, and also against the objection and protest of the 
libelant, in conséquence of which they were frozen and injured almost as soon 
as they were landed. 

(2) The libelant had the right to décline to pay the freight and to abandon 
the fruit, and hold the steam-ship liable for the proper damages. 

(3) The libelant is entitled to recover from the steam-ship the invoice value 
of said oranges, namely, $1,832.76, less $1,099.49 freight due thereon, being 
$733.27, with interest thereon from Decémber 29, 1880. 

(4) The libelant is also entitled to recover from said steam-ship his costs in 
the district court, taxed at $215.65, and the claimant is entitled to recover 
from the libelant its costs in this court, to be taxed. 

Samtjel Blatchfokd, Circuit Justice. 

Jas, K. Hill, Wing d Shoudy and R. D. Benedict, for libelant. 

Wheeler é Souther, for claimant. 

Blatchfokd, Justice. Each of the four bills of lading contains a 
provision that the claimant is not liable for injm'y to the goods occa- 
sioned by "the act of God, * » » effect of climate, or heat of 
holds." Also the foUowing clause: "The company will not beoome 
liable for any value exceeding one hundred dollars ($100) upon each 
of the above-named packages, unless the value is declared at the time 
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of shipment, and so expressed in this bill of lading, and extra freight 
thereon paid, nor in any case for an amount exceeding the invoice 
costthereof." Also, in the case of White, the foUowing clause : "The 
goods to be taken from the ship's tackles, where the ship's responsi- 
bility shall cease, and to be taken along-side by the consignée, im- 
mediately the vessel is ready to discharge, or otherwise they wiil be 
landed by the master, and deposited at the expense of the consignée, 
and at his risk of fire, loss, or injury, in warehouse on the company's 
wharf, or sent to the public stores, as the authorities at the port of 
diseharge shall direct, and, when deposited in the warehouse, to be 
subject to storage and other charges as eustomary ;" and in the other 
three bills of lading, the last-named clause, changing the words "in 
warehouse" to the words "in the warehouse provided for that pur- 
pose," and omitting the words "and other charges as eustomary." 

The district court decreed for the libelant. It held that December 
29th was so cold a day as to render it impossible to land oranges 
without freezing them. The district judge said in his décision: 

"The weather continned cold, indeed, below zéro, until the following Mon- 
day. The steamer commeneed to land oranges on the day of her arrivai, and 
on that day and the following Thursday and Friday landed the whole con- 
signment. The necessary conséquence was that the libelant's oranges were 
frozen, and their value for the most part destroyed. Objection was made by 
the libelant to the landing of the oranges, because of the unsuitable weather." 

He also held that the oranges were not injured by the "act of God," 
or the "effectof climate;" that the vessel was not "ready to discharge, " 
when she could not make a proper discharge; that there was no ne- 
eessity for landing the libelant's oranges when they were landed; 
that no duty required the destruction of the libelant's oranges for the 
purpose of landing the cargo of other persons; and that there was 
time before the vessel sailed for her to bave landed the oranges in 
suitable weather, and to hâve taken in her outward cargo. There 
was a decree that the libelant recover his damages, with a référence 
to ascertain them. On this référence there was no proof as to the 
invoice value, but évidence only as to the sound market value of the 
oranges in New York at the time. The commissioner reported the 
damages to be the value of 1,230 barrels of oranges at $5 per barrel, 
and 163 barrels at $4.50 per barrel, less the charges for transporta- 
tion by the claimant, being $6,883.50, less $1,009.49, amounting to 
$5,784.01, with interest from December 29, 1880, The claimant ex- 
cepted to the report (1) because the damages had been fixed at the 
market value in New York, instead of an amount not exceeding the in- 
voice cost; (2) because they had not been found at an amount not ex- 
ceeding the invoice cost; (3) because there had not been crodited 
against the damages such proportion thereof as the libelant might 
hâve prevented by efforts to préserve the oranges instead of abandon- 
ing them. The district judge made the following décision on the ex- 
ceptions : ' 
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"The ship having landed the fruit without a permit, and aiso at atime 
when it was frozen as soon as landed, and this against the express objection 
of the consignée, the consignée had the right to décline to pay the freight and 
abandon the fruit, and hold the ship liable for its sound value, the same not 
only having been frozen, but also become forfeited to the government by rea- 
son of having been landed without a permit. The eommissioner has reported 
the damages to be the sound value of the fruit, and in my opinion the report 
is correct. The exceptions are therefore overruled." 

A decree was ordered for the libelant for $7,018.31 damages, and 
interest, and $ai5.65 costs. The claimant appealed. In thia court 
an amended answer has been put in, and further proofs hâve been 
taken on both sides. 

The claimant contends that the injury to the oranges was inévi- 
table from the moment the hatches were uncovered and the ship broke 
bulk; that the claimant was justified in discharging the hbelant's 
oranges, beoause he had obtained the delivery order and the permit, 
and given a check for the freight; and that this virtual order to dis- 
charge was not revoked tili after the discharge had been eommenced, 
and the cold air had got into the hold of the ship. The answer to 
this view is, that the préparations which the libelant made were only 
préparations to be ready to take his oranges when they could be safely 
discharged. They did not amount to a request to discharge the 
oranges in such weather. If a gênerai ship carries, in winter, oranges, 
which cannot be safely discharged in freezing weather, and agrées to 
deliver them in good order, she takes the risk of such discharge, un- 
less she protects herself against it by some provision in the bill of 
lading. Hère there was no such provision, The freezing was not 
the "act of God" nor the "effect of climate," within the meaning of 
the bills of lading. The négligence of man exposed the oranges to 
be frozen. "Efifect of climate," in the sentence "effect of climate, 
or beat of holds," means the effect of climate in the passage of the 
vessel from a tropical climate northward, or vice versa, during the 
voyage, in its action on cargo in the vessel, and not such exposure in 
landing as occurred in this case. 

As to the amount of damages, the libel sets forth the shipments, 
and avers that thereupon "the agent of the vessel executed the bills of 
lading, to which the libelant begs leave to refer as part of this, his 
libel herein." The stipulation under which the bills of lading were 
put in évidence by the libelant, and which was itself put in évidence 
by the libelant, states that the four bills of lading were "duly issued 
and delivered" by the claimant, upon the shipments being made upon 
the vessel at Kingston, "as alleged in the article of the libel herein." 
In aeceptmg each bill of lading the shipper accepted the terms of the 
contract it contained, and the libelant cannot now be heard to say 
that the shipper did not know its contents, or received it after the ship- 
ment, or that he, the libelant, did not know its contents, or that the 
clause as to invoice value has been waived in other cases. The pro- 
vision that the claimant shall not be liable in any case for an amount 
exceeding the invoice cost of the oranges is distinct. 
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The libelant, under the circumstances, had no duty to take care of 
the oranges. As to faim they stood as if they were still in the vassal, 
not discharged. Thay were whoUy in the custody and at the risk of 
the vessel. 

The libelant is entitled to recover the invoice cost, with interest, 
according to the findings, and his costs in the district court. The 
claimant is allowed its costs in this court. 

See The Bgypt, ante, 320. 



The Sabah E. Kennedy. 

McCarthy and others v. The Sarah E. Kennedy. 
{District Court, D. Mu) Jersey, November 7, 1885.) 

ADMIRAIiTT JtjbISDICTÏON OF THE DISTRICT COTJBT FOR NeTT JkBBBT— VesBEIi AT 
ANCHOH on HtTDSON RiVBR. 

A vessel lying at anchor and afloat between Jersey City and Manhattan Isl- 
and, on theHudson river, on the westerly side of the middle of said river, is 
within the territorial limits of the state oi New Jersey, and hence within the 
admiralty jurisdiction of the United States district court for New Jersey. 

On Libel. Motion to dismiss, etc. 

Bedle, Muirheid é McGee, for libelants. 

Owen & Gray, for respondent. 

Nixon, J. This case cornes before the court on a question of ju- 
risdiction. A number of libels for seamen's wages having been filed 
against the brig Sarah E. Kennedy, a monition was issued and placed 
in the hands of the marahal, who boarded the vessel while she was ly- 
ing at anchor and afloat on the Hudson river, between Jersey City and 
Manhattan island, several hundred feet east of the Morris-street pier 
of .Jersey City, and on the westerly side of the middle of said river. 

The respondents claim that the place of said seizure was outside 
of the admirality jurisdiction of this court, and that the libels should 
be dismissed for want of jurisdiction. 

Since the adoption of the fédéral constitution it seems to hâve been 
the policy of congress to make the jurisdiction of the district courts 
of the United States co-extensive with the limits and boundaries 
of the states. Thus, the second section of the judiciary act of 1789 
constituted the state of New Jersey one fédéral district, and the state 
of New York another. And although the latter state, in conséquence 
of its extent and large growth in population, has since been subdi- 
vided into three districts, — the northern, southern, and eastern, — the 
jurisdiction of each is expressly limited to designated counties of that 
state, and the waters thereof. See sections 531, 541, 542, Eev. St. 
U. S. No authority ia found in any act of congress for the courts 
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of the district in one state to exercise juriadiction over tbe territory 
of another. 

Before the révolution, and running far back into the colonial times, 
there had been a dispute between New York and New Jersey as to 
the true boundary line of the respective states. The territory of both 
states was originally embraced within the patent or grant of March 
12, lti64, from Charles II. to his brother, the Duke of York. On the 
twenty-fourth of June, following, the latter conveyed to Lord Berkley 
and Sir George Carteret the land which now conatitutes the state of 
New Jersey, being described in said conveyance as "ail that tract of 
land adjacent to New England, and lying and being to the westward 
of Long island and Manhattan island, and bounded on the east, part 
by the main sea, and part by Hudson's river; and hath upon the 
west, Delaware bay or river, and extendeth southward to the main 
océan as far as Cape May, at the mouth of Delaware bay; and to the 
northward as far as tbe northermost branch of the said bay or river 
of Delaware, which is in 41 deg. 40 min. of latitude, and crosseth 
over thence in a straight line to Hudson's river, in 41 deg. of lati- 
tude." From that time onward, the people of the state of New Jersey 
hâve claimed that it was entitled to the exclusive jurisdiction and 
property of and over the waters of Hudson river and the bay of New 
York, to the middle of the river and to the channel of the bay, from 41 
deg. north latitude to the said bay. The people of New York, on 
the other hand, asserted the right of the state to jurisdiction and 
property over the said river and bay, to the low-water mark on the 
western shore. 

It is not necessary hère to express an opinion which was the better 
claim, inasmuch as commissioners appointed by the respective states 
to détermine and settle the proper boundary line came to an agree- 
ment or compact on the sixteenth of September, 1833, which was 
confirmed by the législature of the two states, and was assented to 
by the congress of the United States by an act approved June 28, 
1834. 4 U. S. St. 708. That agreement, in its first article, fixed 
the boundary line between the two states "from a point in the middle 
of Hudson river, opposite the point on the western shore, in the 41 
deg. of north latitude, to the main sea, at the middle of tbe river, of 
the bay of New York, of the waters between Staten island and New 
Jersey, and of Earitan bay to the main sea." 

The territory of the state of New Jersey bas always constituted this 
judicial district. 'JVhere a dispute exists between neighboring states 
respecting the true boundary line, it would seem a reasonable conclu- 
sion that when such line is fixed by commissioners of the states, with 
the assent of congress, the jurisdiction of the national courts should 
foUow and extend to the limits of the boundary thus agreed to and 
established. Whatever may be the arrangements between the states 
as to police régulations and quarantine laws, they cannot be construed 
into a surrender of the admiralty jurisdiction of the courts of the 
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United States throughout the state. It was probably, in part at least, 
to prevent any such construction of the compact, that the congress, 
in its act assenting to the aame, a,dded another section to said act of 
ratification, providing that nothing therein eontained ahould be con- 
strued to impair, or in any manner affect, any right of jurisdiction of 
the United States in and over the islands or waters which formed 
the subject of the agreement. 

The principles which are to govern in the décision of this case are 
very clearly indicated by the suprême court in In re Devoe Mamifg 
Go., 108 U. S. 401 ; S. C. 2 Sup. Ct. Eep. 894. It arose upon an 
application for a writ of prohibition to this court restraining it from 
exercising jurisdiction under the foUowing cireumstances : In the 
month of April, 1882, a libel in persoiiam was filed in this court 
against the Devoe Manufacturing Company, a New York corporation, 
to recover damages arising from a collision. The corporation not 
being found within the district, a monition was issued out of the court 
in October tollowing, commanding the marshal to cite the respondent 
if it could be found, and if not, then to attach its goods and chattels 
in the district. The officer seized a tug-boat belonging to the corpo- 
ration, and made return that he had attached the vessel as the prop- 
erty of the respondent. It appeared in the case that the tug when 
seized was afioat in the Kill von Kull, between Staten island and 
New Jersey, fastened at the end of a dock at Bayonne, about 300 feet 
below low-water mark, and about half a mile from the entrance of the 
Kill into the bay of New York. A motion was made hère to set aside 
the service of the process; the respondent claiming that the boat, 
when seized, was not within the district of New Jersey, but was within 
the exclusive jurisdiction of the Eastern district of New York. This 
court denied the motion, holding that the tug, when taken by the 
marshal, — being fastened to a dock on the New Jersey shore, — was 
within the New Jersey district, although far below the low-water line 
of the river. See Hall v. Devoe Manuf'g Go., 14 Fed. Eep. 183. The 
application was then made to the suprême court to issue a writ of 
prohibition to this court restraining it from exercising the jurisdic* 
tion thus claimed. The court was unanimous in refusing the writ. 
Mr. Justice Blatchfokd filed an able opinion carefully reviewing the 
former grounds of controversy between the states of New Jersey and 
New York, and, among other things, stated that "we are ail of the 
opinion that when the act of congress of 1789 declared that the New 
Jersey district should consist of the state of New Jersey, it intended 
that any territory, land or water, which should at any time, with the 
express assent of congress, form part of that state, should form part 
of the district of New Jersey. " 

It was thus announced for the first time, by the highest judicial 
authority, that the limits of the jurisdiction of the federar courts in 
the several states varied from time to time as the boundaries were 
changed with the assent of the congress of the United States. 
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It appearing that the brig was seized on waters west of the mîddle 
oî the Hudson river, she was lying within the territorial limita of the 
state of New Jersey, and hence .within the admiralty jurisdiction of 
this court. The motion to dismiss must therefore be refused. 



The Eeasttjs Cobning.* 
Pennsylvania E. Co. v. The Ebastus Cobning, etc. 

(District Court. 8. D. New York. October 28, 1885.) 

1. Collision— ScHooîTBii at Anchob — Anchoe LiaHT— Rule 10, § 4383. 

On the évidence, Jisld, that the schooner F., which, while lying at anchor în 
the harbor of New Haven, was run (iown at night by the steamer C, was solely 
in f ault for the collision in having no anchor light properly burning. 
3. Anchob Watch — UsAGB— Maritime Dutt. 

If vesaels anchor in places where other vessels are not reasonably to be ex- 
pected to pass, it is not the usage, and, as it seems, is not a maritime duty, to 
maintain an anchor watch. 
3. Same — Pboximity to Passing Vessels— Flash-Light—Rbv. St. § 4834. 

But near a narrow channel-way, where steamers are accustomed to pass, 
whenever the weather is thiclî and lights lilcely to be obscured, it seems that 
the neglect to maintain an anchor watch and to exhibit a torch-light to ap- 
proachin^ steamers should be deemed a neglect of ordinary prudence as well 
as of the intention of section 4234 of the Revised Statutes. 

In Admiralty. 

Wileox, Adams é Macklin, for libelants. 

Goodrich, Deady à Platt, for claimants. 

Beown, J. The libelants' schooner Poam, while at anchor in the 
harbor of New Haven, at about half past 10 p. m., on June 25, 1884, 
was run into by the steam-pi-opeller Brastus Corning, in coming ont 
of the harbor, bound for New York. The place of the collision, as I 
find from the weight of évidence, was a little less than one-half of a 
nautical mile below the Long Dock light, and from one-half to two- 
thirds of the distance between that light and the Black buoy, and 
probably from 100 to 200 feet west of a line joining those points, in 
about nine feet of water at low tide. The buoy is near the western 
edge of the dug-out channel. The night was dark, and somewhat 
thick with rain or mist, but without fog. 

Varions points are raised in the défense ; but the only one I find it 
neoessary to consider is the allégation that the schooner displayed no 
light. The channel from the Sound up to New Haven light consista 
of a dug-out portion about 600 feet wide, and, upon the weaterly side, 
a f urther margin of nataral channel, having from aeven to twelve feet 
of water, very irregular and variable both in breadth and depth. The 

1 Eeported by E. D. & Edward G. Benedict, Esqs., of the New York bar. 
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schooner drew Bome seven or eight feet of water. The tide rises and 
falls an average of six feet; and the mud at the bottom is so soft 
that steamers can run through it to the depth of a foot. Where the 
Foam lay, the margin of available water to the west of the channel 
«ould appear from the chart to be some 500 or 600 feet at low tide. 
A quarter of a mile below, it is much less. Steamers dra\ying from 
nine to ten feet of water ply regularly between New Haven and New 
York, going in and ont daily, by night and day. The usual anchor- 
age ground for sailing vessels is either up near the Long dock, or 
further down, near where the Foam lay, between the dug-out cjiannel 
and the margin of the natural channel. 

The Foam was within the usual and proper anchorage ground; but 
the passage-way for steamers accustomed to go in and out was so nar- 
row that the neeessity and the duty of maintaining a good anchor light 
are manifest, The case is within the spirit, and apparentiy within 
the letter, of rule 10, § 4233 of the Eevised Statutes, which requires 
■vessels at anchor in roadsteads or fair-ways to exhibit a white light. 
The weight of évidence is clearly to the effect that at the time of the 
collision no light was visible. The officers and lookout of the steamer 
we.re watching carefully for lights as they proceeded downwards. 
They passed among and between several vessels nearer to the Long 
dock; but as they approached the Foam they saw no light, and noth- 
ing of her until within 100 or 200 feet, when the collision was inévi- 
table. After the collision, the Corning, in backing out of the way, 
backed out of sight of the Foam to the Northwest, and was obliged to 
feel her way towards her again, no light being visible, though carefully 
looked for. That no light could be seen under such circumstances is 
satisfactory proof to me that there was no light at the time of the col- 
lision. The Royal Arch, 22 Fed. Eep. 457; The State of Alabama, 17 
Fed. Eep. 847, 862. It is not necessary to inquire by what mistake 
of tue captain of the schooner, or by what accident, the light failed at 
the time of thé collision ; or under what mistake the witnesses of the 
libelants testified, who stated that they saw the light burning in its 
place the next morning. On the latter point, much the larger num- 
ber of witnesses testified that after the collision no light was burning. 

The claimants further contend that the schooner was in fault for 
not maintaining an anchor watch, and also for not showing a flash- 
light as the steamer approached. In the case of The Lizzie Hender- 
son, 20 Fed. Eep. 524, it was held by Judge Locke that a schooner 
lying at anchor in the ohannel-way in the harbor of Cedar Keys was 
bound to show a torch-light. If it is the duty of schooners at anchor 
to show a torch-light, the duty of maintaining an anchor watch nec- 
essarily foUows. Both duties may, perhaps, be dépendent upon the 
same circumstances, namely : whether the vessels are at anchor in 
places where other vessels are reasonably to be expected to pass. 
When not in such a situation it certainly is not the usage, and it is 
not, I think, a maritime duty, to maintain an anchor watch; and I 
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ehould hâve some hésitation in holding that it was the intention of 
congress, in requiring torch-lights to be exhibited under section 4234, 
to change the maritime usage in respect to an anchor watch, or that 
such a watch should be maintained for the mère purpose of exhibit- 
ing a torch in a situation where no steamer was reasonably to be 
looked for. The context in section 4234 refers to vessels that are 
navigated; and the cases cited are those of anchorage in> places or 
very near channel-ways where steamers were to be expected. See 
The Clara, 13 Blatchf. 509; S. G. 102 U. S. 200; The Sapphire, 
11 Wall. 170; 2'he Lydia, 4 Ben. 523; The Isaac Bell, 9 Ped. Eep. 
842, and cases there cited. In a narrow channel-way, like that of 
New Haven, and at such a distance from the usual place where steam- 
ers start, whenever the weather is thick and lights likely to be ob- 
scured, I am inclined to think that the neglect of an anchor watch, 
and of the exhibition of a torch-light to approaching steamers, should 
be deemed a neglect of ordinary prudence, as well as of the intention 
of the law. But it is net necessary to décide this point, as I hâve no 
doubt that the usual light failed which the schooner was undoubtedly 
bound to maintain. 

I hâve carefully considered the course of the Corning, and cannot 
pronounce her in fault. She was moving under a single bell slowly, 
and her officers and men were watching carefully. Although she was 
a short distance to the westward of the dug-out channel, it was not 
more than was compatible with careful navigation upon a thick night, 
and in the absence of exact ranges. She was necessarily somewhat 
deflected from her usual course by the necessity of avoiding other 
vessels nearer to the dock. Had the Poam's light been visible, as re- 
quired by law, I cannot doubt that it would hâve been seen, and that 
the Corning would hâve had no difficulty in avoiding her, and that 
the collision must be ascribed solely to the want of a proper anchor 
light burning. 

The libel will therefore be dismissed, but, under the circumstances, 
without Gosts. 
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The Crystal Steeam.* 

Mallobî ». The Cbystal Stebam. 

[District Court, 8. B. New Ymk. November 18, 1885.) 

1. Mabitimi! Lien — Preight Agent — Services. 

The services of an agent employed by a charterer to solicit freight are not 
directly connected witû the navigation of the ship, nor do they, like a steve- 
dore's services, aid her in discharging any maritime obligation, and hence are 
not distinctly maritime, but of tbat preliminary character which dces not raise 
a lien on tlie vessel. 

«. Same— Statemekt of Case. 

The owners' of the steamer C. cbartered her to H., who was to pay ail ex- 
pansés of navigation. H. employed libelant to solicit freight. Thé boat being 
subsequently returned to her owners, and libelant remaining unpaid, this suit 
was brought by him against the steamer for the value of his services. RM, 
that the services were not maritime in character, and created no lien on the 
vessel. 

In Admiralty. 

Hyland é Zabriskie, for libelant. 

Alexander é Ash, for claimant. 

Beown, J. The libelant sues for $42.50 wages for services ren- 
dered to the steamer Crystal Stream f rom May 2 to May 19, 1885. The 
steamer had been chartered a few days before by Capt. Hinman to 
run as a passenger and freight boat between New York and Derby, 
Conneeticut, the captain to pay ail the expenses of navigation. The 
libelant was employed by Capt. Hinman to solicit freight for the boat, 
on an agreement to pay him at the rate of $15 per week and board. 
The libelant's duties were chiefly to canvass among the merchants 
of New York and induce them to send freight by this steamer. Once 
or twice, under the eaptain's direction, he went to Conneeticut by 
the steamer to obtain eimilar orders from merchants there. He also 
Bold Bome tickets for a spécial excursion. On thèse trips he slept on 
the steamer, but not at other times. When the steamer was in New 
York he took his meals on board of her. He took no part in the nav- 
igation of the steamer, and had no duties on board. On the twen- 
tieth of May, the business not being succesaful and the liabilities of 
the boat not being paid, she was surrendered by Capt. Hinman to 
the owners, and the charter was canceled. The owners paid the liens 
of the seamen; but they défend against the claim of the libelant, on 
the ground that his services were not maritime, and constitute no lien 
upon the ship. As the claimants did not employ the libelant, and 
were under no personal responsiblity for the expenses of the naviga- 
tion of the steamer while under the charter to Capt, Hinman, this 
action cannot be sustained unless the libelant's services were mari- 
time, 80 as to be a lien upon the ship. 

^ Reported by E. D. and Edward G. Benedict, Esqs., of the New York bar. 
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The case is not distinguishable in principle from The Thames, 10 
Fed, Eep. 848, in which this court decidedthat the services of a bro- 
ker in procuring a charter for the ship were not maritime, but of that 
preliminary character which does not raise a lien upon the vessel. A 
ship broker, in procuring a contract of affreightment, procures a writ- 
ten contract for the shipment of an entire cargo. The libelant in 
this case was employed to procure from différent merchants such parts 
of a cargo as he could induce them to send. The libelant's serv- 
ices were not directly connected with the navigation of the ship, nor 
did they directly enable her to earn freight; he merely induced mer- 
chants to send goods to the ship. AU the maritime services of the 
ship, and ail her maritime daties and obligations, began after the 
goods had been thus sent to the ship, and after the libelant's services 
had ended. This court sustains the lieu of a stevedore, on the ground 
that in the service of the ship he assists her in discharging a mari- 
time obligation. The Hattie M. Bain, 20 Fed. Eep. 389, and cases 
there cited. So, in the case of The Onore, 6 Ben. 564, a cooper's 
services in putting cargo on board the ship into deliverable condi- 
tion were held maritime, because it was the duty of the ship to de- 
liver the cargo in good landing order. Hère the libelant's services 
did not enable the ship to discharge any maritime duty that she 
owed, and they were wholly preliminary to the maritime contract of 
the ship for the transportation of the cargo that he procured. In pro- 
curing merchants to send cargo by this steamer, the libelant doubt- 
less rendered a service to the business of the ship. Thèse services, 
though bénéficiai to Capt. Hinman, were not essentially différent 
from those of other agents or clerks who might be employed in a per- 
manent office on shore for the transaction of other necessary parts 
of the freight business. I cannot regard such services as maritime, 
and the libel is theref ore dismissed. 
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LiPPiNCOTT and others v. Shaw Carriage Co. and others. 

{Circuit Court, D. Indiana. November 21, 1885.) 

î. BAKKraa CoBPOKATioN— LoAN— QooD Faith. 

Where a loan of money is made by a bank, in the usual course of business, 
to a corporation, it will not be invalidated by tbe fact that the président of 
Bucb corporation and one of the directors thereof is also a state offlcer and a 
defaulter, and tlie offlcer of the bank negotiating the loan is one of his bonds- 
men, and bas knowledge of the fact that the corporation is negotiating such 
loan to repay to such président moneys advanced by such président to enable 
him to settle his account with the state. 

3. Samb— Statutory Rbqtjibembnts — Eppect on Bona Fidb Loah. 

Where a corporation f ails to comply with the statutory requirements as to 
the payment of capital stock, making annual reports, etc., that fact will not 
Invalîdate a loan made in good faith, in the usual course of business, to such 
corporation. 

8. Samh— Insolvenct— Prefbbbncbs. 

An insolvent corporation, like an insolvent individual, may give préférence 
to one creditor over another by paying or securing his claim. 

4. Samb — DiEECTORS— To Advantagb of. 

But préférences given in such a manner as to be of spécial advantage to 
the directors or managing agents of such corporation will be set aside. 

6. Samb— Chattbl Mobtgagb— Validitt of. 

The fact that a chattel mortgage includes property recently purchased on 
crédit, in the usual course of business, will not render the mortgage void. 
6 Samb — Judgments— Préférences. 

Where a mortgage is set aside because of invalidity, and the mortgagees 
held to account, this will not invalidate or affect the priority of judgments 
and levies taken on notes the mortgage was given to secure. 

7. Samb — Statutes Construbd — Several Mobtgagbs Annullbd for Con- 

BTUCTIVE FRATJD. 

Under Indiana statutes a judgment at law upon a mortgage debt cannot be 
executed upon the mortgaged property, whether real or personal, even af ter 
decree annulling the mortgage for fraud. But if several mortgages upon dif- 
férent properties made by a debtor to pref erred creditors are declared illégal, 
(though not made with fraudulent intent,) a separate judgment theretofore 
taken upon any of the mortgage debts may be enforced against any property 
of the debtor not mongaged to secure that particular debt, 
«. Samb — Creditob's Bili, — Distribution of Fund — Granteeb in Illégal 
Mortgages Permitthd to Sharb. 

When preferential mortgages are set aside at suit of creditors for reasons 
not in volving a charge of fraudulent intent or moral turpitude, the mortgagees 
will be permitted to share pa/ri pasgu in the f und made out of the mortgaged 
property. 

9. Partnbrship— Judqmbnt or Decree — Estoppel by— Parties. 

A decree of foreclosure against members of a partnership as such — ail the 
known members not being parties to the suit — does not bind the flrm. 

10. Samb — Fraudulent Mortgage — Estoppel — Practice. 

An intervening creditor, whose claim was flled and sent to the master to 
report upon, and such creditor had been made party to a foreclosure pro- 
ceeding and had suffered judgment to go against him by default, will be es- 
topped to deny the validity of the mortgage; and, the proof havingbeen duly 
made before the master, the court will allow an answer showing the fact to 
be flled after the flling of the master' s report. 

In Equity. Exceptions to master's report, 
Horace Speed and Harrison, Hines é Miller, for plaintiffs. 
Claypool de Ketcham, for défendants. 
v.25p,no.lO— 37 
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Woods, J. A particular statement of the numerous exceptions filed 
by the parties is not deemed neoessary hère. Omitting many détails 
of évidence, I give so much of the master's report as is thought to 
hâve an important bearing upon the questions to be decided. Exoept 
in some particulars which will be indicated, the facts of the case as 
stated by the master are well supported by the évidence. The report 
is as follows : 

The bill was filed by Ezra Lippincott and others, merchants, in behalf of 
themselves and ail other creditors who might corne in and pay their share of 
the costs, etc., against the Sliaw Carriage Company, the First National Bank 
of Indianapolis, Benjamin C. Shaw, Irwin Kobbins, Thomas C. Eedding, Will- 
iam B. Redding, F. A. W. Davis, trustée, William H. Morrison, trustée, F. 
A. W. Davis, John L. Ketcham, Jane M. Ketcham, William H. Morrison, 
Samuel Miller, William Needliam, Fêter Ditmars, Peter J. Banta, partners 
under the flrm name of theindiana Banking Company, William J. Holliday, 
John W. Murphy, James F. H. Tompkins, and George Tousey. The object 
and prayer of the bill is to set aside certain alleged preferential mortgages 
exeeuted by the défendant the Shaw Carriage Company to the défendants 
the First National Bank of Indianapolis and the Indiana Banking Company, 
and also to set aside certain mortgages exeeuted by the respondent Shaw in- 
dividually to F. A. W. Davis, as cashier of the Indiana Banking Company, 
on or about the seventh day of May, 1879, on the ground that they were with- 
out considération, and were fraudulent and void. 

The évidence discloses the following facts: 

In December, 1873, the Shaw Carriage Company was incorporated. * * * 
In January, 1879, Shaw, who had been treasurerof stateof the state of Indi- 
ana for four years, and whose term would expire February 8, 1879, was a de- 
faulter to the amount of, say $127,000, which he had used, or appropriated to 
his own use, in his own business, contrary to law. As the time approached 
for settlement he raade efforts to make good his déficit. Earlyin January he 
applied to the banks of Fletcher & Sharpe and Woollen, Webb & Co., of Indian- 
apolis, and obtained for the company loans of $30,000, — $20,000 f rom Fletcher 
& Sharp, and $10,000 from Woollen, Webb & Co., — and about the same time 
procured a loan of $10,000 from the Meridian National Bank for the com- 
pany. He obtained thèse loans upon a statement that the company had been 
or was about to be pushed or crowded by the Indiana National Bank, where 
it had formerlykept itsaccount, by the new management which had succeded 
Mr. Tousey, the former président, and that he desired the money to enable him 
to close the company account with that bank. ïhis was not true ; the amount 
the company owed the Indiana National Bank at that time was nominal, if 
anything. The plain motive for obtaining thèse loans was to enable him to 
settle his account as treasurer of state. He still laoked over $80,000 to enable 
him to settle wlth the state. 

The défendants Davis and Robbins, and Mr. Franklin Landers, who is 
not a défendant, were among the sureties on his officiai bond, and the évi- 
dence shows that they ail knew that Shaw was short in his accounts with the 
stâte to a large amount. Landers, who assisted Shaw in making his settle- 
ment, indorsed his note for $5,000. He says he talked with Davis about the 
déficit, and about settling it up. Shaw says he talked with Landers and Rob- 
bins about it. To enable Shaw to raise the balance needed, Kobbins, treas- 
urer of the company, madethe notes of the company payable to Shaw and Rob- 
bins, which were indorsed by them before delivery. Thèse notes amounted 
to $82,000, and were negotiated on February 5th and 8th, at the Indiana 
Banking Company's bank, for certificates of deposit for that sum, which were 
made payable to the Shaw Carriage Company. In that transaction Davia 
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acted for the Indiana Banking Company, and knew that the object was to en- 
able Shaw to raise money with which to settle with tlie state. 

The évidence also shows that of thèse notes about $14,000 was accopamo- 
dation paper, in excess of any indebtedness of the company to Shaw. This 
accommodation papèr was taken up by Shaw, May 7th or 8th, by his return- 
ing to the carriage company its own paper in the hands of the Indiana Bank- 
ing Company, having given his individual paper, secured by mortgage on his 
individual property , in payraent thereof. With a view to this loan there had 
been prepared a statement of the company's condition, its assets and liabili- 
ties, which was exhibited by Kobbins to Davis in January, 1879, by which it 
appeared that Shaw claimed, as due him from the company, $102,000. By 
that statement the assets of the company were put at $227,000; consisting of 
$72,000 for the factory and machinery on Gatling street, in the City of Indi- 
anapolis, $61,000 of work done and in course of construction, and $68,000 of 
raw material, and the balance notes, accounts, etc. According to the testi- 
monyof Davis that statement showed over $140,000 of valuable assets, which 
he believed could be converted into money in a short time, consisting of the 
following items: 

Building and warerooms, ---...- $66,300 

Materials and lumber, -------- 61,956 

Accounts, ---.--..-.- 2,489 

Notes, 9,213 

Cash, 147 



$140,105 



This, ît will be seen, differs about $20,000 from the statement as given by 
Bobbins of the condition of the company as it existed in the May following. 
Mr. Davis says that at the same time Mr. Shaw stated to him that he (Shaw) 
was worth $150,000. From January to May the company purchased $12,000 
of raw material, and the flrst appraisement or inventory made af ter the mort- 
gages were executed, and the receiver took possession, put the value of the 
whole property at $115,000. The January statement showed $169,000 of 
debts, most of which was due to Shaw, or on time loans by banks. 

The évidence shows that part of the notes making up the amount of $82,000, 
which were discounted by the Indiana Banking Company on the fifth and 
eighth of February, were payable on deraand, — a form of paper that the com 
pany had never before executed in its bank dealings. Mr. Eobbins says he bas 
no idea why they were so made; and in view of this fact, and of the condition 
of the company as shown by the statement made in January, it is dlfflcult to 
believe that thèse notes were discounted in the ordinary course of banking 
business. 

Upon the whole évidence, the master is constrained to believe that the mo- 
tive of the entire transaction, on the part of the banks as well as Shaw, was 
not to raise funds to assist the company in carrying on its business, but to 
provide a way by which Shaw might escape the disgrâce and punishment 
which might resuit from theexposureof his mannerofdealing with the public 
funds. In March or April, 1879, $17,000 of the $82,000 of notes discounted 
by the Indiana Banking Company were transferred by the Indiana Banking 
Company to the First National Bank of Indianapolis without indorsement 
In March, 1879, some of the other notes held by the Indiana Banking Company 
against the Shaw Carriage Company became due, and were neither paid noi 
renewed, nor was any payment or renewal requested. In April other notes 
of the same character, and held by the same bank, became due, which were 
treated in the same way. 

Shaw testifles that in March, or early in April, he saw that the estimate of 
the company's property, as made in the January statement to the bank, was 



680 FEDERAL EBPOBTEE. 

greatly in excess of its true value, and he immediately informed Mr. Davis 
and Mr, Morrison of that fact, Mr. Morrison at that time being président of 
the First National Bank. In tiie conversation he told them, he says, that 
the carriage eompany could not run any longer unless they would help it, or, 
as he says, "see it through," and would not press the eompany for their 
debt; and that after a fuU discussion, and knowing the facts, they told him 
that they knew the situation, and to go ahead and they would see the eom- 
pany through, and relying on their promise he went on and bonght goods as 
before. 

The company's books show that during the year 1878 the purchases of 
merchandise were $16,000, upon which they paid $9,000. In the four months 
and seven days of 1879 the eompany purehased $12,000 of merchandise, and 
paid $1,000 on it. The loan from the banks and other debts ail, or nearly 
ail, came due in May, 1879, or earlier ; and, so far as the évidence discloses, no 
effort had been made, and no means devised, to meet thèse maturing liabilities. 
From the course of business in such manufactories, the eompany could not 
begin to realize upon the year's business until after May, and there was no 
possibility of its continuing as a going concern without the indulgence of its 
creditors. It is said in explanation that after Shaw retired from his office 
he intended to extend the business of the eompany, and expected to make 400 
carriagea and 1,000 wagons during the year 1879. He promised to give the 
business his time and personal attention thereaf ter, something he had not 
done while in office, and it was expected there would be a revival from the 
business dépression which had existed since the panic. How the business 
was to be extended without money it is difflcult to understand. It is clear 
from the évidence that from January, 1879, — certainly f rom and after Febru- 
ary 8, 1879, — the concern had neither assets nor crédit sufHcient to enable it 
to continue in profitable business. It was a flnancial wreck, and the master 
bas no doubt from the évidence that Shaw and Eobbins and JDavis knew it to 
be hopelessly insolvent soon after the exécution of the notes in February, if 
not at that time. 

It appears that soon after the transaction of February 5th and 8th, in which 
the Indiana Banking Company discounted the $82,000 of notes, the stock- 
holders of the Indiana Banking Company became alarmed, and insisted that 
that loan should be secured. Mr. Davis made a demand for seeurity. Mr. 
Eobbins visited him at his house where he was ill, and declared they must 
hâve time, and could pay every dollar. It is barely possible that Mr. Eobbins 
entertained that opinion, but lie certainly had no sufflcient ground upon which 
to base it. Mr. Davis promised him that if they gave the mortgages the bank 
would further assist them, he says, but cannot say whether the mortgages 
were given on the faith of this promise or not. After this interview with 
Davis, and the demand for the mortgages, there was a meeting of the board 
of directors, at which Shaw, Eobbins, and the two Eeddings were ail présent. 
They ail took part in the proceedings, and voted on the question as to whether 
the mortgages should be executed. Shaw and Eobbins were directed to exé- 
cute and deliver the mortgages to the banks upon ail of the company's prop- 
erty of which sehedules had been prepared, the intention being to cover ev- 
erything that the eompany owned. Thèse mortgages were executed and 
acknowledged on the seventh and eighth of May, according to the testimony 
of Mr. Eobbins; and the samedays Shaw mortgaged ail his individual prop- 
erty to the Indiana Banking Company for $50,000. 

Mr. Spahr, who was the attorney of the corporation, was consulted as to 
the mortgages two or three days before they were made, and as to the action 
of the board of directors in ordering their exécution and delivery to the bank. 
Mr. Spahr was also the attorney for Mr. Eobbins, who had interests adverse 
to the eompany. Thèse mortgages provided that the mortgagees should take 
the immédiate possession of the property, and make sales and apply the pro- 
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ceeds on their debt. After making the mortgages the company remaîned în 
exclusive possession of ail the property until May 13, 1879, selling goods as 
before, and not accounting for the proceeds. The amount of thèse transac- 
tions, however, was not large, not exceeding, probably, $2,000. From the 
thirteenth day of May to the end of the month it is a matter of doubt whether 
the mortgagor and mortgagees did not hâve concurrent possession of the prop- 
erty; the évidence does not make this clear. The banks (mortgagees) took 
possession May 13th ; the mortgage was recorded that day, and a new chattel 
mortgage was then made to secure other notes, and this was recorded the 
next day. The directors of the company, who were also its offlcers, were 
employed by the mortgagees for some months. In July, 1879, a receiver for 
the mortgaged property was appointed by the superior court of Marion county 
under the mortgages upon application of the mortgagees. 

It may be stated that in ail thèse transactions Davis was the cashier of 
and a partner in the Indiana Banking Company, and in making the demand 
for the mortgages he was acting for the Indiana Banking Company and the 
!Pirst National Bank also; that Mr. Morrison, during thèse transactions, was 
président of the First National Bank, and also a partner in the flrm known as 
the Indiana Banking Company; and that during thèse transactions the In- 
diana Banking Company owned a majority of the stock in the First National 
Bank. The complainants who sold to the Shaw Carriage Company merchan- 
dise in March, 1879, had been dealing with the company for many years, and 
supposed it at the time to be sojvent. They obtained judgment for the sum 
stated in the bill, and nulla bona was returned upon the exécution issued on 
the judgment. * * * 

As has been seen, the indebtedness of the company to hira (Shaw) grew 
until it reached the large sum for which notes were given in Februàry, 1879, 
to enable him to make hls settlement with the state. It has been insisted and 
argued with a good deal of force that there was no foundation in fact for this 
supposed indebtedness of the company to Shaw ; and while it is clear that 
through mismanagement or incompetency or dishonesty on the part of some 
of its olHcers or employés, there were heavy losses which hâve not been ex- 
plained, and hâve not been located by the teatimony, except that they were, 
no doubt, owing, in part, to a gênerai dépréciation in value, resulting in a fall- 
ing off in the demand for fine carriages, such as the company made, and tlie 
gênerai dépression of business. The probabilities arising from a view of thé 
whole évidence tend to the conclusion that Shaw had been libéral in lending 
money to the f ailing concern, and that the basis of his notes were actual mon- 
eys taken from the state treasury aird given to Eobbins to be used in the busi- 
ness. 

It appears from the aceounts that he was allowed interest at the rate of IC 
per cent, per annum when that waa the ruling rates at the banks, and 8 per 
cent, when that was the ruling rate, and that interest was compounded annu- 
ally on the loans made by him, and that such compound interest entered into 
and formed a part of the notes. 

A great deal of expert testimony was taken, in which the complainant un- 
dertook to show that the Shaw claim was flctitious, and while the examina- 
tions showed abundantly the incompetency and carelessness of the book- 
keeper, it is insufflcient to impair the force of the évidence that Shaw did in 
fact loan the company the money for which the notes secured by the mort- 
gages to the banks were given. During ail the years of the company's exist- 
ence Shaw was the président and a direetor of the company, and its largest 
andmost influential stockholder; and he must hâve known, or shonld hâve 
knuwn, that the aceounts of the company with him were kept in this irregu- 
lar inanner. His reason for making no complaint is obvions. As has before 
been stated, it was known to ail the parties concerned that the object of giv- 
ing Shaw the notes of the corporation, and having them discounted, was to 
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enable hîm to settle his accounta with the state, that he might avoid the ex- 
posure and disgrâce that would follow if lie failed to raise the money. 

In View of thèse facts, and of their knowledge of the relation whinh Shaw 
and Eobbins suatained to the company, are the banks entitled to hold the 
préférences which the company attempted to give them by tlie exécution of 
the mortgages? Mr. Davis, as cashier and a partner in the firm of the Indi- 
ana Banking Company, and as agent of the First National Bank, had knowl- 
edge that the money which he was asked to loan was needed to pay Shaw'a 
alleged claim against the carriage company, and was not to be used in carry- 
ing on the business of the company. He also knew from the statement which 
had been exhibited to him in January, showing the amount of the company's 
indebtedness, that that debt was very large. 

With the knowledge possessed by Davis, the master is of the opinion that 
he, and those for whom he was acting, could not receive such paper as this, 
3xecuted by an embarrassed if not insolvent corporation to its own président 
and director, for so large an amount, in good faith. ïhe form of the notes 
executed by the company was sufficient to put the banks on inquiry, even if 
no other notice had been proved. Counsel for complainant cite upon this 
point the folio wing authorities: West St. Louis Savîngs Bank y. Shawnee 
Bank, 95 U. S. 557; Daniel, Neg. Inst. §§ 282, 1611; Claflin v. Farmers' 
Bank, 25 N. T. 293; New York Iron M. Oo. v. First Nat. Bank, 39 Mich. 
644; Wilhur v. Lynde, 49 Cal. 290; Thomas v. Brownsmlle, eto., Ry. Oo., 1 
McCrary,' 292; S. C. 2 Fed. Rep. 877; First Nat. Bank v. Qifford, 47 lowa, 
575. 

In the light of thèse authorities it seems to the master that the holders of 
thèse notes stand precisely as they would hâve stood had thèse notes not been 
payable in bank, — had simply been assignées of Shaw's claim against the com- 
pany. 

It is insisted f urther by the complainant that the debt was not a valid debt 
against the creditors, because the offîcers of the corporation and directors 
hâve totally disregarded the requirements of the statute. First. They failed 
to flx the amount of the capital stock, as required by section 3857, Bev. St. 
Second. The capital stock was not paid in within 18 months after the incor- 
poration. Section 3859. Third. No certiflcate of such payment was flled, 
as required by section 3861. Fourth. There was a failure to make the an- 
nuai reports required by section 3863. There was also a failure to certify the 
réduction of capital, as required by section 3862. 

Undér thèse and other provisions of the statute, it is claimed that a personal 
Uability was created in favor of the creditors against the directors, and that 
10 director of the company who partieipated in or allowed thèse failures of 
duty on the part of the board of directors or offlcers can hâve any claim 
against the assets of the corporation, in his own favor, as against other cred- 
itors. 

As has been seen, the demand made by Davis for the exécution of the 
mortgages was very promptly complied with. It cannot be pretended that 
thèse mortgages were given with a view to the further continuance of the 
company in business. The mortgages themselves provided that the mort- 
gagees should take immédiate possession of ail the mortgaged property, which 
was intended to comprise ail the property and assets of the corporation, and 
should sell the same, and apply the proceeds on the notes held by them. To 
hâve left the mortgagors in possession, with power to carry on the business, 
would hâve ■eitiated the mortgage. To hâve insisted upon the terms of the 
mortgage by the taking of possession, would hâve araounted, of course, to 
immédiate destruction of the business. So far as the corporation itself was 
eoncerned, it would be absolutely without crédit, and without. money or ma- 
terial to enable it to carry on its opérations. Of course, Eobbins and Shaw 
knew this. Shaw says himself that he supposed that when a man took a 
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mortgage of that kind he took it with the view of enforcing ît. Robbins 
says the mortgage was given to cover ail their property, and keep their other 
creditors from annoying them. It certainly cannot be the law that the di- 
rectors of a corporation in such condition, standing as they did, in the light 
of the authorities, as trustées for the creditors, and knowing that the con- 
cern was absolutely and hopelessly Insolvent, can exécute valid preferential 
mortgages, such as those in controversy in this case. Shaw and Robbins 
knew before they voted for the resolution authorizing the exécution of the 
mortgages that the coinpany was hopelessly bankrupt. ïhe authorities are 
uniform to the efEect that when directors know this to be the state of the 
corporation's affairs, they are, from the moment they hâve that knowledge, 
trustées for the creditors. Certainly, one standing in such a relation cannot 
prefer himself, as Shaw attempted to do, by securing the notes which had 
been given for his own beueflt. 

I report and find that the allégations of the bill charging tliat the mort- 
gages were executed in fraud of the creditors, with a full knowledge of the 
facts by both the directors and mortgagees, are sustained by the évidence, 
and I therefore recommend a decree in accordance with the prayer of the bill. 
Eespectfully submitted, ■ William P. Fishba'ok, Master. 

The complainants claim that the last clause of the report is a gên- 
erai and unqualified finding by the master, as matter of fact, "that 
the mortgages were executed in fraud of creditors," as charged in the 
bill. 

Upon the entire report it seems more reasonable to consider this 
clause as a statement of légal conclusion from the facts set forth in 
the report. It is expressly stated in the report that "it cannot be 
pretended that thèse mortgages were given with a view to the f urther 
continuance of the company in business ;" and no other pretense of an 
actual fraudaient intent to cheat, hinder, and delay creditors finds 
reasonable support in the facts and circumstances as reported by the 
jnaster. The fair déduction from tbe report, as it seems to me, is 
that the loans in question, made by Davis as cashier, were made upon 
the faith of the January statement in respect to the property and con- 
dition of the carriage company; and when afterwards the ineorrect- 
nessof that statement was discovered and made known by Shaw, and 
the partners of Davis in the banking company became alar'mèd, it 
was quite natural that Davis, notwithstanding the promise which he 
and Morrison had given of further aid to the carriage company, should 
demand security, and that the directors, especially Shaw and Rob- 
bins, should feel eonstrained to yield to the demand. 

The contrary argument is made that Davis, as a surety npon the 
officiai bond of Shaw to the state, was moved by personal rather than 
business considérations to make the loan; but it does not appearthat 
his liability as bondsman, if Shaw had remained in default, could hâve 
been for more than a fourth or fifth of the sum which he loaned, and 
consequently it is not to be presumed that the loan was made for the 
purpose of extinguishing this personal liability; and, aside from this, 
no motive is shown or suggested why Davis should bave sacrificed 
knowingly the interests of the banking company, of which he was a 
member, for the benefit of Shaw. However improvident as shown 
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by the event, the loans must be deemed to hâve been made by Davis 
in good faith as a business transaction. 

In another respect the master seems to me to hâve misapprehended 
the motive and character of thèse loans. He bas reported the facts 
correctly enough, but bas treated them as showing a discount by the 
banking company of notes made by the carriage company to Shaw, in 
évidence of the latter company's indebtedness to Shaw, except for the 
sum of $14,000, which was in excess of that indebtedness; and to that 
amount the master bas regarded the notes as accommodation paper 
given for the beneât of Shaw. The plain légal effect of the transac- 
tion, however, is that the carriage company was the borrower from the 
banking company, and in order to give Shaw and Eobbins as its in- 
dorsers, made its notes to them — they thereby becoming nominal pay- 
ées and indorsers for the accommodation of the maker — and delivered 
the notes made in this way directly to the lender, and received thereon 
the certificates of the banking company for the amount of the loan. 

No question has been made, nor, as I suppose, can well be made, 
of the right of a corporation, which has power to borrow money, to 
make its notes in this way ; and that, when so made, they should be 
treated as having the same force as if the lender of the money had 
been named as payée, and the name of the indorser appeared only 
upon the back of the paper. The transaction viewed in this light, it 
is not material what the form of the paper in question was in respect 
to negotiability by the law-merchant, and there is no question in the 
case whether or not an assignée of the notes was put upon inquiry. 
The banking company is not an assignée in any proper sensé, but the 
payée, who itself delivered directly to the maker the full consider- 
ation. And for the same reason it is not true "that the holders of 
thèse notes stand precisely as they would hâve stood had they sim- 
ply been assignées of Shaw's claim against the company." Shaw's 
claim was in no sensé or degree the considération of the notes, and, 
in my judgment, the facts or disputes connected with that claim are 
of much less significance than is given them in the master's report. 
It is immaterial in respect to this case, as the facts are shown to be, 
that Shaw was a defaulter, and desired to escape exposure and crimi- 
nal prosecution or penalty, and that Davis desired or was willing to 
help him. The carriage company was indebted to Shaw for his or 
for the state's money. It was bound to repay him, and for that pur- 
pose had a right to borrow money, and Davis had a right to lend it; 
and, so far at least as Davis and those for whom he acted are con- 
cerned, it may be conceded that his motive, in part, was "to provide 
a way by which Shaw might escape disgrâce and punishment;" yet 
it does not follow, nor does it seem to me true and fair upon the évi- 
dence to say, "that the motive of the entire transaction upon the part 
of the banks, as well as of Shaw, was not to raise funds to assist the 
company to carry on its business." It was proper part of "carry- 
ing on its business" to pay its debts, and the fact that Shaw and his 
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friands •were under the pressure of an unusual motive for seekîng pay- 
inent, in no sensé impairs the validity of the loan by which the nec- 
essary money was obtained. If, under the circumstances, and know- 
ing for what purpose the money was being borrowed, Davis was put 
upon inquiry concerning the existence and validity of the alleged debt 
to Shaw, and if it were conceded that the validity of the loan, as 
against the carriage company, could be affected by the resuit of that 
inquiry, it is enough for this case that the master bas found that the 
indebtedness to Shaw was real to an amount only $14,000 less than 
the amount of the loan ; and that excess Shawmade good to the car- 
riage Company in a short time by taking up its notes to the banking 
company and giving his own instead. This fact, it may be remarked, 
furnishes a probable explanation of the giving of notes by the carriage 
company to the banking company, "payable on demand," concerning 
which the master bas found it dilïicult to believe that they "were dis- 
counted in the ordinary course of banking business." 

It is insisted, however, that, by reason of the failure to comply 
with the statutes of the state in the particulars mentioned by the 
master, Shaw, as a director, was personally responsible for ail in- 
debtedness of the company, and, until such indebtedness was paid, 
had no right to claim repayment of what he had loaned to the com- 
pany. Conceding, for the sake of the argument, that this is true, 
t.hough, as will be seen, the fact was différent, it does not, in my judg- 
ment, affect the validity of the notes given by the carriage company 
for the loan made by the banking company. No authority bas béen 
cited to the etfect, and I do not think it can be true, that the lender 
of money to a corporation, under such circumstances as are shown 
in this case, or upon any ordinary state of facts, can be bound to in- 
quire whether or not such statutory reqnirements bave been complied 
with. It seems to me doubtful whether Davis, merely because he 
knew that the money was to be used in paying the compauy's debt 
r,o Shaw, was bound to inquire into the truth of that indebtedness; 
but to hold that the daty extended further, and to such remote liabil- 
ities as suggested, wouid, as it seems to me, be unreasonable. Such 
a. rule would tend to cripple rather than to promote the opérations 
and nsefulness of such corporations. 

The fair and reasonable inference from ail the facts is that the in- 
debtedness of the carriage company to the Indiana Banking Company 
and its assignée, the First National Bank of Indianapolis, was con- 
tracted in good faith, and conaequently that the notes made in evi- 
■^ence of it are ail unimpeachable obligations. And it is from this 
starting point that we must proceed to the inquiry whether or not the 
mortgages in question constitute valid securities. It is not improper 
to remark, however, that some of the notes secured by thèse mort- 
gages had their considération in loans made, unquestionably in the 
due course of business, long before the loan of $82,000 was made. 
The real question, therefore, is whether or not the préférence given. 
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or attempted to be given, is invalid because Shaw and Robbîns, who 
were two of the four direetors of the carriage company, and acted 
with their associâtes in ordering the exécution of the mortgages, were 
liable as ilidorsers upon the notes aecured thereby. 

The weight of authority seems to be in support of the affirmative 
of this proposition. For, while it is generally conceded that a cor- 
poration, notwith standing insolvency, continues possessed of a gên- 
erai power of management of its affairs, and like natural persons may 
give préférences by way of payment or security to one créditer or olass 
of creditors over others ; yet, in close analogy to the rule which for- 
bids the giving of préférences by individual debtors for the purpose 
of securing, or in such manner as to secure, advantage or benefit to 
themselves, and in manifest accord with the tendency of judicial 
opinion as expressed upon considération of kindred questions, it bas 
been decided in a number of cases that préférences given by insolvent 
corporations in such manner as to be of spécial benefit to the direet- 
ors or managing agents, or any of them, will be set aside. This, as 
it seems to me, is the salutary rule, and the only rule which can be 
administered with uniformity and fairness. Indeed, it bas been often 
said by judges, including those of the fédéral suprême court, that the 
property of an insolvent corporation is a trust fund, and the direetors 
trustées for the creditors ; and, if this were strictly so, it is manifest 
that no préférences whatever could be allowed between creditors stand- 
ing in the same relation to the fund. Thèse statements are, however, 
true in a qualified sensé, and lead logically, if not neoesaarily, to the 
conclusion that in such cases the direetors, if they give préférences, 
must do it unbiased by considérations of personal advantage or gain. 
In some of the cases in which the question bas recently arisen, the 
subject bas been so fuUy considered upon authority and principle as 
to make a further discussion or review at this time unnecessary. The 
foUowing cases are ail, in some degree, relevant, and a few of the first 
named,directly in point: Bradley v.Farwell,! Kolmes, 4:33; Corbett 
V. Woodward, 5 Sawy. 403; Stout v. Yaeger, 4 McCrary, 486; S. 0. 
13 Fed. Eep. 802; Trustées v. Bosseiux, 3 Fed. Rep. 817; Coons v. 
Tome, 9 Fed. Eep. 532; Richards v.New Hampshirc Co.,43 N, H. 263 ; 
Duncomb v. Rnilroad Co., 88 N. Y. 1; Hopkins' Appeal, 90 Pa. St. 76; 
Rohins v. Emhry, 1 Smedes & M. 207; Curran v. Arkansas, 15 How. 
304; Koehler v. Black River F. I. Go., 2 Black, 715; Drury v. Cross, 
7 Wall, 299; Railroad Co. y. Howard, là. 392; Sawyer v. Hoag, 17 
Wall. 610; Jackson v. Ludeling, 21 Wall. 616; County of Morgan v. 
Allen, 103 U. S. 498; Scovill v. Thayer, 105 U. S. 143; Patterson v. 
Lynde, 106 U. S. 519; S. G. 1 Sup. Ct. Eep. 432; Cook Co. Nat. Bank 
v. U. S., 107 U. S. 445 ; S. G. 2 Sup. Gt. Eep. 561 ; Osgoud v. King, 42 
lowa, 478; Goodin v. Cincinnati, etc., 18 Ohio St. 182; Swepson v. 
Bank, 9 Lea, 713; Marr v., Union Bank, 4 Gold. 486; Tayl. P. Corp. 
§§ 6, 12, 634, 668, 759; Emporium H. E. Co. v. Emrie, 54 111. 345. 
Gited by défendants to the contrart/: Plantera' Bank v. Wkittle, 18 Ee- 
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porter, 568; Buell v. BucMngham, 16 lowa, 284; Gordon v. Preston, 
1 Watts, 385 ; Kailroad Co. v. Claghorn, 1 Spear, Eq, 545 ; Whitwell 
V. Warner, 20 Vt. 452 ; Sargent v. Webster, 13 Metc. 497 ; Ashurst's 
Appeal, 60 Pa. St. 290; Catlin v. E^a^Ze B«nfc, 6 Conn. 233; Smith 
V. Skeary, 47 Conn. 47; Savings Bank v. Bâtes, 8 Conn. 504; Pond- 
ville Co. V. CTarfc, 25 Conn. 97; /îin^ro v. Biscoe, 8 Eng. (Ark.) 563; 
Dana v. Ban/c C7. S., 5 Watts & B. 223. 

ïliese cases last cited unqueslionably contain irreconcilable dicta, 
and some of them are based upon inconsistent reasoning, perhaps ; but 
that the décisions are in necessary conflict with the doctrine declared 
in the other cases is not so clear. For instance, in respect to the cases 
ot Buell V. Buckingham, Railroad Co. v. Claghorn, and Plantera' Bank 
V. Whittle, (decided by the suprême court of Virginia,) which are 
claimed to be directly opposed to the doctrine in question, it may be 
said of the first, in the language of one of the justices wbo joined in 
the décision, "that there is no évidence that the corporation is insolv- 
ent, nor is there any évidence that ail of the property of the corpora- 
tion was taken ;" and, of the other two, that the préférences were given 
in fulfillment of agreements to indemnify the directors, who, upon the 
faith of such agreements, had assumed liabilty for or given crédit to 
their respective corporations. In other cases the préférences were 
given to stockholders who were not directors or managers. 

It was insisted by the complainants, in another connection, that 
Eobbms and Shaw, as directors of the carriage company, became 
personally liable for ail debts of the company, because a certificate of 
the réduction of capital stock was not recorded as required by the 
Rtatute of the state. Eev. St. 1881, § 3862. The défendants, seek- 
ing now to avail themselves of this proposition, assert that the préf- 
érences given could be of no benefit to Shaw and Eobbins individu- 
ally, and were therefore free from objection, because they were bound 
personally for ail debts of the company alike. The fact, however, is 
not as assumed, and of course the conclusion fails. By the statute, 
réductions of capital stock in such companies can be made only at 
meetings of stockholders. The réduction attempted in this instance 
was made at a meeting of directors. The failure to record, therefore, 
was of no conséquence. 

It is quite clear, I think, that the plaintififs are not eslopped or 
bound by the decree of foreclosure of the mortgages in dispute, ren- 
dered in the superior court of Marion county. Èussellv. Place, 94 U. 
S. 606; Cromwell v. County of Sac, Id. 351; Davis v. Brown, Id. 
423; Insurance Co. v. Broughton, 109 U. S. 121; S. G. 3 Sup. Ct. 
Eep. 99; Homer v. Broion, 16 How. 354. 

The question whether or not any of the intervening claimants are 
so bound by that decree as to exclude them from the benefits of this 
suit is reserved for future détermination. 

Nothing is shown in the case to affect the validity of the mort- 
gages made by Shaw of bis individual property; but, for the reason 
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stated, the mortgages made by the Shaw Carnage Company to se- 
cure its indebtedness to the Indiana Banking Company and to the 
First National Bank muât be declared invalid as against the plain- 
tififs and gênerai creditors, and the mortgagees held to account. The 
orders now made shall not be deemed to preclude the défendants from 
sharing pro rata in the final distribution. Ordered accordingly. 

The foregoing opinion, submitted to counsel some months ago, bas 
been withheld until questions concerning the respective rights of the 
parties in suoh fund as may be for distribution under order of the 
court could be considered, and the détails of thedecree defined. The 
argument upon thèse questions has now been made, embracing upon 
either side so many propositions and citations of principles and au- 
thorities as to preclude an attempt to restate and analyze them hère. 
Little, if anything, beyond a statement of conclusions can be given. 
Preliminary, however, to a décision of the questions yet open, the 
court is urged to reconsider the reasons for annulling the mortgages 
in question; counsel for the plaintiffs insisting that, in addition to 
the ground stated in the opinion, the record shows a cause of actual 
and intended fraud, which ought to exclude the mortgagees from shar- 
ing in the fund. 

In this connection, and for a better understanding of some matters 
to be considered, it is proper to give a fuller synopsis of the plaintiffs' 
bill tban is found in the master's report. The plaintiffs, as creditors 
who in May, 1880, had obtained judgment and exécution, which had 
been returned nulla bona, "bring this, their bill, in behalf of them- 
selves and ail other creditors who may corne in and pay their share 
of the costs," and charge; that in May, 1879, in pursuance of a con- 
spiracy to cheat, hinder, and delay creditors, the défendant the Shaw 
Garriage Company executed, and other défendants received, mortgages 
upon ail the property, real and personal, of the carriage company, to 
secure the payment of notes made without lawful considération ; that 
in May, 1879, judgments were taken upon some of thèse notes by the 
respective holders in the Marion county supérior court, and exécu- 
tions thereon issued and levied by the sheriff upon goods of the car- 
riage company, and sales made, of which the proceeds were paid over 
to défendants to the amount of $25,000 ; that in July of the same 
year, upon the application of Davis and Morrison, and the First 
National Bank, the said supérior court appointed William Eame a 
receiver to take charge of, manage, and sell certain of the mortgaged 
goods and chattels aforesaid, and to pay the claims of said mortgagees 
as preferred and prior claims ; that the receiver made sales, and re- 
«eived and paid over to the mortgagees moneys to the amount of $30,- 
000; and that in September, 1879, judgments were taken in the same 
court upon the other notes, or some of them, by the respective holders. 

The prayer of the bill is that the notes, mortgages, and judgments 
be ail set aside and held for naught; that a receiver be appointed to 
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take charge of ail the property, real and personal, of the carriage 
Company, (not taken by the receiver and sheriff of the state court,) 
•with authorïty to sell under the orders of this court, and from the pro- 
ceeds, after paying expansés, to pay the debts due to plaintiffs and 
euch other creditors of the carriage company as will corne in under the 
bill; that the First National Bank, Morrison, Davis, and partners, be 
declared to be trustées for the plaintiffs and other creditors of ail 
funds, property, and assets of the carriage company received under 
said judgments, mortgages, sales, or from the sheriff or receiver of 
the state court, and that they account to this court for ail moneys, 
lands, goods, and chattels by them or any of them received or to be 
received, etc. 

The argument now madein support of the charge of fraudulent in- 
tention is predicated mainly upon the fact that the chattel mortgages 
•were made to include goods which were bought and brought into the 
establishment after the interview in which Shaw told Morrison and 
Davis that without the aid of their banks the carriage company could 
run no longer, and they replied "that they knew the situation, and 
to go ahead and they would see the company through." It appears, 
too, that when the mortgages came to be drawn, Col. Shaw protested 
earnestly against including goods recently purchased, but Davis and 
Morrison insisted on it as a légal right. The sellers of some of thèse 
goods hâve intervened in the case, claimingthe beuefitof the original 
bill; but, it is to be observed, not charging in their pétitions that any 
fraud in this spécial respect was perpetrated upon them. Counsel, 
however, insist that, in respect to thèse creditors, the transaction 
was a moral as well as légal fraud, which opérâtes to the benefit of 
other creditors, in respect to the right of relief, the same as for those 
who were directly injured. 

If it vei^e conceded, as in the argument it seemed to be assumed, 
that the promise of Davis and Morrison to Shaw was made in bad 
faith, and that the real purpose on their part and on the partof Shaw 
was only to keep the concern going until more goods could be ob- 
tained on crédit and covered by thèse mortgages, there could bè but 
one opinion about the matter. But a fraud so gross as that would 
be is not to be lightly imputed. The proof of it, to be convincing, 
fihould be of strength proportioned to the enormity of the charge. 

It is nowhere alleged, nor is there believed to be any évidence in 
the case, that thèse creditors were induced to sell their goods by any 
false représentation or concealment in respect to the solvency or 
"ànanoial responsibility of the carriage company; and it is not pre- 
tended that they knew of or relied upon the promise which Davis and 
Morrison had given to Shaw. Indeed, for ail that is averred or 
shown, they may hâve had fuU knowledge of the condition of the car- 
riage company, and may hâve been, like Davis and Morrison, willing 
to give it crédit and to help "see it through." To say the least, unless 
^hey were induced to sell their goods by misrepresentation, or fraud- 
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ulent concealment of fact, or unlesB, the insolvency of the carriage 
Company being unknown to them, Shaw purchased the goods with 
the intention net to pay for them, the purchase was valid; and the 
goods having corne into the possession of the oompany were subject, 
like its other property, to any lawf ul disposition. Especially is this 
so in respect to this action, for the reason that even if thèse creditors 
might (on proof of ail the facts) hâve rescinded the sales and re- 
claimed the goods, as against both mortgagor and mortgagees, they 
hâve proceeded upon a différent theory, and by coming into this case 
hâve confirmed the title acquired by the carriage oompany. This i» 
80 because the bill under which they hâve intervened, in effect, if not 
in terms, charges that the mortgaged chattels were the property of 
that oompany when the mortgages were made. 

The court is not to be understood hère as meaning that this teeh- 
nical waiver of fraiid, if there was fraud in the sale, which might hâve 
affected the title passed, should be deemed to limit or modify the ef- 
fect of that fraud as an item of évidence upon the question whether 
or not the mortgages af terwards placed upon the goods were made in 
pursuance or in aocomplishment of a fraudulent intent. 

There is, however, no proof to warrant the inference that the goods 
were purchased with the intent to put them in the mortgages. That 
Col. Shaw had no such intention is clear, and his intention stood for 
that of the carriage Company ; and in respect to Davis and Morrison, 
who represented the mortgagees, as already remarked, it cannot, upon 
the évidence, be fairly said that their promise to 8haw was not made 
in good faith, and in the expectation that, with the aid which they 
promised and intended to lend it, the company would be able to sur- 
mount its embarrassments. When afterwards they changed their 
purpose, as they were constrained to do by otbers interested with 
them, and insisted upon mortgage security embracing the goods ob- 
tained of thèse creditors, they based their demand, not upon any pré- 
viens understanding or conspiraey with the officers of the carriage 
company, but upon an assertion of légal right. 

if a promise so made to an embarrassed company to continue to 
give it aid and crédit for the honest purpose of helping it over diffi- 
culties, reasonably supposed to be not insuperable, puts it out of the 
power of the promisor, as against otbers who shall thereafter bave 
given crédit to the same debtor, to reçoive a preferential security, 
which, but for the promise, he might rightfully hâve demanded or 
accepted, it is difficult to see upon what principle it is so. Such a 
promise, unless it goes to the estent of creating a partnership or 
joint intereat, certainly bas no binding force in law, even in favor of 
the party to whom it is made; and if, when given in good faith, it 
can be deemed good cause in equity for denying to the promisor the 
right to obtain a préférence over other creditors who thereafter give 
crédit, — a proposition which seems to be very doubtful, — this efïect 
éould hatdly be deemed to extend to other creditors ; and, if even this 
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were conceded, it must be on grounds of public poliey, învolving nec- 
essarily no charge of fraud other than of a purely constructive char- 
acter. 

The chattel mortgages each contain a clause whereby the mort- 
gagees are authorized to sell finished goods at private sale, and work 
the stock and material on hand into finished articles, and sell the 
same in like manner, provided that, without the consent of themort- 
gagor, such sales shall not be for less than market priées; and thèse 
provisions, it is insisted, make the mortgages, as against other crédita 
ors, illégal and fraudaient. But, if so, manifestly they do not afford 
ground for inferring a willful or purposive fraud on the part of either 
mortgagoror mortgagees. If, therefore, it were conceded that there 
are other grounds than that first stated for setting thèse mortgages 
aside, there would be in the case no additional élément of fraud which 
could affect differently the respective rights of the parties. 

But it is said that the défendants hâve insisted upon maintaining 
their illégal advantage, and to that end hâve imposed upon the plain- 
tiffs a protracted and expensive litigation, and consequently ought to 
be postponed or excluded from sharing in the distribution. There is 
little force in this. If the plaintiffs had moved for judgment upon 
bill and answer, without à word of additional évidence, except, per- 
haps, to show the insolvency of the carriage company, they might 
bave had at once the same decree which will now be awarded. The 
protracted struggle in respect to the facts of the case bas been over 
charges of actual frauds and conspiracies to cheat, which hâve not 
been proved. 

The plaintiffs advance the further proposition that the judgments 
obtained by the First National Bank and the Indiana Banking Com- 
pany, upon their respective notes against the carriage company, must 
also be annuUed and set aside, so far, at least, as they may be claimed 
to be liens upon or constitute a basis of préférence in respect to prop- 
erty embraced in any of the mortgages; that the judgments so ob- 
tained were cumulative securities, taken in aid of illégal and invalid 
mortgages, and cannot bind the mortgaged property until the mort- 
gages shall bave been released or abandoned. Beference on this point 
is made to Mackie v. Cairns, .*> Cow. 547; D'Ivernois v. Leavitt, 23 
Barb. 63; but the judgment which was so treated in each of those 
cases was taken by confession, and only for the purpose of being used 
in case the assignment in question should be held invalid; and this 
fact was held "to connect the judgment and infect it with the vices 
of the assignment;" the court at the same time saying "that if the 
judgment and déclaration were an independent transaction between 
the parties they would be valid." 

In this case it bas been decided already that the notes in question 
were valid. Borne, if not ail, of them antedated the mortgages. The 
judgments taken upon them were obtained in the usual course of ad- 
versary proeedure in the courts, and there is no xeason for saying 
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that they were not intended to be enforced, as, îndeed, aecording to 
the averment of the bill, they were to some extent enforced, in the 
UBual way, as if the mortgages had not existed. 

There being no fraudulent scheme or design of which the separate 
mortgages can be said to be only parts, but each mortgage having to 
be set aside only because it is in itself obnoxious to légal objection, 
there is no reason in law or equity why the judgment at law obtained 
upon any of the notes might not hâve been executed upon any property 
of the debtor not embraced in the mortgage given to secure that note. 
By the statute of this state the equity of rédemption in real estate sub- 
jeet to mortgage can in no case be sold on exécution upon a judg- 
ment at law reeovered for the mortgage debt. Eev. St. 1881, § 1105. 
It results from this, I suppose, that such a judgment is not a lien 
upon the mortgaged realty, even after decree in favor of creditors an- 
nuUing the mortgage, because, as between the parties, the mortgage 
remains in force notwithstanding the decree. The same rule, it would 
seem, must be applied to mortgaged ohattels, though the statute on 
the subject is in terms différent. The exécution of a chattel mort- 
gage under the Indiana Code, as well as at common law, vests the 
title to the chattel and the right of possession at once in the mort- 
gagee, unless in respect to the possession it be otherwise stipulated, 
(Jones, Gh. Mortg. § 426; Fay v. Burditt, 81 Ind. 433;) and conse- 
quently exécution against the mortgagor can be levied upon such 
property only as authorized by the statute, which requires the levy 
and sale to be subject to the mortgage. Rev. St. 1881, § 722. 

Subject to thèse restrictions, I think the decree to be entered should 
not affect rights of any of the parties, plaintiflf or défendant, acquired 
by taking judgments and exécutions at law upon their respective 
demands. In respect to the liens of judgments, in Indiana, upon 
lands fraudulently conveyed, see In re Loive, 19 Fed. Eep. 589. 
In the distribution of such fund as shall be realized after the dis- 
charge of liens and priorities acquired by judgments and exécutions, 
the défendant creditors of the carriage compfiny, in the judgment of 
the court, should share pari passu with the plaintiffs, and other cred- 
itors who hâve come in, or who may hereafter intervene. Whatever 
may be the rule in cases of actual fraud, or when the bill may be and 
is framed for the sole benefit of the plaintiffs named in it, I am clear 
that in such a case as this the extent of relief proper to be granted 
is to cancel the illégal securities, and set aside ail liens or priorities 
acquired thereby, leaving the parties otherwise unaffected in their 
rights ; that is to say, upon an equality in respect tô the fund for dis- 
tribution. 

There remains one other question : The First National Bank and 
the Indiana Banking Company, before the commencement of this 
action, obtained in the Marion superior court decrees of foreclosure 
of their respective chattel mortgages, and some of the creditors who 
hâve filed intervening pétitions in this case since it was referred to 
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the master, and whose claims upon filing were sent to the master 
and reported upon by him, were made parties to the foreclosure pro- 
ceedings and suffered the decree to go against them by default. The 
records of thèse decrees were produced before the master in évidence, 
and are included in his report. It is now insisted that thèse cred- 
itors are estopped by those decrees from denying the validity of the 
mortgages so foreclosed against them, and consequently cannot, in 
this case, be permitted to share in the benefits or fund arising from 
setting those mortgages aside. It cannot well be questioned, and I 
believe is not seriously disputed, that the decrees referred to would 
hâve had this effect if they had been pleaded; but as they were not 
pleaded, before référence of the intervening pétitions to the master, 
it is insisted that the estoppel is not establisbed or conclusive, and 
that the court ought not, in its discrétion, to permit the filing of the 
answers which were proposed to be filed after the master's report 
was made. 

It can hardly be said that the parties had a fair opportunity to 
offer to plead this matter before the référence, which was made with- 
out any rule to answer. To say the least, there is nothing in the 
posture of the case to justify a departure from the usual liberality 
with which amendments and additional pleadings are allowed. The 
évidence was adduced before the master at the proper time, and the 
matter being the record of a decree, conclusive in its effect, the amend- 
ment cannot be said to operate as a surprise, or to hâve an effect which 
might hâve been avoided if there had been time to adduce other évi- 
dence. The answers are therefore treated as filed, and suoh credit- 
ors as are bound by the decrees referred to must be excluded from 
sharing in the fund to be distributed, in so far as it results from the 
setting aside of the mortgages so foreclosed. 

Among the intervenors coneerned in this question is the firm of 
Fletcher & Sharpe, composed of four members, only three of whom 
were made défendants to the action of the Indiana Banking Company 
to foreclose its mortgage; and for this reason it is contended, and I 
suppose correctly, that that firm, as suc h, is not bound by the decree 
upon that mortgage, and is entitled, in respect tothe property covered 
thereby, to stand on an equality with the plaintiffs and other cred- 
itors. There is a provision in the Code of Practice (Eev. St. 1881, 
§ 320) to the effect that in an action against défendants jointly in- 
debted on contract, if summons has been served upon one or more, 
but not on ail, of them, judgment may be taken, which "may be 
enforced against the joint property of ail, and the separate property 
of the défendant served." But this plainly does not apply to the de- 
crees under considération, because, though intended to foreclose any 
claim of right or interest in the mortgaged chattels, they were not 
based upon any contract or obligation of the firm against which the 
estoppel is asserted. Decree accordingly. 
v.25F,no.lO— 38 
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People, for the Use, etc., v. Boylan and others, 
{Cvrcuit Court, D. Colorado. December 4, 1885.) 

Attachment — Action on Administhator's Bond— Code Colo. § 95, Subd. 14. 

A suit on an administrator's bond is net a suit on a written instrument or 

writing for the direct payment of money, and a writ of attachment in aid of 

such suit cannot be allowed under subdivision 14 of section 95 of the Code of 

Colorado regulating attachments. 

At Law. 

J. N. Baxter and F. M. Hardenhrooh, for plaintiffs. 

^M. B. Garpenter and H. Riddell, for défendants. 

Hallett, J. Section 152 of the act relating to wills (Gen. St. 
1058) proyides that bonds of administrators "may be put in suit and 
prosecuted against ail or any one or more of the obligors named 
therein, in the name of the people of the state of Colorado, for the use 
of any person or persons who may hâve beeu injured by reason of the 
neglect or improper conduct of any such executor or administrator as 
aforesaid; and such bond shall not become void on the recovery 
thereon, but may be sued upon from time to time until the whole 
penalty shall be recovered." Pursuant to that section this action is 
brought on the bond of Thomas Boylan, as administrator of the es- 
tate of Martha Boylan, deceased, to recover the sum of $1,087.13, al- 
leged to be due from that estate to Levi M. Bâtes and others. The 
bond is in the usual form, with conditions as follows : 

"ïhe condition of the above obligation ia such that if the said Thomas 
Boylan, administrator of ail and singular the goods and chattels, rights and 
crédits of Martha Boylan, deceased, do mnke, or cause to be made, a true and 
perfect inventory of ail and singular tlie goods and chattels, rights and créd- 
its of the said deceased, which shall come to the hands, possession, or knowl- 
edge of him, the said Thomas Boylan, as such administrator, or to the hands 
ot any person or persons for him, and the same so made do exhibit or cause 
to be exhibited in the county court in probate, for the said county of Summit, 
agreeably to law, and such goods and chattels, rights and crédits do well and 
truly adrainister according to law, and ail the rest of the said goods and chat- 
tels, rights and crédits which shall be found remaining upon the accounls of 
the administrator, the same being flrst examined and allowed by the county 
court, shall deliver and pay unto such persou or persons, respectively, as may 
be legally entitled thereto; and, further, do make a just and true account of 
ail his artings and doings therein when thereunto required by the said court; 
and if it shall hereafter appear that any last will and testament was made 
by the deceased, and the same be proved in court, and letters testamentary or 
of administration be obtained thereon, and the said Thomas Boylan do, in 
such case, on being required tliereto, render and deliver up the letters of ad- 
ministration granted to him as aforesaid, and shall, in gênerai, do and per- 
form ail other acts which may at any time be required of him by law, — then 
this obligation to be void, otherwise to remain in full force and virtue." 

Alleging that the suit was brought on an instrument in writing for 
the direct payment of money, plaintiffs procured a writ of attaoh- 
ment in aid of the suit under the fourteenth subdivision of section 
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95 of the Code regulating attachments. That clause îs, tliat "in 
ail actions brought upon overdue promissory notes, bills of exchange, 
other written instruments for the direct payment of Inoney, and upon 
book-accounts, the créditer may bave a writ of attachment issue 
upofa complying with the provisions of this section." And upon the 
issue now made the question is, whether an administrator's bond is 
a "written instrument for the direct payment of money" within the 
meaning of the act. 

Looking only to the penalty of the bond, it certainly is an instru- 
ment for the payment of money, but when we come to the condition, 
•which is usually regarded as the substantial part, there is no pro- 
vision for paying any sum to any one. The bond may be a security 
for the payment of money, as where goods of the estate hâve come 
to the hands of the administrator, and money bas been obtained 
therefrom, and the county court bas distributed the fund. But that 
is in the due administration of the estate for which the bond is a 
security, and not because of any express provision of the instrument. 
And certainly the bond is not in any way similar to the instruments 
mentioned in the statute. 

In respect to the manner of payment, promissory notes and bills of 
exchange are distinguishable from many other contracts in that they 
are for a definite sum of money, payable absolutely at a specified time. 
Upon the principal noseiter a socies, the "other instrument" men- 
tioned in the statute should be of the class of promissory- notes and 
bills of exchange in respect to the quality of direct payment. Inas- 
much as the word "overdue" in the statute is applicable to the "other 
instruments" as well as to promissory notes and bills of exchange, 
such instruments must be of a character to become overdue, and an 
instrument of that character must be for a fixed sum payable abso- 
lutely at a time specified In this feature our statute differs from the 
statute of California, which gives the writ of attachment "upon a con- 
tract, express or implied, for the direct payment of money." In that 
statute no contracts are mentioned as falling within the description 
of contracts "for the direct payment of money," and nothing is found 
as to overdue contracts. It cannot, therefore, be said that décisions 
of the suprême court of that state upon the statute of that state ought 
to control hère. It is to be observed, also, that in the only case cited 
from that state in which the question was discussed the views ex- 
pressed were not altogether satisfactory to the court. Hathaway v. 
Davis, 33 Cal. 161. And the opinion will hardly be more convinc- 
ing to the profession than it was to the court. The word "direct" is 
of large use in the language, and it has been adopted into the law in 
many relations. We bave direct descent, direct taxes, direct interest, 
direct route, and so on, until we bave come now to direct payment. 
Any effort to assimilate its meaning in ail the places and connections 
in which it may be placed must fail for obvious reasons. One mean- 
ing of the Word, as given in Webster's Dictionary, is immédiate, ex- 
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press, unambîguous, cOnfessed, absolùte. In my Judginent thîs is 
clearly the sensé in which it is applied to payments. A direct pay- 
ment is one whfch is absolùte and unconditional as to time, amount, 
and the persons by whom and to whom it is to be made. And a writ- 
ten instrument which provides for such payaient is one which ex- 
presses those terms fully. It is needless to point ont the différence 
between such an instrument and an administrator's bond. The at- 
tachment will be dissolved, and the property seized discharged. 



McEvoY and others v. Hyman. 
(Circuit Court, D. Colorado. December 7, 1885.) 

Mines and Mining Claims— Location of Claim— Notice— Dbscbiption—Right 
TO Ambnd. 

The flrst record of a mining claim îs usually, if not always, imperf ect, and 
it is tlie policy of the law to give the locator an opportunity to correct his 
record when defects are f ound tlierein, and when it is so corrected the amend- 
ment takes effect with the original as of the date thereof. 

At Law. 

Patterson & Thomas, for plaintififs. 

H. M. Teller and Charles J. Hughes, Jr., for défendant. 

Hallett, J. Bjectment to recover a mining claim called "Lit- 
tle Giant," located by plaintiffs on the public lands, in the month of 
January, 1880. Défendant asserts title to part of the same ground 
under another location made in the month of October, 1879, and 
called "Durant." As it is of earlier location, the latter must be of 
superior force, if it was regularly made and properly maintained to 
the time this suit was brought. That the locators of the Durant 
went upon the ground in Angust, 1879, and opened the vein in the 
manner and to the extent prescribed by statute is fuUy shown. It 
seems that the vein crops out in places on the surface of the mount- 
ain in a way to show it is a strike for a long distance. Before Au- 
gust, 1879, two locations had been made on the vein in the lower 
part of the mountain ; of thèse locations, the one furthest north was 
made by the locators of the Durant, and called "1,001." Following 
that in a southerly direction was the Spar claim, located by Philip 
W. Pratt and others. Near the southerly end of the Spar claim the 
vein came to the surface, and there, with the consent of the owner of 
the Spar, the locators of the Durant made their discovery opening, a 
eut 13 feet or more in depth. To enable the Durant men to put their 
discovery in that place, the Spar owners gave them permission to 
move the Spar stakes to the north, so as to exclude from the Spar 
claim the ground where the discovery eut of the Durant was made ; 
and there is évidence to the effect that this was done. Some witnesses, 
however, testify that the Spar stakes remained in their original posi- 
tion during the following winter, and perhaps a longer time. 
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The circumstance that the Spar people did not afterwards make 
claim to that part of the vein, and excluded it from their application 
for patent, sufficiently proves that they had relinquished it to the lo- 
cators of the Durant ; and whether the Spar stakes were reset in the 
f ail of 1879 is not, under the circumstances disclosed by the évidence, 
an important fact in determining the rights of parties to this contro- 
versy. ïhe Spar location was not then complète ; no record had been 
made of or concerning it, and the change of linea did not encroach on 
territory previously appropriated by others. When they first entered 
on the ground, the locators of the Little Giant had actual notice of 
the Durant location in a way to put them upon inquiry touching its 
force and validity, and they openly and anxiously sought to find some 
defect in it. Under thèse circumstances, if they failed to make fuU 
inquiry, or too readily accepted the position of the Spar stakes as évi- 
dence of invalidity in the Durant clairn, they cannot now be heard 
to say Ijhat they were misled to their préjudice. It may be only a 
question of fact whether the Durant location was founded on a dis- 
coveryand work done within the limits of the Spar claim; but if it 
is more, and the plaintifs could, under some circumstances, say that 
they were misled by the position of the Spar stakes, it cannot be so 
hère. Inquiry of the Spar owners, the parties chiefly concerned in 
any attempt of others to take away Spar ground, would hâve set the 
plaintiffs right ; and the omission to make such inquiry was of their 
own négligence. Assuming that the discovery eut of the Durant was, 
by the relinquishment of the Spar owners, in ground free and open 
to occupation, the next question in the order of objections made by 
plaintifs is whether that claim was properly marked on the ground. 
On this point there is a great mass of testimony from both parties; 
on behalf of défendant, to the effect that stakes were properly set 
as required by the statute of the state (Gen. St, 723) in the autumn 
of 1879, when the location was made; that thèse stakes were seen by 
disinterested parties in the same year, and af ter the locators of the 
Durant had departed from the district, and by other persons in the 
spring and summer of the year 1880; and the stake at the south-east 
corner was found when the survey was made, in the month of May, 
1881. On behalf of plaintiffs the testimony is that diligent search 
was made in the direction in which the claim was supposed to ex- 
tend, by quite a number of persons, at varions times during the year 
1880, and no stakes could be found. In this confiict of testimony, it 
is only necessary to say that the weight is with the défendant. As- 
suming that ail the witnesses were equally worthy of crédit, those who 
testi*7 aflarmatlvely that they put the stakes in position, or that they 
saw them in place, must be taken to hâve better knowledge of the 
subject than those who say that the stakes could not be found. It 
appears that some of the witnesses who were unable to find stakes 
«xamined the ground in winter, when the snow must hâve obstructed 
the view, and the circumstances attending the inspection of others 
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may not hâve been favorable to a correct resuit. Upon the évidence, 
I conclude that the boundary stakes of the Durant were properly set 
when the location was made. 

As the Little Giant was located in January following, no question 
is presented as to diligence on the part of the locators of the Durant 
in keeping the stakes in position. Whatever the duty of a locator 
of a mining claim as to maintaining his stakes, having set them up 
in the autumn, he cannot be expected to renew them in January fol- 
lowing. 

In the course of testimony at the trial, a question was made whether 
the notice posted at the discovery eut of the Durant gave the direction 
of the vein; but it was conceded in argument that the statute did 
not require it. The notice at ail times maintained at the discovery 
eut seems to bave been fuU and complète under the statute, and no 
point is now made against it. The chief objection to the Durant lo- 
cation is founded on the original oertificate, which was filed for record 
in the proper office November 20, 1879. This, it will be observed, 
was before any step was taken towards the location of the Little Giant, 
and the objection is not as to the time it was made or filed for record, 
but it is said that the ground now claimed as the Durant location 
is not described in it, and it contains no référence to a natural object 
or permanent monument, as required by section 2324 of the Stat- 
iites of the United States. The description in the certificate is as 
follows : 

"Beginning at corner No. 1 south-west, thence east, 63 degrees south, 300 
feet, to stake No. 2; thence north, 27 degrees east, 750 feet, to stake Ko. 3; 
thence în the same course 750 leet, to stake No. 4; thence west, 63 degrees 
north, 300 feet, to stake No. 5 ; thence south, 27 degrees west, 750 feet, to stake 
No. 6; thence in the same course 750 feet, to place of beginning. Said Iode 
situated on Aspen mountain. Discovered August 13, 1879. Work done by 
open eut, twelve-foot face." 

Beginning at the south-west corner, as it was actually located in 
the survey for patent, and following the description as given in the 
certificate, the claim assumes a rbomboidal shape, extending some- 
what south and west of the survey as made, and embracing little 
more than one-half of the territory covered by the patent survey. It 
exeludes the south-east corner stake and the discovery eut. To avoid 
this resuit the surveyor who made the patent survey read the first 
course in the certificate, which is the south end line of the claim, as 
south 63 degrees east, instead of east 63 degrees south, as written; 
and the third course, which is the north end line of the claim, as north 
63 degrees west, instead of west 63 degrees north, as written. So 
underatood, the courses are approximately correct, but it is still nec- 
essary to allow something like four degrees in ail the courses for the 
inaecuracy sure to occur in the rude efforts of miners to give courses 
and distances. In the amended survey the first course is south 58 
degrees 52 minutes east, and the second course is north 31 degrees 8 
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minutes east, and so on. In support of his interprétation of the de- 
scription in the certificate the surveyor says that the intention of the 
locators to make the claim rectangular in shape is clearly apparent, 
and he was governed by the only monuments that could be found, — 
the south-east corner stakç and the discovery eut. The reason last 
stated appears to be suiSeient, for monuments are to be followed in 
préférence to courses and distances when the latter do not agrée with 
the former. Pollard v. Shïvely, 5 Colo. 309. And I think the dis- 
covery eut is to be recognized as a monument so far, at least, as to 
include it within the claim. When the point of discovery is marked, 
as required by statute, to exclude it from the claim would be most ex- 
traordinary. For, as the discovery is essential to a valid location, it 
must be presumed that the locators intend to secure that point in 
préférence to ail other parts of the claim. The lines as drawn by 
plaintiffs from the certificate alone exclude the only asoertainable 
monuments, and that is sufiScient ground for rejecting them and sus- 
taining the patent survey. So understood, however, the certificate 
is still defeotive ; for, as we hâve seen, the courses and distances were 
not correctly given, and it contains no référence to a natural object 
or permanent monument, as required by section 2324 of the Eevised 
Statutes of the United States. By one section of the statute of the 
state a certificate so détective is declared to be void, but another and 
subséquent section gives the loeator or owner of a claim the right to 
amend such defects. Gen. St. § 16, p. 722, and section 35, p. 724. 
See, also, this statute, as first enacted by territorial assembly, tenth 
session, 186. 

The section relating to amendments is as foUows: 

"Sec. 25. If at aiiy time the loeator of any mining claim heretofore or here- 
after located, or his assigna, shall apprehend that his original certificate was 
defeotive, erroneous, or that the requirements of the lavv had not been com- 
plied vtfith before filing, or shall be desirous of changing his surface bound- 
aries or of taking in any part of an overlapping claim which had been aban- 
doned, or in case the original certificate was made prier to the passage of this 
law, and he shall be desirous of securing the beneflts of this act, such loeator, 
or his assigns, may flle an additional certificate, subject to the provisions of 
this act: provided, that such relocation does not interfère with existing rights 
of others at the time of such reloeation; and no sucli relocation, or otlier rec- 
ord thereof, shall preclude the claimant or claimants from proving any such 
titleor titles as heor they may hâve held under previous location." 

It will be observed that the section provides for correcting errors 
and defects in a certificate of location as well as for changing the 
boundaries so as to take in territory not before embraced in the claim. 
Doubts hâve arisen as to whether the proviso in relation to existing 
rights is applicable tothe clause whieh refers to errors and defects in 
the certificate. The better opinion appears to be that the proviso re- 
lates only to the matter of taking into the claim new territory. Ap- 
parently that was the matter to which the attention of the législative 
assembly was chiefly directed. It is perhaps unfortunate that the 
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question of amending a certificate and of changîng the boundaries of 
a claim, which amounts to a relocation, should be expressed in gên- 
erai terms relating to both subjects, and in one section of the law. 
But the confusion resulting from such an attempt should not obscure 
the purposes of the law. Errors and mistakesincertificates of loca- 
tion are of fréquent occurrence. Under the law as it is at présent a 
full, complète, and unimpeachable certificate cannot be made without 
the aid of a surveyor and the beat instruments; and, with such aids, 
the surveyors often disagree, and time and labor are required to dé- 
cide between them. Of course, it is often, and perhaps generally, 
impracticable to obtain the services of a surveyor in making a loca- 
tion, and the miner must dépend upon his own skill and judgment. 
In such effort he usually fails. Indeed, it may be said as to the 
course of his Unes he is always in error; and the natural object and 
permanent monument required by section 2324 of the Eevised Stat- 
utes are entirely beyond his grasp. He does not know what they are, 
or how to refer to them. Every one who is at ail familiar with min- 
ing locations knows that, in practice, the first record must UBually,if 
not always, be imperfect. Eecognizing thèse difficulties, it bas never 
been the policy of the law to avoid a location for defects in the record, 
but rather to give the locator an opportunity to correct his record 
whenever defects may be found in it. Such seems to be the meaning 
of the first clause of the section above. If, at any time, a certificate 
shall be found defective or erroneous it may be amended; and section 
16 of the same act, which déclares that defective certificates shall be 
void, when read in connection with this section and qualified by it, 
will be understood as saying that defective certificates are lacking in 
force and sufficiency until amended as provided in section 25, but not 
wholly void. A void thing is null, and not subject to amendment. 
A thing in esse is a condition précèdent to the exercise of the power 
of amendment, for a living graf t cannot be put on a dead stock, there- 
fore it is not correct to say that an imperfect certificate is void. "When 
amended it bas full life, and the amendment takes effect with the 
original as of the date of the latter. This is the function and proper 
office of an amendment, to put the original in perfect condition as if 
it had been complète in the first instance. The case of Strepey.w. 
Stark, 7 Colo. 614, S. G. 5 Pac. Eep. 111, seems to support thèse 
views. The facts were différent in that case, but the right of a lo- 
cator to amend his certificate was recognized. 

After the original certificate of the Durant location was amended, 
that certificate and the amendment were properly received in évidence 
as constituting a perfect certificate having eiïect from the date of the 
original, and no objection to the record of that claim is found. In 
this view, the Durant title is superior to the other, and must prevail. 
The other questions in the case may be passed without discussion. 
The judgment will be for défendant. 
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The Hazel Kieke.* 

The Eosa. 

{Bùtrîet Court, E. B. New York. Marcli 9. 1385 

(OireuU Court, E. D. Nem Twk. July 15, 1885. ) 

1. Cabuiers of Pabsengers— Stkam-Boats— Pekaltt fob Cabkying Morb Pas- 

SENGBRS THAN AXLOWBD BT INSPECTION CBBTIPICATE — ReV. 8t. §§ 4465, 4469 

— Interstate Commebcb. 

A Bteam-boat employed by a railroad compànv to transport passengers on 
Jamaica bay. Long Island, (which ia an inlet ci the Atlantic océan entirgly 
■witbin the state of New York,) in connection with a railroad f orming a part 
of the railroad System of the whole country, is engaged in Interstate com- 
merce to an extent sufflcient to bring her within the provisions of sections 
4465, 4469, of the Revised Statutes, prescribing penalties for steamers carrying 
more passengers than allowed by their certiflcates of inspection. 
3. Samb — Effect of Possession of Inspection CEBirncATE. 

The application for and use of the certificate of inspection, required by an- 
other section of the same statute hère sought to be enforced against such a 
steam-boat, is sufflcient to require the conclusion that the steam-boat is sub- 
ject to such provisions of statute, and liable for a violation of them. 
8. Same— Public Navigable "Watbbs— Jamaica Bat— Constitutional Law. 

The waters of Jamaica bay, New York, are public navigable waters of the 
United States, within the meaning of section 4400 of the Revised Statutes. 
Such waters are under the direct control of congress in the exercise of the 
constitutional power to regulate Interstate and loreign commerce; and the 
statute forbidding the transportation on a steam-boat of passengers in excess 
of her capacity, is a régulation calculated to promote convenient and safe 
navigation on such waters, and is applicable to ail vessels navigating such 
waters, although it is not shown that they were engaged in transporting pas- 
sengers or freight between places outside the state of New York, and places 
within that state. 
4 Same— Fbbry-boat— Section 4464. 

Such a steam-boat, having obtained a certificate as a gênerai passengerboat, 
and not as a ferry-boat, does not come within the exception in section 4464. 

In Admiralty. 

Henry G. Atwater, for libelant, Eobert Elliott, in both cases. 

H. W. Johnson, for claimant, in both cases. 

Benedict, J. This is a proceediug in admiralty to enforce a lien 
upon the steam-boat Hazel Kirke, for certain penalties alleged to hâve 
been incurred by reason of the taking on board said vessel a greater 
number of passengers than allowed by her certificate of inspection. 
The libelant, Eobert Elliott, seeks to recover thèse penajties by virtue 
of sections 4465 and 4469 of the Eevised Statutes of the United 
States, which are as foUows: 

"Sec. 4465. It shall not be lawful to take on board of any steamer a greater 
number of passengers than is stated in the certificate of inspection; and for 
every violation of this provision the master or owner shall be liable, to any 
parson suing for the same, to forfeit the amount of passage money and ten 
dollars for each passenger beyond the number allowed." 

"Sec. 4469. The penalties imposed by sections 4465 and 4468 shall be a 
lien upon the vessel in each case. * * *" 

' Eeported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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At the time of taking thèse passengers the Hazel Kirke was em- 
ployed by the Brooklyn & Eockaway Beach Eailroad Company, a cor- 
poration organized under the laws of the state of New York for the 
purpose of constructing, operating, and maintaining a railroad for the 
conveyance of passengers and property over a route commencing at 
or near the easterly termination of the route of the Broadway Eail- 
road Company, in the village of East New York, and terminating 
at or near the cjiannel of Jamaica bay, in the vicinity of Canarsie 
point. This corporation, by a statute passed April 12, 1864, was em- 
powered to establish a ferry across Jamaica bay, and receive compen- 
sation for the conveyance of freight and passengers between the ter- 
mination of their railroad, at or near the village of Canarsie, on said 
bay, and any point or points on Eockaway beach ; and for that pur- 
pose to purchase, build, or hâve and use such steam-boats or other 
vessels and facilities as might be necessary in the opération of said 
ferry. By the same statute the said corporation was empowered to 
construct and operate an additional Une of railroad to run in connec- 
tion with said ferry between the termination thereof on Eockaway 
beach and such point or points at or east of Far Eockaway as the di- 
rectors of the corporation might designate. 

In pursuance of thèse statutes the said corporation was in June 
and July, 1883, engagèd in transporting passengers and freight be- 
tween East New York and Far Eockaway, by means of a railroad 
running between East New York and Canarsie, by means of steam- 
boats plying upon Jamaica bay, and by means of a railroad running 
between Eockaway beach and Far Eockaway. For the purpose of 
such transportation the said corporation used the steam-boat Hazel 
Kirke to carry freight and passengers between Canarsie and varions 
piers, four or five in number, which put out from Eockaway beach 
into Jamaica bay. The boat made five or six trips a day, stopping at 
one place in the bay between Canarsie and Eockaway beach, each trip 
requiring some two and a half hours of time. Eockaway beach is a place 
of summer resort upon the océan. On one such trip made by this 
boat on June 24, 1883, there were taken on board and transported 289 
passengers; on another such trip, made on the same day, 365 passen- 
gers were taken on board and transported in said steam-boat. On 
another suclj trip, made July 1, 1883, 375 passengers were taken on 
boàrd and transported on said boat. 

At the time those passengers were so transported, the Hazel Kirke 
was running under a certificate of inspection granted May 24, 1883, 
on the application of her master pursuant to the provisions of title 
52 of the Eevised Statutes of the United States, which certificate 
states that the said steam-boat "is permitted to navigate for one year 
the waters between Canarsie bay and Eockaway, Long Island," and 
"is allowed to carry 250 passengers." Because of the transportation 
on the trips above mentioned of the above number of passengers, be- 
ing 279 in excess of the number allowed by her certificate of inspec- 



THE HAZEL KIRKE. 603 

tion, ibe libelant, by virtue of the sections of statute above qiioted, 
«eeks to enforce a lien upon the steam-boat for the sum of $2,803.95, 
being $10.05 fare for each passenger in excess of 250 carried'on any 
of said trips. 

No serioas contest bas been made in respect to the facts; but the 
liability of the steam-boat is denied, and it bas been earnestly con- 
tended that the provisions of statute upon which this prosecution 
rests are not applicable to this steam-boat — First, because she was not 
engaged in Interstate or foreign commerce; second, because she was 
a ferry-boat. 

The first matter of inquiry presented by this défense is whether, 
upon the évidence in this case, this steam-boat, when she transported 
thèse paseengers, was engaged in purely internai commerce. Cer- 
tainly it does not follow that she was so engaged, from the fact that 
ail the places at which the vessel touched were in the state of New 
York. It is entireiy possible for a vessel to be engaged in interstate 
commerce, although ail the ports touched by her are in the same state; 
and my opinion is that, in the absence of évidence to the contrary.it 
is to be inferred from the route pursued by the boat, the connection 
between the boat and a railroad at each end of her route, the mani- 
fest connection between the railroad terminating at East New York 
and the railroad system of the United States, that this boat was, to 
some estent at least, — to what extent is immaterial, — engaged in in- 
terstate commerce. She was used to enable the public to reach a 
well-known summer resort at the sea-shore, and her occupation affords 
assurance that, as matter of fact, she was used as an instrument for 
the transportation of passengers traveling between places out of the 
atate of New York and places upon the sea within that state. 

If, then, the inference above suggested be permissible, and it be 
found that the vessel was engaged in interstate commerce, the con- 
clusion must follow that the provisions of statute above quoted were 
applicable to her, and that she, by virtue of thèse provisions, is sub- 
ject to the lien sought to be enforced by this proceeding. 

But it bas been contended hère that such an inference is not per- 
missible in a case of this character, and I therefore proceed to state 
"Bome considérations which, as I conceive, compel a conclusion by this 
court that this boat is subject to the provisions of statute hère sought 
to be enforced against her. And, first, I observe that the foundation 
of this proceeding is the violation of a certificate of inspection which 
had been granted to this vessel by virtue of the very statute now 
claimed to be inapplicable to her. When thèse passengers were car- 
ried the vessel was running under this certificate, by which a limit to 
the number of passengers she could legally carry was fixed, and this 
certificate had been issued upon the application of the master of the 
boat. This certificate was posted in a conspicuous place on the boat, 
and the boat was thus held out to the public as a vessel subject to, 
and which had complied with, the statutes of the United States un- 
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der considération, and by virtue of those laws had been approved \>y 
the inspectors as a gênerai passenger boat. The owner, having sought 
and obtained for his boat the advantages afforded to vessels author- 
ized under the laws of the United States to navigate the public waters 
of the United States, and having held his vessel out to the public as 
a vessel subject to, and navigating under, the statute in question, 
cannot now be permitted to say that the statute has no application 
in her case. The certificate of inspection required by the laws of the 
United States to be exhibited in a conspicuous place upon every ves- 
sel inspected under the laws of the United States, would be a vain 
thing if its validity dépends upon the character of the employment in 
which the owner may see fit to engage the boat. This application 
for, and use of, the certificate of inspection for this boat is sufficient, 
in my opinion, to require the conclusion that the vessel is subjéct to 
the provisions of statute sought to be enforced against her, and lia- 
ble for a violation thereof. 

The same conclusion is required by the other facts in the case, 
when to them is applied the law declared by décisions of the su- 
prême court of the United States in cases to be now alluded to; for, 
according to thèse décisions, the provisions of statute upon which 
this proseoution is founded are applicable to this vessel, although it 
be found not proven that she was engaged in transporting passen- 
gers or freight passing between places outside of the state of New 
York and places within that state. 

Hère the inquiry, it will be noticed, îs not whether this court, sit* 
ting in admiralty, has power to enforce a lien arising out of a trans- 
portation of passengers upon navigable waters of the United States. 
The power of the court in such a case is derived from the judicial 
grant of the constitution, in connection with the statute creating the 
district courts, enacted by virtue of that grant. Touching the juris- 
diction of this court to enforce such a lien, if one be found to exist 
upon this vessel, no point is made. The question hère relates, not 
to the jurisdiction of the court, but to the power of congress to create 
a lien upon this vessel, by reason of an act done when the vessel, al- 
though navigating navigable waters of the United States, is not shown 
to hâve carried passengers or goods moving from one state to another. 

Such a power has been considered to hâve been conferred upon 
congress by tho judicial grant, {U. S. \. Burlington é Henderson Co. 
Ferry Co., 21 Fed. Eep. 332;) and, the grant of admiralty and mari- 
time jurisdiction havmg been declared by the suprême court of the 
United States not to be limited by the commercial grant, {The Belfast, 
7 Wall. 642,) it may be that when the transaction is declared by the 
judicial power to be within the admiralty and maritime jurisdiction 
of the United States, the power to make such a transaction the foun- 
dation of a lien, enforceable by courts having jurisdiction of ail cases 
of admiralty and maritime jurisdiction, can be exercised by congress 
as incident to the power to create such courts. But the question 
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whether an act done upon navigable waters of the United States, and 
so within the admiralty and maritime jurisdiction conferred upon the 
United States by the judicial grant of the constitution, may, by the 
législative body authorized by the constitution to ereate courts of ad- 
miralty, be made the foundation of a lien, enforceable in sueh courts, 
is a question that does not appear to require discussion on thia occa- 
sion. Eesort to the judicial grant for power to subject this vessel to 
the provisions of statute under considération is rendered unnecessary 
by the décisions of the suprême court of the United States in the case 
of The Daniel Bail, 10 Wall. 557, and the case of The Montello, 20 
Wall. 430. Thèse décisions déclare the law to be that the commer- 
cial grant of the constitution, limited although it is to commerce with 
foreign nations, among the several states, a.nd with the Indian tribes, 
confers upon eongress power to subject every vessel transporting pas- 
sengers upon the navigable waters of the United States to the gov- 
ernmental control of the United States, whether sueh vessel be en- 
gaged in transporting persons traveling strictly between ports in the 
same state, or travelers moving from one state to another. In the 
case of The Montello, provisions of statute similar in character to those 
under considération hère, were considered and held applicable to a 
steam-boat navigating the Fox river, for the sole reason that the Fox 
river was public water of the United States within the définition of 
sueh water given in the case of The Daniel Bail. The opinion deliv- 
ered in that case makes no allusion to the employment in which the 
vessel was engaged upon the Fox river ; but the question whether the 
Fox river was public water of the United States is considered with 
care, and upon the conclusion that the Fox river was public water 
of the United States, and upon that conclusion alone, the court bases 
its déclaration that "steam-boats navigating the Fox river are sub- 
ject to governmental régulation." 

It may be said in regard to this décision that facts are stated in 
the opinion of the court justifying the inference that the vessel was 
engaged in Interstate commerce ; but the opinion makes no allusion 
to sueh an inference. The case contains no décision that the vessel 
was engaged in interstate commerce ; and the vessel was held liable 
upon the sole ground that she was navigating public waters of the 
United States. The décision of the suprême court in the case of The 
Montello, therefore, seems to furnish authority for limiting the inquiry 
in this case to the question whether the Hazel Kirke was navigating 
publie waters of the United States when she transported the passen- 
gers in question. If that be the limit of inquiry hère, the décision is 
easy; for the Hazel Kirke was navigating Jamaica bay, — an inlet of 
the Atlantic océan, — which forms a continuons highway for commerce 
upon navigable water, both with foreign nations and among the sev- 
eral states. She was, therefore, transporting thèse passengers upon 
public water of the United States, and, according to the décision in 
the case of The Montello, was subject to governmental eontrol. The 
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case of The Daniel Bail, decided prior to the case of The Montello, 
points to the same conclusion ; for in that case, to the suggestion that 
the position asserted in the décision gives congress the entire control 
of the commerce of the country, the court answers: "The présent 
case relates to transportation on the navigable waters of the United 
States." To the same effect is language used by the chief justice in 
delivering the opinion of the court in the case of Lord v. Stcamship 
Go., 102 U. S. 541, a case decided subséquent to the case of The 
Montello. There the court says, (page 544 :) 

"She was navigating among the vessels of other nations. • * * True, 
she was not trading with them, but she was navigating with them, and con- 
sequently with them was engagée! in commerce." 

That is to say, although not engaged in the same trade with thefor- 
eign vessels navigating the same océan, the vessel was navigating 
with them upon a highway of commerce between nations, and there- 
fore engaged with them in the commerce there pursued. That was 
a case of the application of a statute of the United States to a vessel 
navigating the high seas, but engaged only in the transportation of 
goods and passengers moving between ports and places in the same 
state. 

In view of thèse décisions I find it difficult to understand the posi- 
tive assertion in behalf of the claimant that the law, as declared by 
the suprême court of the United States, f orbids the application of the 
statute under considération to this vessel unless it appears that she 
was engaged in transporting goods or passengers moving from one 
state to another state, or to some foreign port. 

In this connection it may be well to observe that the statute under 
considération was passed subséquent to the décision of the suprême 
court in the case of The Daniel Bail, and its terms show that the 
power to subject vessels to such a statute was supposed by congress 
to dépend upon the character of the navigation in which the vessel was 
engaged, and that congress intended to subject to governmental con- 
trol ail vessels navigating the public waters of the United State»; for 
the statute in section 4400 déclares that "ail steam-vessels navigat- 
ing any waters of the United States which are common highways of 
commerce, or open to gênerai or compétitive navigation, • * • 
shall be subject to the provisions of this title." 

But if thèse décisions permit a wider scope of inquiry than that 
above indicated, still the décision in the case of The Daniel Ballis an 
authority adverse to the contention of the claimant hère. In that 
case the act charged was donc in a locality similar in its aspects to 
Jamaica bay. The décision in that case, therefore, compels a décis- 
ion in this case that the waters of Jamaica bay are under the direct 
control of congress in tbe exercise of the power conferred by the com- 
mercial grant. That décision also déclares that the commercial grant 
authorizes ail législation by congress appropriate for the protection 
or advancement of Interstate or foreign commerce upon such waters ; 
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and, further, that ail législation calculated to insare the convenîent 
and safe navigation of such waters is législation appropriate for the 
protection of the interstate or foreign commerce pursued, or which 
may be pursued, upon such waters. The langtiage of the court is : 

"That power [the commercial power] authorizes ail appropriate législation 
for the protection or advancement of either interstate or foreign commerce, 
and for that purpose such législation as will insure the convenient and safe 
navigation of ail the navigable waters of the United States." 

Manifestly it is not possible for congress to fully control and ade- 
quately protect commerce with foreign nations and among the several 
states, when that commerce is pursued by means of vessels navigating 
the publie waters of the United States, without controlling the naviga- 
tion of ail vessels navigating such waters, not only those engaged in 
commerce with foreign nations, and among the several states, but 
those engaged in domestic commerce, and those engaged in no com- 
merce at ail, like the yachts. Accordingly congress bas undertaken 
to regulate the lights to be carried by ail vessels navigating such wa- 
ters, and the courses to be pursued by ail vessels meeting upon such 
waters, and thèse régulations are suprême and binding upon ail ves- 
sels there navigating, because only by controlling in those particulars 
the navigation of ail vessels navigating such waters, can the safe nav- 
igation of vessels engaged in interstate or foreign commerce upon such 
waters be secured. 

Under this view of the law, dedared by the suprême court in the 
case of The Daniel Bail, the décision of this case must dépend upon 
the questions — First, whether the Hazel Kirke was engaged in navi- 
gating public waters of the United States; and, second, if so, whether 
the provision of statute which she bas violated is a provision calcu- 
lated to promote the convenient and safe navigation of such waters. 
Both thèse questions must be answered in the affirmative. The first 
does not admit of discussion; the second is free from doubt. 

The object and effect of a provision forbidding the transportation 
upon a steam-boat of passengers in excess of her capacity is plain. 
It is a régulation respecting the load to be carried by the vessel, and 
it will hardly be contended, I think, that the navigation of a vessel is 
not directly affected by the amount of her load. No. doubt one efifect 
of a régulation, confined as this one is to the number of passengers to 
be taken on board a vessel, is to promote the safety of passengers by 
insuring the safe navigation of the boat in which they are carried. 
But the safe navigation of other boats is, or may be, also directly af- 
fected by such a régulation. The ability of a vessel to stop, to turn, 
to give room in shallow water, dépends, or may dépend, upon her 
load; and her ability in thèse respects affects, not only the safety of 
her passengers, but the safety of passengers on other vessels naviga- 
ting in the same locality. The ability of a vessel to navigate any water 
dépends upon the capacity to navigate possessed by other vessels on 



608 FEDERAL EEPOKTEB. 

the same water. Upon many navigable waters of the United States 
the incapacity of a vesael, by reason of her load, to give room required 
for passing -would, for the time being, obstruct ail commerce of any 
kind upon such ■waters. It seems impossible, therefore, to deny that 
the régulation under considération is a régulation calculated to pro- 
mote the convenient and safe navigation of the public waters of the 
United States. This being ao, the régulation, according to the décis- 
ion of the suprême court in the case of The Daniel Bail, is one which 
the congress of the United States, by virtue of the grant of commer- 
cial power contained in the constitution, is compétent to make ap- 
plicable to ail vessels navigating the public waters of the United 
States, including Jamaica bay. 

I hâve thus endeavored to show that the first ground of défense, 
based upon the character of the travel for which this vessel was used 
at the time of transporting thèse passengers, is untenable. I now 
pass to the second ground of défense, namely, that the Hazel Kirke 
was a ferry-boat. Hère the contention is, not that it is beyond the 
power of congress to prescribe régulations for vessels used in oper- 
ating a ferry, but that, inasmuch as ferry-boats are by the express 
terms of the statute under considération exempted from the opéra- 
tion of section é46.5, this boat bas incurred no liability under that 
section, because she was a ferry-boat. Section 4464 provides asfol- 
lows: 

"The inspectors shall state in every certiflcate of inspection granted to 
steamers carrying passengers, other than ferry-boats, the number of passen- 
gers of each class that any such steamer bas accommodations for, and can 
earry with prudence and safety." 

And the question is whether, assuming that this boat was being 
used to maintain a ferry across Jamaica bay, the boat is therefore 
exempt from prosecution for violating in the matter of the number 
of her passengers the certificate of inspection under which she sailed. 
Hère, again, my opinion is adverse to the claimant. The statute, 
by its terms, is applicable to "ail steam-boats navigating any waters 
of the United States which are common highwaj'S of commerce, or 
open to gênerai or compétitive navigation, excepting public vessels of 
the United States, vessels of other countries, and boats propelled in 
whole or in part by steam for navigating canals," and certain varions 
régulations made by express words applicable to ferry-boats. It con- 
templâtes a séparation of steam-boats engaged in carrying passengers 
into two classes for the purpose of inspection and approval. For ferry- 
boats a spécial inspection is provided by section 4426, and by régulation 
72 a spécial certificate designating the ferry route to which the navi- 
gation of the boat is to be confined. For gênerai passenger boats 
inspection is provided by section 4464. Steam-boats of the latter 
class, when inspected, are to be inspected as to their capacity to trans- 
port safely a certain number of passengers, and to that number of 
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passengers the boat must be limited by her certificate. Steam-boats 
of the former class are by section 4426 required to be inspected as 
other steam-boats; but are required, in addition, to comply with such 
provisions for tbe better security of life as the board of supervising 
inspectors may, by régulation, require; and the inspection of a boat 
of that class is touching her capacity to carry ail the passengers that 
may be expected to pass by a given ferry route to be named in the 
certificate. When so inspected and approved, a certificate is granted 
to a ferry-boat, which limita her to a certain ferry, but which has no 
effect to limit the number of passengers which the boat eau lawfuUy 
carry over such ferry. Whether, therefore, a boat is a gênerai pas- 
senger-boat, authorized to carry passengers up to a certain limit, or 
is a ferry-boat, authorized to carry an unlimited number of passengers 
upon a certain ferry, dépends upon the character of the inspection 
applied for by the owner, and the certificate granted upon such ap- 
plication. 

In the présent instance, the master of the Hazel Kirke made ap- 
plication under the laws of the United Statea to hâve his vessel in- 
spected and approved as a gênerai passenger boat. Upon such ap- 
plication she was inspected and approved, and a certificate granted 
by which she was permitted to navigate the waters between Canarsie 
bay and Eockaway, and allowed to carry 250 passengers, and no 
more. By this application and conséquent certificate, the character 
of the boat was fixed as a gênerai passenger boat, allowed to carry 
2.50 passengers. Whether the route which this vessel foUowed con- 
stituted a ferry, in the légal sensé, is a question upon which no opin- 
ion is expressed ; but assuming that it was a ferry, my opinion is 
that the boat could not legally transport a greater number of passen- 
gers than she was allowed to transport by the certificate of inspection 
she carried. She didnotbecome a ferry-boat within the meaning of 
the statute merely by running upon a ferry route, but was a gênerai 
passenger boat, subject to the limitation in the matter of her passen- 
gers which she had sought for herself and obtained when, upon the 
application of her master, she was inspected and approved as a gên- 
erai passenger boat, and not as a ferry-boat upon a particular ferry. 

It follows from thèse views that a decree be entered in favor of the 
libelant for the sum of $2,803.95. The costs will follow the de- 
cree. 

An action was also brought by the same libelant, Robert Elliott, 
against the steam-boat Eosa, to recover a similar penalty. The fol- 
lowing is the opinion of the district court : 

Bbnedict, J. The facts in this case are similar to the faets in the 
case of the Hazel Kirke, except in respect to the number of passen- 
gers. The cases were tried together. In this case the excess in 
v.25F,no.lO— 39 
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number of the passengers carried was 123, and the decree must be 
for $1,236.15 and costs. 



The décisions of the district court in thèse cases, on appeal to the 
circuit court, were affirmed on July 15, 1885, the court delivering the 
following opinion : 

Blatchfobd, Justice. I concur with the district judge in holding 
that the sections of the Eevised Statutes on whieh thèse suits are 
founded apply to thèse vessels, although it is not shown that they 
were engaged in transporting passengers or freight passing between 
places outside the state of New York and places within that state. 
They were at the time engaged in carrying passengers on the waters 
of Jamaica bay, which were public navigable waters of the United 
States, because they were open to the Atlantic océan, and were thus a 
highway over which commerce might be carried on with other states 
and foreign countries. They were such waters as section 4400 em- 
braces. Congress undertook to assert its power of regulating vessels 
navigating such waters, and, under the grant of the power of regulat- 
ing such commerce, it could prescribe what number of passengers 
vessels navigating Jamaica bay should carry. 

I also concur with the district judge in the view that, as thèse ves- 
sels obtained certificates of inspection as gênerai passenger beats, and 
not as ferry-boats, their oharacter was thereby fixed ; and their use on 
a ferry, if this transit was a ferry, did not make them ferry-boats, 
quoad the statute, or bring them within the exception in section 4464, 
or free them from the penalties imposed by section 4465. 

In the case of The Hazel Kirke theie must be a decree for the libel- 
ant for $2,803.95, andhis costs in the district court, taxed at $58.05, 
and bis costs in this court to be taxed ; and in the case of The Rosa 
there must be a decree for the libelant for $1,236.15, and bis costs 
in the district court, taxed at $58.05, andhis costs in this court to be 
taxed. 



The Queen of the Pacific, Her Cabgo, Etc. 
{Circuit Court, D. Oregon. October 9, 1885.) 

Salvage — ^Amount dp Awakd— How Estimatbd. 

The éléments whicli enter into the estimate in flxing the amount of com- 
pensation for a salvage service are; (1) The value of the property saved and 
of that employed in saving it; (2) the degree of péril from which the saved 
property is delivered; (3) the risk to which the property and persons of the 
salvors are exposed; (4) the severity and durationof the labor; (5) the prompt- 
ness with which the services are interposed; and (6) the skill, courage, and 
judgment involved in the services. 

Samb — Decbek of District Coubt Affibmed. 

As in this case ail of the éléments which go to justify the largest allowance 
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are f ound, except tliat the duration of the labor was not long, and the risk to 
the salvors and their property, though very considérable, was not of a very ex- 
trême charaoter, the decree of the district court awarding $64,700, or ahout 10 
per cent, of the value of the property saved, is afflrmed, with interest upon 
the amount of the award from the date of the decree of the district court at 
the rate of 6 per cent. 

In Admiralty. The opinion of the district court is reported in 21 
Fed. Eep. 469, and 10 Sawy. 304:. 

Milton Andros, for claimant. 

M. W. Fechheimer, for libelants. 

G. E. S. Wood, for intervenors, Gray and others. 

Sawyee, J. At the last moment the able advocate foi the claim- 
ant filed a voluminous and exhaustive printed argument in which the 
évidence in the entire case is examined with great analytical and crit- 
ical ability. This was not, as I bave been inf ormed, f urnished to 
either the advocate for the libelants, or the advocate for the interven- 
ors. I should hâve given the opposing advocates in the case an op- 
portunity to be further heard on the questions discussed if I had 
thought it necessary to a proper détermination of any of the points 
raised in the argument. I hâve myself fully examined every ques- 
tion discussed, and I cannot but feel impressed with the care and 
labor bestowed upon the case, and with the fact that nothing bas 
been omitted that légal ability and searching analysis could présent. 
I bave examined the maps and exhibits, and the testimony in the 
case, going over much of it several times, and I hâve arrived at satis- 
factory conclusions as to every disputed point, which I will now pro- 
ceed to announce. In giving my décision, I shall follow the order laid 
down in the argument just referred to, which in turn bas foUowed 
tbe order of the ûndings of fact in the decree made by the district 
judge. 

"First. That the services performed by the libelants and intervenors tothe 
Queen of the Pacific, hertackle, apparel, f urtiiture, appurtenances, and cargo, 
on the fourth and flfth days of September, 1883, weresalvage services." 

This finding is admitted. 

"Second. The diameter of the wheel of the Queen of the Pacific is sixteen 
feet, the hub of her propaller is three feet in diameter, and the center of the 
hub is nine feet above the keel Une." 

This finding is admitted. 

"Third. At low water the hub of the propeller, when not covered by the 
swell, was elearly visible, and there was not more tlian eigiit feet of water 
imder the stern of the stranded vessel at low tide when she was aground." 

This is the first finding challenged. I shall not go into the évi- 
dence upon this head. I hâve carefully examined it, and I am satis- 
fied that the finding is fully sustained by it. To Capt. Harris' tes- 
timony bearing upon this point I attach considérable weight. Ho is 
a man of expérience, master of the government life-saving station at 
Cape Disappointment, totally disintérested, and he had good oppor- 
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tunities to observe the condition of things at the time, I think the 
finding ia fally borne out by the testimony, and I affirm it. 

"Fourfh. That the vessel and her cargo were in imminent péril of destruc- 
tion at tlie time tlie services were rendered, and that said vessel and her cargo 
would probably never hâve been saved without the aid furnished by libelants 
and intervenors. " 

This finding is also challeilged, and is examined in the claimant's 
brief under the following heads : 

"(1) Whether the vessel was in imminent péril of destruction at the time 
the services were rendered ; (2) whether it be probable that the siiip and her 
cargo would never hâve been saved but for the aid furnished (a) by the libel- 
ants, (6) by the intervenors; (3) if it be probable that without the aid of the 
libelants and intervenors the ship would bave been lost, then the degree of 
such probability. " 

This is, perhaps, the most important finding in the case, and the 
amount of property at stake ia so large, reaching about three-quarters 
of a million of dollars, it must be one of the main controlling élé- 
ments in fixing the amount of the award, and I hâve eonsequently 
given to the point what I believe to be careful and conscientious con- 
sidération. The Word "imminent, " it is insisted, conveys usually some 
idea of "immédiate," — of something to happen "upon the instant." 
But concède this to be so, in a gênerai sensé, yet it does not mean an 
instant consummation. There was péril ail the time. A storm was 
liable to rise at any moment; and there was in fact a high wind and 
rough sea on the day affcer the rescue. That the Queen was in a po- 
sition of extrême péril is admitted. That, if she had not been rescued 
at the time she was, in ail probability she never would hâve been is 
also admitted. But we do not need thèse admissions. We know from 
the history of those sands, and the wrecks upon them, from the nat- 
ural laws that govern the océan, and from ail the testimony in the 
case, that the situation was one of the greatest menace, calling for 
prompt action and constant attention, and that anything like a storm 
at any time would hâve inevitably destroyed the ship. Indeed, it 
might well be said that the destruction would hâve been inévitable 
had she not been got off at the time she was. Immédiate, prompt, 
continuons, energetic action was required to save her. Therefore, I 
think it can be said with entire truth that the danger was "imminent" 
during the entire time she was on the sand. In the opinion of ail 
thewitnesses familiar -with Clatsop spit, her position was one of im- 
minent danger. Capt. Flavel's son said that he did not think she 
could be saved. I am also inclined to attach considérable weight 
to the testimony of Capt. Barry, who bas been a résident for some 
years at Astoria, and who was then acting as the agent for the Lloyds, 
and whose opinion was "that unless there was a séries of very for- 
tunate circumstances and good management the Queen would not 
come ofif. " Ail seemed to entertain similar views. 

As to whether the ship would probably bave been lost but for the 
efforts of the salvors, it is in évidence and admitted that immediately 
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after the steam-ship grounded the engines were reversed, and kept 
backing with full force for several hours without avail, and that she 
went on and came off at about the same stage of the tide is likewise 
admitted. AU that the steam-ship had acquired before the libelants 
took hold of her in addition to her propeller was the anchor sent out 
during the night by means furnished by the intervenor Gray. Mean» 
while, she had lain over 24 hours on the sands, and it had bedded 
about her, burying her propeller-blades so deeply that the engineer 
found great difficulty in working them past the center. To the cable 
attached to the anchor, which anchor was very soon deeply bedded, 
and never came home at ail, was applied a fotirfold purchase, which 
. would multiply the power of the capstan engine four times, less fric- 
tion and stilifness of cordage. I bave no doubt this anchor held the 
ship from going further on the sands. Again, at the high tide, after 
midnight, with the capstan worked by an engine of 50 horse-power, 
with the fourfold purchase mentioned, and the main engines in full 
play for several hours, the tide being at its height, the ship failed to 
come oflf, or even to move. There is évidence tending to show that 
she moved a little ; but I do not trust that évidence, — it does not satisfy 
mymind. It was certainly very difficult to détermine, by the means 
employed, that the ship had moved the short distance of nine feet, 
as testified to by third officer Wheeler, the only officer who speaiks 
with any degree of positiveness, but to whose évidence I do not at- 
tach much importance; for he at one time testified that she moved 
5é0 inches, which wholly uncorroborated statement he, upon the fol- 
lowing day, corrected and limited to 108 inches. Capt. Alexander, 
who, of ail on the ship, ought to bave known, is very careful not to 
say that she moved; he will only say, "It was the generalimpression 
that she moved that night." Capt. Harris, of the life-saving station, 
a disinterested witness, and one upon whose testimony I feel disposed 
to rely, says that he tied a rope yarn about' the hawser, and it carried' 
through the hawse-pipe about nine feet; but this, he said, would only 
indicate that the ship moved, or the anchor came home, or the hawser 
stretched. In another place Capt. Harris states positively that he 
does not think the ship moved; and, on carefuUy examining his tes- 
timony, I bave concluded this to be his real opinion, and wbat he 
meant to indicate about the pièce of twine was that the new hawser 
had stretched about nine feet. But, suppose she had moved, if she 
stopped after having moved, the stoppage must hâve been occasioned 
by Bome résistance greater than she had been overcoming; and to stop 
a ship of her size, when once in motion, with considérable momentum 
acquired, no trifling sand-bank would suffice; so that we might truly 
say the last condition of this ship was worse than the first. My own 
conclusion is that the ship did not move at ail. 

Again, it is said in behalf of the theory that the Queen accomplished 
her own relief, that Capt. Alexander called out to the engineer to 
give her ail the steam she would stand, to "throw the throttle wide 



614 FEDEKAL EEPOEXEK. 

open, " or something of that kind, and thea she came off . Now, aecord- 
ing to the engineer's testimony, the whole machinery of the vessei had 
been working up to its f ail capacity for half an hour before she came 
off, 80 that, whatever Capt. Alexander may hâve intended, it ia évi- 
dent his words had no effect. He doubtless gave the order as the vas- 
sel roiled back and forth, and he saw.she was loosened in her bed ; but 
the critical moment had passed, and the work had been accomplished. 
I think it is clear from the évidence that after the four tuga of Capt. 
Flavel swung around to their second position (the main and the cap- 
stan engines being in fuU play) there was a "long pull, a strong pull, 
and a pull altogether," which had the happy resuit of releasing the 
ship. Whether any of thèse forces, and, if any, just which ones, . 
could hâve been dispensed with is a matter that cannot be known ; 
but, in my opinion, they were ail necessary, and ail contributed largely 
to release the ship, and I hâve no doubt at ail that the vessei would 
never hâve been gotten ofif if it had not been for the efforts of the sal- 
vors, libelants and intervenors. I do not think the services of either the 
libelants or the tugs or of the intervenors could hâve been dispensed 
■with without a loss of the vessei. It was, as I say, a united effort, 
at the right moment, after the vessei had been loosened and roiled 
over in her bed by the action of the libelants, that released the ship. 
I think this finding of the district judge is couched in very moderate 
language. To me it seems he would hâve been justified in using 
the stronger terms, perhaps, that but for the salvors her loss would 
hâve been inévitable. We know thèse facts : that after she went on 
she worked her engines to their utmost capacity for some hours with- 
out any effect; that again, at the next tide, she, together with the 
capstan engine, working at the capstan connected with the anchor, 
worked them ail for two hours at their f uU capacity without effect ; 
and again, at the foUowing tide, after working ail her engines for two 
hours, and for the last half hour at their full capacity, with the aid 
of Capt. Flavel's four tugs, and after the tide-rip had 24 hours to 
bank her up, she did in fact corne off at a tide several inches lower 
than when she went on. AVhat would hâve happened in theabsence 
of any one of thèse aids we can only conjecture. It is true that a 
considérable cargo had been jettisoned, but the ship was buried still 
deeper in the sand in the mean time. I think it safe to conclude 
that she never would hâve been got off with any appreciably less aid 
than was afforded. I do not think it necessary to oecupy more time 
in reviewing the évidence and presenting my reasons further upon 
this head. The iinding of the district court is affirmed. 

One other point I deem it proper to notice in this connection ; that 
is, that in order to depreciate the services of Capt. Flavel and his tugs 
the claimant finds it necessary to give full crédit to the efficiency of 
this anchor, carried out by the means furnished by Gray, the scow, 
and the tug Canby ; and, in seeking to deprive Gray of his share of the 
reward as a salvor, the advocate for the claimant suggests means by 
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which the ship, without the aid afforded, could hâve accomplished 
the same purpose, but none of thèse means are shown by the évidence 
to hâve been used, or even otherwise suggested, and what might hâve 
been done is whoUy conjectural. Ail that is certain is that Capt. 
Gray, either from expérience in such matters, or by a happy inspi- 
ration of the moment, grasped the fact that the Queen had no means 
for carrying out her heavy anchors, and that his scow VFOuld afford 
a ready and certain way of approaching her, and suitable means for 
accomplishing this object; that he acted promptlyupon thethought, 
brought his scow from Astoria, and that the means thus provided by 
him were used with great benefit to the ship ; and that until the ar- 
rivai of the scow the planting of an anohor had not even been dis- 
cussed or suggested, so faraswe know; that Capt. Gray remained by 
the distressed steam-ship until bis services were no longer needed, 
and in the dark with his tug and scow assisted in carrying out this 
anchor, — ail of which shows that he is largely, if not solely, entitled 
to the crédit of whatever benefit this anchor was to the ship. 

"Fifth. That the vessel went on and came olï the spit where she was 
aground at high water ' slack.' " 

This finding is not challenged. 

"Sixtli. That on the fourth of September, 1883, it was high water at the 
point where the vessel was aground at about 1:41 o'clock in the afternoon, 
and on the fifth of September, 1883, it waa high water at the same point at 
about 2: 07 in the afternoon." 

This finding is not challenged. 

"Seventh. That the main engines of the vessel are 3,000 horse-power, and 
she has also a smaller engine of 50 horse-power; that the highest capacity to 
which the main engines were ever worked during the time she was stranded 
was about 2,200 horse-power; and that as soon as the vessel grounded her 
engines were reversed and worked to their full capacity atterapting to back 
her off, but without success; and that on the night of the éth, at high tide, 
both her main and her smaller engines were worked to their full capacity for 
about two liours in attempting to get the vessel ofl, but without success." 

This finding is not challenged, 

"Eighth. That the engines of the stranded vessel had been workingto their 
full capacity for about half an hour immediately prier to the time when the 
vessel came off the spit." 

This finding is admitted. 

"Ninih. That the weather during the time the vessel was stranded was 
thick witli fog and smoke, and the sea was comparatively smooth, with a 
swell thereon of about six feet." 

This finding is challenged, but there is no' coptest upon it except 
as to the height of the swell, and I think the majority and weight of 
évidence sustain the finding. It is afiBrmed. 

"Tenth. Tliat on the night of the fourth of September, 1883, and at low 
tide, there wereliglit breakers or tide-rips in the vicinity of the place where 
the vessel was aground." 
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This finding is challenged, but was, as î remember it, abandoned 
on the trial. Certainly there is no conflict as to this point in the 
évidence, and the finding is affirmed. 

"Eîeventh. That on the day following the rescue of the vessel the weather 
and surf on the spit were such as would hâve made it very dangerous for the 
vessel if she had been there." 

This finding is challenged, but exactly why I cannot undersfcand, for 
the next finding, which is admitted, contains a corroboration of it. 
However, it is, in my opinion, fully sustained by the évidence, and is 
affirmed. 

"Twelfth. That if the vessel had uot been rescued when she was in ail 
probability she never would hâve been saved." 

This finding is not challenged, and it obviâtes any necessity for the 
three preceding findings. 

"Thirteenth. That the libelants and intervenors displayed promptitude, 
energy, skill, and good judgment throughout in the performance of the serv- 
ices rendered to the property libeled in this suit, and thac the safety of such 
property was largely due to the efEorts of the libelants and intervenors in 
thatbehalf." 

This finding is challenged, but is discussed in claimants' brief in 
the third subdivision of the éléments of salvage, and under the fourth 
finding of the decree. I do not think it necessary to add anything 
to what I hâve already said, further than to remark that I think it 
highly probable, if not certain, that a man of the large expérience of 
Capt. Flavel, (over 25 years at the mouth of the Columbia river, and 
engaged in the steam-tug business for towing and aiding vessels,) 
would know more about the business in hand than any other person 
présent. At ail events he was left to bis own devices and discrétion, 
and at no time was he interfered with or a suggestion made to him by 
those on the Queen. This shows the confidence reposed in Capt. 
]?lavers judgment, expérience, and discrétion by the officers and 
agents of the Queen. Some fault bas been found with him for haul- 
ing with the tugs on the port quarter of the Queen of the Pacific, and 
with bis theory of "wiggling" her in her bed, and the opinion bas 
been expressed by some of claimants' witnessesthat he ought to hâve 
pulled dead astern, so as to drag her off in the way she went on. In the 
■first place, she was a very large and heavy ship, and must hâve gone 
onto the bank or spit under full headway, for she was found wbolly in- 
side the 12-foot depth of water Une, and a long way inside the Une of 
breakers, and no efforts of her own gave her any relief. It is évident 
thatloose, shifting sand8,of the character thèse are shown to be, would 
bank about her mid-ships, and it is in évidence that she had a consid- 
érable bank on her starboard side, and it is more than probable 
there was one on her port side also. Thèse banks had accumulated 
under the opération of the "tide-rips" during the 24 hours and over 
that the Queen of the Pacific was on the spit, and it is évident that 
to hâve dragged her through them, she being wider amid-ships than 
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aft, would have been, in the nature of things, very difficult if not im- 
possible. It does not need évidence to show, on the other hand, that 
if she could be moved ever so little in her bed it would loosen the 
sand about her and allow the water to rush in and help clear it away. 
Besides, thèse banks of sand closely impacked about the sides of a ship 
would, not only by friction and pressure hold the ship in her bed, but 
exclude the water and its pressure, and thus diminish largely thearea 
of the lifting surface for the water to act upon, and the buoyant effect 
would be lost of a large portion of the water about her, so that it would 
require a greater depth to float her than if the sand were not packed 
about her sides. By pulling on the quarter, and endeavoring to turn 
the ship in her bed about her midlines, it is évident a greater force 
could be exerted to break up this bed of sand. Moreover, thèse ca- 
bles, one fastened to her starboard and one to her port quarter, were 
attached to the ship 20 or 25 feet above her keel, thus giving this 
leverage to the tugs to enable them to roll her upon her keel. For 
example, we ail know that by fastening the cables on the masts a 
little above the decks, and using the leverage afforded, ships are often 
hove down to scrape or repair their bottoms. That this proceedihg 
produced its proper effect is évident from the fact that when the tugs 
had pulled for awhile the ship righted and surged over to port, but 
when they relaxed, and fell around more to stern, at the time tîiey were 
getting into position to pull her off, she again roUed back to starboard, 
(thus rolling back and forth in her bed,) a conclusive proof, to my 
mind, that she had broken her bed of sand, but was still resting her 
keel upon the bottom, and was far from being afloat. Mueh stress is 
laid upon the anchor laid by the Queen by the aid of Capt. Gray, 
and which was attached to a cable having a fourfold purchase rigged 
upon it, and operated by the steam capstan. This anchor was put 
ont and located under the directions of the ofScers of the Queen for 
the purpose of holding her, and to aid in withdrawing her from her 
perilous position, yet it was planted out in very nearly the same di- 
rection as that last occupied by the tugs in relation to the Queen. 
This is conclusive évidence that the offieers of the Queen at that time 
thought this the proper direction to pull in order to work the ship in 
her bed and relieve her from her perilous position, and is a practical 
vindication by the respondents themselves of the judgment of Capt. 
Flavel in pulling off the port quarter until the vessel should break up 
her bed of sand, and so become loosened and lifted up as to be in a 
position to float off by the united stern pull as afterwards applied. I 
will not go into this question further as to the propriety of the action 
of the libelants, but will say that success in fact, after repeated fail- 
ures without their aid, vindicated their judgment, and that I fuUy 
concur in the finding of the district judge, which is affirmed. 

" Fourteenth. That in the performance of the services the libelants onboard 
the tugs, under the management of the libelant George Flavel, were exposed 
to considérable danger and risk,and that the tugs managed by libelant George 
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Flavel were in considérable danger of destruction during the performance of 
the services. " 

This finding is challenged, and is examined by the oounsel for the 
claimant in the second subdivision of his considération of the éléments 
that are to be considered in determining the amount to be allowed for 
a salvage service. I will not attempt to give ail the reasons that 
hâve led to my conclusion on this point. The finding, and the lan- 
guage in which it is expressed, commend themselves to my approval 
upon the évidence. The risk or danger may not hâve been and was 
not of the most extraordinary character, but it certainly was of such 
a character as to be worthy of great considération. It was considerably 
greater than that of an ordinary towage service. If there was no other 
évidence, it would be sufiicient to note that fears for the safety of the 
tugs were expressed by those on board the Queen ; and, though the 
weatherand the sea were not of the most dangerous character at the 
time, still the safety of those on board the tugs was identified with that 
of the tugs themselves, and in such a scène what would hâve been the 
resuit of any accident must remain largely a matter of conjecture. 
We know from gênerai expérience that on such occasions there is al- 
ways more or less danger. The fact that Capt. Flavel, in response to 
expressions of fear on the part of some of the crew, said, in tones 
manifesting some degree of passion, "Stay hère; you can't drown, 
anyhow," is dwelt upon by the advocate for the claimants as show- 
ing his (Flavel's) estimate of the danger to be slight ; but, taking the 
évidence altogether, I think the more reasonable view is that there 
must bave been considérable danger when Capfc. Flavel found it nec- 
essary to quiet the appréhensions of experienced seamen by such a de- 
cided command. However that may be, it is not important, for it is 
plain that the tugs could not hâve been damaged to the extent they 
were — over $3,000 being allowed, and admitted to be just, for repairs 
to the tugs — if something more than ordinary risk had not been in- 
curred. The damages allowed to the tug least injured were more than 
$500 dollars. Again, the risk of grounding, some of them having 
thumped on the bottom, and of loss of one or more of the tugs, was 
not an ordinary risk ; and, as before remarked, the safety of the crew 
was in a measure identified with that of the tugs they were on, I con- 
sider the finding a very proper one, and afârm it. 

"Fi/teenth. Tiiat no contract was made or entered into between the libel- 
ants and claimant in relation to the services so rendered by libelants as to the 
compensation to be paid or received therefor, and that the value of such serv- 
ices should be determined under the gênerai admiralty law." 

This finding is admitted. 

"Sixteenth. That the bills presented by the intervenor Gray to George G. 
Perkins, and paid, were presented and paid under the appréhension that the 
libelant George Flavel would settle his demands on the basis of services rather 
than of salvage, and with the understanding that if it should prove other- 
wise, and légal proceedings for salvage should be instituted, then the rights 
of the intervenor should not be prejudieed by such settlement." 
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This finding is cballenged, but I find the évidence of Capt. Gray 
to be very clear, direct, and positive upon the point, and in compar- 
ing it with that of Gov. Perkins I see no reason to disbelieve it. Gov. 
Perkins admits some such conversation, and so confirma Gray, but 
places a somewhat différent construction upon it. But bis memory 
is not so deeided nor so clear as Capt. Gray's, and, as I bave said, I 
can see no reason to doubt the latter; but if tbere were any doubt 
upon the question, the testimony of Mr. Noyés, a disinterested wit- 
ness, that Gov. Perkins afterwards said that Gray ought to share if 
the otbers received salvage, or remarks to that eiïect, would résolve 
it in favor of Gray. This finding will be aflSrmed with the exception 
of the word "appréhension." Appréhension conveys some idea of fear. 
I think the word "expectation" more nearly represents the state of 
facts disclosed by the évidence. With this altération the finding of 
the court below is affirmed. 

" Secenteenth, That the value of the property saved is as follows: The 
Queen of the Pacific, $485,000; her cargo, $220,000; express m.atter, $22,760; 
passenger fares, $3,124.56; freight earned, $5,912.28; making in ail the sum 
of $73*3,786.84." 

This finding is admitted. 

"Eighteenth. That the amount of cargo jettiaoned was about 632 measure- 
ment tons, valued at about $95,000." 
Tbis finding is admitted. 

"Nineteenth. That the value of the property employed in performlng the 
salvage services aforesaid was as follows: By the libelants, $100,000; by the 
intervenors, Gray et al., $50,000; making in ail the sum of $150,000." 

This finding was challenged, but the objection was abandoned on the 
trial, and the finding is considered admitted. I only care to remark 
upon tbis, as an élément in detei^mining a salvage award, that it is a 
considérable amount of property for salvors to put at risk. It is about 
one-fiftb the value of ail the property saved, which, as I bave said, 
was itself an extraordinary amount; and the value of the property en- 
gaged in the salvage services is an important élément in determin- 
ing the amount to be awarded. 

" Twentieth. That the expansés incurred by the libelant George Flavel in 
and about the performance of the salvage services were as follows: For 
repairs to the tug Brenharn, $820; to the tug Columbia, $1,120; to the tug 
Astoria, $560; to the tug Pioneer, $700; in ail the sum of $3,200." 

Tbis finding is admitted. 

" Twenty-first. That neither of the libelants nor the intervenors would hâve 
been entitled to any compensation if the property had not been saved." 

Tbis finding is challenged, but upon wbat ground I am ignorant. 
The point bas not been argued before me. The finding is affirmed. 

"Twenty-seoond. That the libelants and intervenors are entitled, according 
to the rule of the admiralty law, to the sum of $64,700, as compensation for 
the services rendered by them, which aum should be distributed among them 
as follows:" [Hère follows the distribution made by the district judge.] 
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This award is, of course, the great issue, and the only ultimate is- 
sue, contested on the appeal in the case, to the détermination of which 
ail other findings tend, and the remarks already made in consider- 
ing them render any f urther discussion of the éléments of the salvage 
service unnecessary. It simply remains now to détermine whether 
this award is disproportionate to the services rendered. In arriving 
at a conclusion the whole case must be taken into view. The award is 
$64,700 in ail. It is libéral, but the case demands that it should be so. 
It would hâve failed to satisfy the rules and théories of admiralty 
law if it had not been libéral. The permanent interests of commerce 
and of the public, as well as of the underwriters and owners them- 
seives, demanded that the award should be libéral. The éléments 
which enter into the estimât^ in fixing the amount of compensation 
for a salvage service are : (1) The value of the property saved and 
of that employed in saving it. (2) The degree of péril from which 
the saved property is delivered. (3) The risk to which the property 
and persons ôf the salvors are exposed. (4) The severity and duration 
of the labor. (5) The promptness with which the services are inter- 
posed; and (6) the skill, courage, and judgment involved in the serv- 
ices. In this case ail the éléments which go to justify the largest al- 
lowance are f ound, except that the duration of the labor was not long, 
and the risk or danger to the salvors and their property, though very 
considérable, was not of a very extrême character. It is seldom that 
so manyof thèse éléments are found in the same case. The péril of the 
property saved was very great. The destruction of the vessel seemed 
almost inévitable. The amount saved was large, as was the value 
of the property employed in saving it. The service was promptly 
rendered, and a high degree of skill, courage, and judgment dis- 
played. The amount of property rescued from almost inévitable de- 
struction is very large indeed, — about three-quarters of a million of 
dollars. The risk to life and property of the salvors, while not of the 
highest degree, was well deserving considération. The circumstimces, 
therefore, demanded a libéral allowance, and as I hâve before said, the 
award is libéral, but I am not prepared to say that it is too libéral. 
On the contrary, taking the whole case into considération, I am satis- 
fied it is no more than true policy and justice require. The allowance 
is only about 10 per cent, upon the value of the property saved. 
Whilé the sum in the aggregate is large, the pereentage upon the 
value is not so. The distribution of the award I shall not go into. 
The district judge had the parties and the witnesses before him, and 
I am satisfied that he considered well the distribution he made. It 
is satisfactory to me, and there is no complaint on the- part of those 
claiming the salvage moneys allowed. The finding is afSrmed. 

There are certain other intervenors in the case, though how they 
get hère is a question. On looking at the records I find they never 
filed any stipulation for costs in the district court, either upon iiling 
their intervention, or at any other time, and the only way they appear 



THE STONINGTON. 621 

before me is by this notice of appeal. No one appeared for them in 
court at the oral argument, and I only found out that they were mak- 
ing any contest hère by accidentally discovering a short statement of 
their points among the papers. Their cause was considered aban- 
doned in the district court, and their intervention was ordered dis- 
missed. I afiQrm that décision. 

The decree of the district court in this cause is affirmed. 

I hâve concluded to allow 6 per cent, interest — maritime interest — 
upon the amount of the award from the date of the decree in the dis- 
trict court. Counsel, in preparing the findings and decree of this 
court, will conform to those of the district court in ail respects, except 
in the particular I hâve mentioned relative to the conditional settle- 
ment with Capt. Gray. For the word "appréhension" will be substi- 
tuted the words "under the expectation and upon the hypothesis." 



The Stonington and The Wm. H. Payne.' 

(GvrcuU Gowrt, E. jj. Nm Tork July 7, 1885.; 

1. ADMiKAiiTT Appeal— Evidence— New Pkoofs in Circuit Coubt — Testimont 

"WlTHHBLD in DiSTBICT COUBT — ClRCtTIT COUKT RULBS 4 AND 15. 

On a trial in the district court, claimants put in no testimony, and, on the 
libelant's testimony and the pleadings, a decree was rendered in favor of 
libelant. On appeal to the circuit court, claimants oflered in évidence the 
dépositions of witnesses taken in the circuit court, under libelant's objection 
to them that the witnesses were not examined in the district court, though 
présent or procurable. Held, that the libelant had substantially complied with 
rule 15 of this court, requiring cause to be shown against the admission of new 
proofs, and that those dépositions as to which it was proved that the wit- 
nesses had been présent at the trial in the district court must be rejected, 
but not the others. 

2. Samk — Afpirmanoe. 

On the pleadings and the new admissible proofs, the décision of the district 
court in favor of the libelant was affirmed. 

Admiralty Appeal. 

Jas. K. Hill, Wing é Shouày, for libelant, the Lehigh Coal & Navi- 
gation Co. 

Miller, Peckham é Dixon, for the Stonington. 

Carpenter d Mosher, for the Wm. H. Payne. 

Blatchfoed, Justice. In this case the claimants of the two ves- 
sels libeled put in separate answers. At the trial the libelant pro- 
duced two witnesses. The claimants put in no testimony. There 
was a decree for the libelant against both vessels. The claimants of 
both appealed to this court. The pétition of appeal on behalf of the 
Payne states that on the appeal her claimant "intends to seek a new 
•décision on the law and facts, and to hâve said cause heard anew in 

'Reported by E. I). & Wyllys Benedict, Esqs., of the New York bar. 



622 l'JiUEHAL ItErOKTJill. 

the circuit court on the pleadings and proofs in the district court, and 
other proofs to be introduced in the said circuit court." The pétition 
of appeal on behalf of the Stonington states that on the appeal her 
claimant intends only "to bave the said cause heard anew on the same 
pleadings and the same proofs, and such other proofs and testimony 
as may be ofifered." Eule 4 of this court (rule 119 of the circuit 
court for the 8outhem district of New York) provides that the written 
appeal shall "state whether it is intended on the appeal to make new 
allégations, to pray différent relief, or to seek a new décision on the 
facts ; and the appellants shall be concluded in this behalf by the ap- 
peal filed." Eule 15 of this court (rule 130 of the circuit court for 
the Southern district of New York) is as follows : 

"If the appellee shall hâve any cause to show why new allégations or 
proofs should not be offered or new relief pvayed on the appeal, he shall give 
four days' notice thereof, and serve a copy of the affldavit containing the 
cause intended to be shown ; and such cause shall be shown within the two first 
days of the term; otherwise, the appeal shall be allowed according to it» 
terms. " 

The final decree in the district court was entered March 18, 1885. 
The pétition of appeal in the case bî the Payne was fîled March 28, 
1885, and that in the case of the Stonington, April 6, 1885. On 
May 16, 1885, the dépositions of five witnesses on the part of the 
Payne were taken in this court, on notice, two of them being cross- 
examined on the part of the libelant. Before the examination com- 
menced, the libelant entered on the record an objection to the taking 
of any testimony on the part of the Payne, on the ground that no 
testimony was taken on her behalf in the district court, "although 
the witnesses not produeed were présent, or, if not, were procurable, 
and might hâve been examined then." It is not shown that any one 
of thèse five witnesses was présent at the trial in the district court, 
or that his testimony could hâve been procured for that trial. On 
May 21, 23, and 29, 1885, the dépositions of six witnesses on the 
part of the Stonington were taken in this court on notice, five of them 
being cross-examined on the part of the libelant. Before the exam- 
ination commenced, the libelant entered on the record an objection to 
the taking of any testimony on the part of the Stonington, on the 
ground that no testimony was taken on her behalf in the district 
court, "although the witnesses were présent or procurable." It ap- 
pears by the record of their testimony that two of those six witnesses 
were présent at the trial in the district court, but nothing is shown 
as to the other four. 

At the hearing in this court the dépositions so taken in this court 
were offered as évidence against the libelant, and it took the objection 
that they should be rejected because they were not taken for, or the 
witnesses examined at, the trial in the district court. As authority 
for the rejection, the décision of the circuit judge in the case of The 
Saunders, 23 Fed. Eep. 303, in the circuit court for the Southern dis- 
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trict of New York, îs invoked. In that case the opinion of the court 
states that the appellee moved to suppress the dépositions of wit- 
nesses taken in this court by the appellant, "because, although the 
witnesses were présent at the instance of the appellant, at the hear- 
ing in the district court, they were not examined." The motion was 
granted because the testimony had been deliberately -withheld in the 
court below. 

I think the appellee bas substantially complied with rule 15 in re- 
gard to the two wituesses for the Stonington who are sbown to bave 
been présent at the trial in the district court, but not as to any of 
the other witnesses; and that, as to ail but those two, the appeals 
must be allowed according to their terme; that is, with new proofs. 
As to those two, the ruling in The Saunders must be applied as the 
law of the circuit, so long as it stands unreversed by the suprême 
court. 

The two witnesses referred to are Coon, the bow watchman of the 
Stonington, and Griffin, her captain. Their dépositions are rejected. 
The two witnesses in the district court were Waite, the captain of 
the Catasaqua, in tow of the Payne, and Hughes, the captain of the 
Hazard, in tow of the Payne. On their testimony, in connection 
with the pleadings, the district court held the Payne to hâve been in 
fault, because, although she gave to the Stonington a signal of two 
whistles, to which the latter made no reply, the Payne did not im- 
mediately stop and reverse her engine. The court was of opinion 
that if she had done so she could hâve kept her tow from striking 
the drilling-machine, notwithstanding the flood-tide; and that if, when 
she gave that signal to the Stonington, it was impossible for her to 
avoid the drilling-machine by stopping and reversing, she was in 
fault for having a tow which she could not control. The district 
court held the Stonington to bave been in fault, because, receiving a 
signal of two whistles from the Payne, she did notimmediately reply, 
but kept on, and then gave a signal of one whistle to the Payne, at 
a time so late as to cause the Payne, in order to avoid a collision 
with the Stonington, to stop at a point so near to the drilling-machine 
as to be unable to avoid a collision with it. 

Thèse views are the same which resuit, as to each vessel, from her 
answer and from the new admissible proofs, and there must be a de- 
cree in accordance with that of the district court, with costs to the 
libelant in both courts. 

This décision governs the case of The Continental Ins. Co., so fat 
as the facts of it are the same. 
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Morgan, L. & T. S. S. Co. ». De Arrotbqui.' 
(District Court, E. D. New York. May 7, 1885.) 

Admiraltt — PiiEADiKG — Nambs op Parties— Exception. 

An averment in an answer in an action for salvage that "other ]nsuranc« 
companies" wereinaurers of property saved is insufflcient, in the absence of an 
averment that their names are unknown. 

In Admiralty. Exception to answer. 

Charles H. Tweed and R. D. Benedict, for libelant. 

Evarts, Southmayd d Choate, ÇTreadwell Cleveland,) for claîmant. 

Benedict, J. The exception taken to the answer is équivalent to 
a motion to make more definite and certain the averment of the sec- 
ond article of the answer, where it is alleged that "the Thames & 
Mersey Marine Insurance Company, Limited, and other Insurance 
companies, were insurers" of the property saved. Manifesfcly this 
averment is uncertain, in that it does not designate by name the 
insurance companies referred to by the words "other Insurance com- 
panies." In the absence of an averment that the names of such other 
insurance companies are unknown to the défendants, the allégation in 
the second article of the answer is insuffieient. 

Exception sustained, with leave to défendants to amend* 

^Beported by K. D. & Wyllys Benedict., Eaqs., of th0 New York bar. 
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Carbouc Soap Co. V, Thompson and another.* 

(Circuit Court. E. D. Texas. November, 1885.) 

1. Tkadb-Mabks — ^WoKDS Descriptive op Nature and Qttalitt of Compottnd. 
A Word that is descriptive of the nature and quality of a compound cannot 
be claimed and allowed as an exclusive trademark. 
3. Same — Imitations of Packages and Labels. 

Parties will be protected from the imitation of tlieir packages so far as they 
are peculiarly designed and sbaped for the purpOse of distinguishing tlieir 
goods; and from the imitation in color, design, style, and lettering combined 
of the labels used to mark said packages. 

In Equity. 

Complainants allège that they are proprietors of an article called 
"Buchan's Cresylic Ointment," an article designed and used as a rem- 
edy for cattle affeoted by the screw-worm, and for other purposes, and 
that they put it up for sale in peculiar-shaped bottles and digtinctive 
labels, printed in colors, both of which had been used by them and 
their predeeessors in business for upwards of 16 years; that défend- 
ants, who had also been largely engaged in the business of selling 
complainants' goods, had recently put upon the market, and were sell- 
ing in opposition thereto, another and différent kind of ointment rep- 
resented to be for similar uses, and prepared and put up in imitation 
of complainants', so as to resemble the same in respect to name, 
form, and size of packages, labels, and gênerai external appearance, 
and sold under the gênerai name of "Cresylic Ointment," to the great 
détriment and injury of the complainants; and they prayed for an 
account of ail sales made by the défendants of the aîleged imitation 
article, that they be condemned to pay over their profits, and for ail 
loss and damage sustained by complainants, and that they be en- 
joined from using the word "Cresylic," and from using packages, 
labels, etc., similar to complainants'. 

McLemore é Campbell, for complainants. 

Hume & Shepard, for défendant. 

Pabdeb, J, When the original bill was before the court for a re- 
straining order, and afterwards, when on bill and af&davits the court 
directed the restraining order to stand over until hearing on the merits, 
it was considered, on the showing made, as plain that the complain- 
ants and their predeeessors had adopted a"s a trade-mark the word 
"Cresylic," and the particular setof packages and labels described in 
the bill to identify and distinguish their goods, and had, by energy 
and outlay, built up a valuable trade; that the défendants were en- 
gaged in introducing and selling goods that had purposely been put 
up in particular packages identical in size and shape, and with 
elosely imitated labels, with the intention of taking advantage of the 
réputation complainants' goods had acquired, and with tue f urther 

»Keported by Joseph P. Homer, Esq., of the New Orléans bar. 
v.25F,no.ll— 40 
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intention of deceiving purchasers. At tbe same time it seemed, from 
the showing made by affidavita, that, while there was doubt on the 
subjeet, the word "Cresylio," claimed as a trade-mark by complain- 
ants, was a word arbitrarily and fancifuUy used by the complainants, 
not indicative or descriptive of the quality or nature of the article to 
which it was applied, and therefore a legitimate trade-mark. 

Under this state of the case, and distinctly reserving the questions 
involved until the hearing on the merits, the court allowed the re- 
straining order to stand as an injanction pendente lite. It is deemed 
proper to make this statement, as counsel in briefs hâve partly as- 
sumed that the merits of the case hâve been already decided by the 
court. Now, on the hearing, the case is submitted upon a mass of 
évidence taken contradictorily in a suit tried in the suprême court 
of New York, involving exactly the same issues. We hâve examined 
this évidence carefully, and while there is much conflict as to many 
facts, and more as to chemical théories, we hâve no trouble in sift- 
ing out a few leading and clearly proven facts, which, in our view, 
control the case. 

1. There is an article — a productof coal tar — known in commerce 
and in manufactures as "cresylic acid." Whether among chemists 
and scientiflc people this distinctive cresylic acid is regarded as only 
impure carbolic acid, or crude carbolic acid, or whether it should be 
called "cresol," "cresylic alcohol," "hydrate of cresyl," "hydrate of 
oxide of cresyl," "cresylic acid," or "cresylol,",is immaterial for this 
case. 

2. This article known in commerce as "cresylic acid" is one of the 
principal ingrédients in the ointment manufactured by the complain- 
ants, and called "Buchan's Cresylic Ointment," and in the ointment 
manufactured byBarnett, and called "Lowe's Cresylic Ointment," and 
substantially f urnishes the said ointment with the curative and valu- 
able propsrties they hâve. 

3. The word "cresylic," when applied to distinguish an ointment 
made of soap and the article known in commerce as cresylic acid, is 
descriptive of the nature and quality of the compound. 

4. The manufacturers of Lowe's Cresylic Ointment introduced and 
sold in Texas by the défendants, and with the design to take advan- 
tage of the good réputation and standing of and the public demand 
for Buchan's Cresylic Ointment, honestly, laboriously, and expens- 
ively acquired, and with the design and effect of deceiving the pur- 
chasers and consumers of cresylic ointment, hâve closely imitated 
the size, shape, form, and appearance of the several packages, and 
the color, style, and appearance of <the labels designed and used by 
complainants in putting Buchan's Cresylic Ointment on the market. 

5. That the imitation of complainants' packages and labels for 
Buchan's Cresylic Ointment was with the knowledge of, and partly at 
the suggestion and instigation of, the défendants. 

From thèse facts it follows that the complainants bave no right to 
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the exclusive use of the word "cresylic" as a trade-mark, or to dis- 
tinguish Buchan's Cresylic Ointment, or any compounds of which the 
"cresylic acià"of commerce is an ingrédient, but complainants ought 
in equity and good conscience to be protected from the imitation of 
its packages, so far as they are peculiarly designed and shaped for 
the purpose of distinguishing complainants' goods, and from the imi- 
tation in color, design, style, and lettering combined of the labels used 
to make said packages, when put on the market; and that complain- 
ants ought to be protected, as against the présent défendants, from 
the introduction and sale of ail such goods as are put up in such 
imitated packages, and marked with such deceptive labels. Deoree 
accordingly. 



Magorio V. LiTTLB, EecGÎver, etc. 
{Ovrcuit Court, 8. D. New Torh. November 25, 1886.) ' 

1. COMMON CAKRIEB— FekRTMAN— LlABILlTT FOB NEGLIGENCE. 

A common carrier of passengers and teams by a ferry is bound to furnish 
safe approaches to and passages from the f erry-houses to the streets for ail 
persons who are likely ordinarily to use the ferry. 

2. SaMB — DiRBCTIOH BY Watchman— Injcby. 

Where a étranger using the ferry after night 1b directed by a watchman in 
charge to take a certain direction, and, while following that direction, ia in- 
jured, without fault of his, by a passing train, the proprietors of the ferry 
will be liable for such in jury. 

3. Samb — ^Releasb — Imphoperlt Obtainbd. 

Where a release of claim for damages sustained by négligence on part of a 
common carrier is unjustly obtained, it will not be binding. 

In Equity. 

L. A. FuUer, for plaintiff. 

De Forest é Weeks, for défendant. 

Wheelee, J, From the pleadings and proofs it appears that the 
défendant is receiver and bas control of a ferry for passengers and 
teams from the foot of Liberty street, in New York, to the dépôt of the 
railroad, in Jersey City, as well as of the railroad; that there are doors 
for teams to pass out of the ferry-house, from the ferry to the street, 
to the right and to the left of the doors for the exit of passengers on 
the Jersey City side of the river, and that the passage to the right 
leads to the left to the street, and to the right, to the tracks of the 
railroad ; that the passage to the right is left open for express wag- 
ons to go to the tracks to reach express cars ; that the plaintiff and 
his wife were riding with her son in his wagon, driven by him, and 
were intending to cross the Courtlandt-street ferry to go with him 
from New York to Bloomfield ; that by mistake they took the defend- 
ant's ferry, and undertook to drive out of the ferry-bouse at Jersey 
City at the passenger exit, and were directed by a watchman in charge 
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to go out at the other door to the right; that they drove oui at the 
door to the right, as directed; that it was very dark out there, and 
there was no one to direct where to go, and they took the passage for 
express wagons and followed that until they reached the tracks, and 
in undertaking to cross them were caught and held in a switch; that 
at that time a train was backing down without warning and struck 
them, injuring the plaintiiï severely, and injuring the horse and 
wagon of the step-son, which were of the value of about $200, so 
that they were nearly or quite a total loss ; that the step-son made 
claim for damages of the défendant, who caused the injury to him 
and to the plaintiff to be investigated ; that the défendant denied lé- 
gal liability for the damages, but finally agreed to pay the step-son 
$200 for his damages if he would procure the plaintiff to release his 
claim for damages for $100; that the step-son was very desirous of 
procuring his $200, and importuned the plaintiff, while he was weak 
in body and mind, and suffering from the injury, to accept the $100, 
and, by persuading him to believe that he would never get anymore, 
and perhaps not anything unless he took that, procured him to ac- 
cept that and exécute a very formai and fuU release of ail claims; 
that the plaintiff tendered back the $100 before bringing tbis suit, 
which is brought to set aside the release, and for a decree for the pay- 
ment of the damages. 

The défendant insista that there was no légal liability and relies 
upon the release if there was. It is stipulated that if the release is 
set aside, the liability of the défendant and the amount of damages 
may be determined in this suit. 

The first question is as to the liability of the défendant. He was 
a common carrier of passengers and teams by the ferry. As such 
he was bound to furnish safe approaches to and passages from the 
ferry-houses to the streets for such persons as would ordinarily use 
the ferry, as well strangers and those unfamiliar with the place as 
those accustomed to it; and for use at ail times when the ferry was 
in opération, whether by night or by day. The plaintiff and his com- 
panions took the way out which they were directed to take, and 
which was provided for passengers to take when traveling by team. 
When they got outside, there was nothing to guide them to the street, 
and the way to the tracks was open, with nothing to warn them away 
from it as a place of danger. No précautions were taken to keep them 
away from there, and neither the usual means nor others were taken 
to warn them of the dangers of moving trains, as at crossings, to 
make it safe for them to be there. This defect in safe egress was 
one for which the défendant appears to be liable, as for a defect in 
the floor of the ferry -house itself, or in the way out of it; and upon 
the same ground that railroad companies are liable for injuries caused 
by defective means of approach to and departure from their dépôts. 
McDonald v. Chicago é N. W. R. Co., 26 lowa, 124; S. C. 2 Redf. 
By. Cas. 525; S. C. 9 Amer. Law Eeg. (N. S.) 10; Beard v. Con- 
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necticut & P. R. B. Go., 48 Vt, 101. They were not in fault for 
being on the track, for they were led there by the directions to take 
the door leading in that direction and by the open passageway to 
the tracks for the express wagons. Upon thèse considérations the 
plaintiff appears to hâve had a valid claim against the défendant 
for the damage done to him on that occasion largely in excess of the 
1100 paid. 

The défendant caused the claim to be investigated, but had no ne- 
gotiation with the plaintiff about settling it. The procurement of 
the release for $100 was left to the step-son aa a condition for the 
payment to him of his damages. The, person who would naturally 
be interested for him was enlisted against him, and he was impor- 
tuned and brought to décide while he was weak. Under thèse cir- 
cumstances the release does not appear to be so f airly obtained as to 
be justly and equitably binding. 1 Story, Eq. § 251. 

The plaintiff appears upon the whole case to be entitled to a decree 
setting aside the release, and on the stipulation to a decree for the 
payment to him of his damages. Upon the évidence as to the effect 
of the injury upon his ability to labor, his health, and capacity for en- 
joyment, his damages are found to be $4,000. Let a decree be en- 
tered for the orator setting aside the release, and for the payment to 
him by the défendant, as receiver, of the sum of $4,000 damages for 
the injury, with costs. 



Gbneva Nat. Bank op Geneva, N. Y., v. Independent School-Dist. 

OF ElVBESIDE. 

{Circuit Oomt, N. D. lowa, W. D. October Term, 1885.) 

EsTOPPBL — Adjudicatiok Bbtwbbn Samb Partibs in Former Suit — RtiiiB. 
Where a second action between the same parties is upon a claim ordemand 
diflEerent froxn that involved in the flrst action, the judgment in such flrst ac- 
tion opérâtes as an estoppel only tti those matters in issue, or points contro- 
verted, upon the détermination of which the flnding or verdict was rendered. 

At Law. 

Berryhill é Henry, for plaintiff. 

S. M. Marsh, 0. J. Taylor, and J. H. Swan, for défendant. 

Shieas, j. In this action plaintiff seeks to recover judgment for 
the amount of certain interest coupons, taken from bonds purporting 
to bave been issued by the défendant corporation in the years 1877 
and 1878. On behalf of the défendant it is averred that the bonds 
from which the coupons were detached are void, because the issuance 
thereof was not authorized by the electoirs of the district as required 
bylaw; that when issued the district was indebted to an amount ex- 
■ceeding 5 per cent, of the taxable property in the district, and that 
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theref ore the bonds were illégal and void under the provisions of sec- , 
tien 3 of article 11 of the constitution of the state of lowa, and also 
according to the provisions of the statutes of lowa, under which the 
bonds -were issued, which limits the amount of indebtednesa to 5 par 
cent, of the taxable property of the district. In reply plaintiff avers 
that the récitals in the bonds estop the défendant from setting up 
thèse défenses; and, further, that ail défenses to the validity of thèse 
coupons hâve been adjudged against the défendant in a prior action, 
brought by plaintiff against défendant in the United States circuit 
court for the district of lowa, upon certain earlier maturing coupons 
attached to the same bonds, and in which suit the défendant con- 
tested the validity of the bonds, and denied liability thereon. 

The évidence shows that plaintiff is the owner of the coupons sued 
on, and of the bonds from which they were detached, and became 
the owner thereof before maturity, for value, and having only suoh 
knowledge of the facts touching said bonds as is to be derived from 
the bonds themselves, and from the constitution and laws of the state 
of lowa. The évidence also shows that, at the several times when 
the bonds in suit were issued, the Independent District of Biverside 
was tben indebted in amounts exceeding the limit fixed by the con- 
stitution, to-wit, 5 per cent, upon the taxable property of the district. 
The évidence also discloses the faet that, at the October term, 1881, 
of the United States circuit court for the district of lowa, the présent 
plaintiff brought an action against the défendant upon the interest 
coupons maturing in 1879, 1880, and 1881, belonging to the identi- 
cal bonds from which the coupons included in the présent suit were 
detached. In that action the Independent School-distriot of Eiver- 
side, as défendant, pleaded that the bonds in question were illégal 
for the reason that at the date thereof the school-district was already 
indebted to the fuU limit of 5 per cent, upon the taxable property of 
the district, and hence the bonds were issued in violation of the pro- 
visions of the constitution of the state of lowa. The record shows 
that the cause was tried before a jury, and that there was a verdict 
and judgment for the plaintiff. On behalf of plaintiff it is claimed 
that, under the doctrine announced in Beloit v. Morgan, 7 Wall. 619, 
this judgment estops the défendant from contesting the validity of 
the bonds in the présent action. 

In the case of Beloit v. Morgan, this question came before the su- 
preme court in the following form : The town of Beloit, Wisconsin, 
issued certain bonds in aid of the construction of a railroad. Mor- 
gan brought suit to recover the unpaid interest on part of thèse bonds, 
and, in January, 1861, obtained judgment therefor. He then brought 
a second action upon other of the bonds belonging to the same issue, 
and thereupon the town of Beloit filed a bill in equity to enjoin the 
proceedings at law, and to compel the cancellation of the bonds, on 
the ground that the issuance thereof was illégal and the bonds void. 
Morgan set up, as an answer to the bill, the judgment obtained in 
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January, 1861, as an estoppel upon the right of the town to question 
the validity of the bonds involved in the second action. Mr. Justice 
SwAYNE, delivering the opinion of the court, ruled as follows : 

"On the ninth of January, 1861, the appellee recovered a judgment at law 
against the appellant upon another portion of thèse securities, though not the 
same with those in question in this case. The parties were identical, and 
the title involved was the same. AU the objections taken in thia case might 
hâve been taken in that. The judgment of the court could liave been in- 
voked upon each of them ; and, if it were adverse to the appellant, he might 
liave brought the décision hère by a writ of error for review. The court had 
f uU jurisdiction over the parties and tlie subject. Under such circumstauces, 
a judgment is conclusive, not only as to the res of that case, but as to ail fur- 
ther litigation between the same parties touching the same subject-matter, 
though the res itself may be différent. * * * But the principle reaches 
f urther. It extends, not only to the questions of faet and of law whieh were 
decided in the former suit, but also to the grounds of recovery or défense 
which might hâve been, but were not, presented. " 

In Cromwell v. Sac Co., 94 U. S. 351, the same question arose 
upon the foUowing facts : Sae county, lowa, issued negotiable bonds 
to the amount of $10,000, ostensibly for the érection of a court-house. 
In fact, the issuance of the bonds was fraudaient. Cromwell became 
the owner of a part of the bonds, paying value therefor before ma- 
turity. The interest coupons not being paid, an action thereon was 
brought against the county in the name of one Samuel G. Smith, 
though really for the benefit of Cromwell. In this action it was shown 
that the bonds were, as against the county, fraudaient and without 
considération, and it not being shown that Smifch was an innocent 
holder for value, judgment was rendered for défendant. Subse- 
quently, Cromwell brought an action on four of the bonds against 
the county, and in défense to this action the county pleaded, in 
estoppel, the jadgment in the former action upon the coupons. Mr. 
Justice FiELD, speaking for the court, held that — ■ 

"In considering the opération of this judgment, it should be borne in mind, 
as stated by counsel, that there is a différence between the effect of a judg- 
ment as a bar or estoppel against the prosecution of a second action upon the 
same claira or demand, and its elîect as an estoppel in another action between 
the same parties upon a différent daim or cause of action. In the former 
case, the judgment, if rendered upon the merits, constitutes an absolute bar 
to a subséquent actioru It is a flnality as to the claim or demand in contro- 
versy, concluding parties, and those in priority with them, not only as to 
every matter which was offered and received to maintain or defeat the elaini 
or demand, but as to any admissible matter which might hâve been offered 
for that purpose. Thus, for example, a judgment rendered upon a promissory 
note is conclusive as to the validity of the instrument and the amount due 
upon it, although it be subsequently alleged that perfect défenses actually ex- 
isted, of which no proof was ofEerecl,— such as forgery, want of considération, 
or payment. If such défenses were not presented in the action, and estab- 
lished by compétent évidence, the subséquent allégation of their existence is 
of no légal conséquence. The judgment is as conclusive, so far as future pro- 
cèedings at law are concerned, as though the défenses never existed. The 
language, therefore, which is so often used, that a judgment estops, not only 
as to every ground of recovery or défense actually presented in the action. 
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but also as to every ground which might hâve been presented, is strictly ac- 
curate, when applied to the demand or claim in controversy. Such demand 
or claim, having passed into judgment, cannot again be brought into litiga- 
tion between the parties in proceedings at law upon any ground whatever. 
But where the second action between the same parties is upon a différent 
claim or demand, the judgment in the prior action opérâtes as an estoppel 
only to those matters in issue or points controverted upon the détermination 
of which the flnding or verdict was rendered. In ail cases, therefore, where 
it is sought to apply the estoppel of a judgment rendered upon one cause of 
action to matters arising in a suit upon a différent cause of action, the inquiry 
must always be as to the point or question actually litigated and deterniined 
in the original action, not what might hâve been thus litigated and deter- 
mined. Only upon such matters is the judgment conclusive in another ac- 
tion. Il * * It is not believed that there are any cases going to the estent 
that because in the prior action a différent question from that actually de- 
termined might hâve arisen and been litigated, therefore such possible ques- 
tion is to be considered as exeluded from considération in the second action 
between the same parties, on a différent demand, althoughloose reraarks look- 
ing in that direction may be found in some opinions. On principle, a point 
not in litigation in one action cannot be received as conclusively settled in any 
subséquent action upon a différent cause, because it might hâve been deter- 
mined in the first action. Varions considérations other than the aetual 
merits may govern a party in bringing forward grounds of recovery or dé- 
fense in one action which may not exist in another action upon a différent 
demand, — such as the smallness of the amount or value of the property in 
controversy, the difflculty of obtaining the necessary évidence, the expense 
of litigation, and his own situation at the time. A party acting upon con- 
sidérations like thèse ought not to be precluded from contestinij, in a sub- 
séquent action, other demands arising out of the same transaction. " 

Applying thèse prinoiples to the facts of the case in question, the 
court held that in the case brought in the name of Smith upon the 
coupons it must be considered that the matters adjudged were — 

"That the bonds were void as against the county in the hands of parties who 
did not acquire them before maturity and give value for them, and that the 
plaintiff, not having proved that he gave such value, was not entitled to re- 
cover upon the coupons. Whatever illegality or fraud there was in the issue 
and delivery to the contracter of the bonds alïected equally the coupons for 
interest attached to them. The flnding and judgment upon the invalidity of 
the bonds, as against the county, must be held to estop the plaintiff hère from 
averring to the contrary." 

It was further held that the flnding that the plaintiff was not an 
innocent holder for value of the coupons included in the first suit did 
not preclude him from showing that he was such holder of the bonds 
and coupons included in the second suit. In effect, the court held 
that the finding in the first case that the coupons sued on were fraud- 
ulent and void as against the county in faet included a finding that 
ail the bonds and coupons of that issue were alike invalid, and that 
this question could not be again litigated between the parties in any 
other action upon any part of thèse bonds or coupons; but that, in a 
second action upon such part of thèse bonds and coupons as were not 
deolared upon in the first action, it was open to the plaintiff to show 
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that, as to thèse bonds, he was an innocent holder for value, and there- 
fore entitled to recover upon that ground, it being held that the fail- 
ure in the first suit to show that plaintiff was not a bona fide holder 
for value of the coupons declared on in that cause was not even pre- 
sumptive évidence that he was not an innocent holder for value of 
the bonds and coupons declared on in the second suit. 

The rulings in CromweLl v. Sac Co. certainly modify and restriet 
those given in Beloit v. Morgan. Whether the two opinions are not 
in some degree conflicting, it is not necessary to détermine. In any 
event, the opinion in the former case must control, as it is the later, 
as well as the more fuU, enunciation of the law upon this subject by 
the suprême court. 

Applying the rule as therein defined to the facts o£ the case now 
before the court, it foUows that the adjudication in the cause decided 
by the circuit court at Des Moines, involving, as it did, coupons 
from the bonds now in suit, must be held to be conclusive in this ac- 
tion upon ail questions which it appears were in fact litigated and 
decided in that action; but that, as the présent suit is upon bonds 
and coupons not included in that judgment, it is open to the parties 
to be heard upon ail questions which were not in fact, or of necessity, 
involved in and decided by the former adjudication. 

The question, then, arises as to what facts or issues were adjudi- 
cated in the former case. The record introduced in évidence shows 
that plaintif declared on the coupons, averring that it had purchased 
the bonds with the coupons attached in good faith, in open market, 
for a valuable considération, and before maturity. The answer avers 
that the bonds aje invalid, because when issued the school-district 
already was indebted to an amount exceeding the constitutional lim- 
itation. The record entry shows that the cause was tried before a 
jury; that having heard the évidence, the jury brought in a verdict 
for plaintiff, upon which the court gave judgment for plaintiff. No 
extrinsic évidence was offered to show upon what issue or issues the 
verdict and judgment were rendered. It is apparent that the judg- 
ment may hâve been rendered upon either one of two findings : First, 
That the bonds were valid because it was not proven that the di^rict 
was indebted in an amount beyond the 5 per cent, limitation; or, 
second, that although the indebtedness of the district when the bonds 
were issued exceeded the constitutional limitation, and the bonds 
were therefore invalid, yet the district was estopped by reason of 
statements made by its officiais from making thia défense in that ac- 
tion against plaintiff as an innocent l^older of the coupons sued on. 

It will be remembered that the plaintiff is relying upon this adjudi- 
cation as an estoppel upon the défendant, and the burden is upon 
plaintiff of establishing the fact that the question touching which the 
estoppel is pleaded was in fact adjudicated in the prior case. If the 
record itself does not show what issues were in fact determined, then 
évidence aliunde must be introduced to make certain that which the 



634 FEDERAL BEPOiiTEK. 

record leaves uncertain. Thus, in Packet Go. v. Siekles, 5 Wall. 580, 
it is said : 

"As we understand the rule in respect to the conclusiveness o£ tlie verdict 
and judgment in a former trial between the same parties, when the judgment 
is used in pleading as technical estoppel, or is relied on hy way of évidence 
as conclusiveper se, it must appear by the record of the prior suit that the 
particular controversy sought to be concluded was necessarily tried and de- 
termined ; that is, if the record of the former trial shows that the verdict could 
not hâve been rendered without deciding the particular matter, it will becon- 
sidered as having settled that matter as to ail future actions between the par- 
ties; and, further, in cases where the record itself does not show that the mat- 
ter was necessarily and directly found by the jury, évidence aliunde, consist- 
ent with the record, may be received to prove the fact; but, even where it 
appears frora the extrinsic évidence that the matter was properly within the 
issue controverted in the former suit, if it be not shown that the verdict and 
judgment necessarily involved its considération and détermination it will not 
be concluded." 

See, also, Davis v. Brown, 94 U. S. 423 ; Miles v. Caldwell, 2 WalL 
35. 

In Campbell v. Rankin, 99 TJ. S. 261, it is further ruled — 
"That where, from the nature of the pleadings, it would be left in doubt 
on what précise issue the verdict or judgment was rendered, it is compétent 
to ascertain this by paroi évidence on the second trial. " 

As the plaintiff did not offer any évidence in regard to the first 
trial save the record itself, it is left in doubt upon what ground the 
verdict and judgment proceeded. Under such circumstances it is 
doubtful whether the judgment can be said to estop the défendant on 
any issue in the présent cause, but, at the utmost, it can only be held 
to détermine that, as to the coupons declared on, the plaintiff, as an 
innocent holder thereof, was entitled to recover thereon. This would 
not estop the défendant in the présent action, under the rule laid down 
in Cromwell v. Sac Go., from showing that, as to the bonds now in 
suit, plaintiff was not an innocent holder, and that the bonds are 
invalid in its hands. 

This brings us then to the question whether the plaintiff is an inno- 
cent holder for value in such sensé that the défendant is estopped from 
showing that the bonds are invalid by reason of the fact that the in- 
debtedness of the district, exclusive of thèse bonds, exceeded the eon- 
stitutional and statutory limitation. To maintain the estoppel, plain- 
tiff relies whoUy upon the récitals in the bonds, that the same vvere 
issued "under the provisions of sections 1821, 1822, and 1823 of the 
Code of lowa of 1873, (chapter 121, Laws of the Sixteenth General 
Assembly.)" 

In the case of Bâtes v. Independent School-Dist. of Riverside, 25 
Fed. Eep. 192, the question of the true construction of a récital iden- 
tical with that found in the bonds and coupons now in suit was con- 
sidered by this court, and it was held that such a récital was not 
équivalent to a statement that the bonds were issued in conformity 
with the provisions of the constitution. Counsel for plaintiff urge 
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in argument that this construction is erroneons, but I see no good 
reason for cbanging tlie ruling made in that case. 

I therefore hold that the récitals in the bonds in suit do not estop 
the défendant frona showing that the indebtedness of the district when 
thèse bonds were issued exceeded the constitutional limit, and that 
they are consequently void. Défendant is therefore entitled to judg- 
ment upon the facts of the case. 



NeSBIT V. IndEPENDENT ScHOOL-DiST. of ElVBRSlDE. 
{Circuit Court, N. D. lowa, W. D. October Tenu, 1885.) 

1. ScHOOL-DisTEicT Bonds— CoNSTiTUTioNAii Power to Issub—Pubohaser— No- 

tice. 

The purchase of school-district bonds charges the purchaser with knowl- 
edge of the financial condition of the district in so far as it affects the constitu- 
tional power of the district to issue the bonds. 

2. Samb— Action xtpon Bond aftek Successful Action dpon Coupon— Défense 

— estofpel. 

A décision adverse to the défendant in an action involving the validity of 
coupons of a bond does not necessarily estop the défendant Irorn setting up 
the invalidity of the bond itself in a subséquent action upon it. 

At Law. 

Poivers é Lacy and E. M. Carr, for plaintiff. 

S. M. Marsh, 0. J. Taylor, and J. H. Swan, for défendant. 

Shibas, j. By consent of parties this cause was tried to the 
court, a jury being waived. Prom the évidence I find the foUowing 
faets : 

(1) TJie Indépendant School-district of Riverside was organized in October. 
1872, the territory embraced therein having previously formed part of the 
district township of Eoclc. 

(2) The value of the taxable property within the boundaries of the inde- 
pendent district, as shown by the state and county tax-lists, was, fortheyear 
1872, $41,426, and for the year 1873, $68,307. 

(3) That on the twenty-sixth atid twenty-seventh days of March, 1873, the 
indebtedness of said indépendant district, exclusive of the bonds declared on 
in this action, exceeded the sum of $3,500. 

(4) That the bonds sued on in this action, bear date March twenty-seventh, 
1873; are flve in number, for $500 each, or $2,500 in the aggregate, exclus- 
ive of interest; are numbered 14, 15, 16, 17, and 18; and that the signatures 
thereto are the genuine signatures of the ofBcers of the district purportingto 
sign the same ; and that the said bonds, with the accrued interest, now amount 
to the sum of $5,695. 

(5) That the plaintiff, who is a citizen of Great Britain, bought thèse bonds, 
as an investment, from one Henry Hutchinson, on the Iwentieth day of De- 
cember, 1877, payii>g him therefor tlie sum of $2,000; that said plaintiff, 
when she made such purchase, had no other knowledge concerning tlie bonds, 
or of the facts connected with their issuance, than she was chargeable with 
from the bonds themselves, and from the provisions of the constitution and 
laws of the state of lowa. 
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(6) That said bonds were issued without considération, and, as againstthe 
independent district, are invalid and void. 

(7) That plaintifl brought suit in the United States circuit court at Des 
Moines, lowa, against the said independent district of Eiverside, upon cer- 
tain o( the interest coupons belonging to bonds Nos. 14 and 15, being two of 
the bonds included in the présent action; and, in the pétition in that cause 
liled, the plaintifE averred that she was the owner of the two bonds, (Nos. 14 
and 15,) and the coupons thereto attaehed, and asked judgnient upon the six 
coupons then due and unpaid. To this pétition the défendant ans wered that 
at tlie time the bonds were issued the indebtedness of the district exceeded 5 
per cent, of the taxable property of the district, as shown by the state and 
county tax-lists, and that the bonds were therefore void under tlie provisions 
of the constitution of the state of lowa; that no légal or proper élection upon 
the question of issuing the bonds was held ; that the bonds were issued under 
the prêteuse of building a school-house vvith the proceeds thereof, but that the 
same has not been built, nor was it intended that it should be built; that the 
district received no considération for the bonds, and that the same arefraud- 
ulent and void ; that plaintiff is not a honaflde holder of said bonds. The case 
was tried to the court, and judgment was rendered in favor of plaintiff for 
the full amount of the six coupons declaredon in that cause. It is shown by 
évidence allundethai the flve bonds bought by plaintifE were in possession of 
plaintiff' s counsel at the trial of the action at Des Moines, and that bonds 
Nos. 14 and 15 were actually produced and exhibited to the court at such trial. 
It is not shown that at such trial the fact that plaintiff had bought and was 
the owner of bonds Nos. 16, 17, and 18 was made known to the court. The 
Judgment entry in said cause shows that on that trial it appeared from the 
évidence, that when said bonds (Nos. 14 and 15) were issued the indebtedness 
of the district, exclusive of thèse bonds, exceeded the constitutional limita- 
tion of 5 per cent; that the judges trying said cause were divided in opinion 
upon the question whether the récitals in the bonds estopped the défendant 
from showingthis fact against plaintifl, and certifled a division of opinion on 
this question, judgment being rendered in favor of plaintiff. It does not ap- 
pear that the cause was taken to the suprême court upon the question cer- 
tifled. 

(8) Aceording to the provisions of the Code of lowa in force when the bonds 
in suit were issued, the assessors cliarged witli the duty of listing and valuing 
property, as thebasis forthelevy of the state and county taxes, wererequired 
to enter upon the discharge of this duty on the third Monday in January, in 
each year ; and they were required to deliver one copy of the assessment made 
by them to the clerk of the township on or before the flrst Monday in April. 
This assessment book, or list, was for the use of the township trustées as 
a board of equalization for the township, who were required to meet for that 
purpose on the first Monday of April, and to continue in session from day to 
day until their work was completed. The assessment next came before the 
board of supervisors of the county, for equalization between the townships, 
at the regular meeting in July; and, for equalization between the counties, 
the assessment came before the executive council of the state on the second 
Monday of July, and this board was required to complète its equalization on 
or before the first Monday in August, and to forth with transmit to the county 
auditors a statement of the percentage to be added to or dedueted from the 
valuation of real property in each county, and the county auditors were re- 
quired to m ake the proper addition or déductions from the valuation. Until 
thèse several steps were completed the total amount of taxable property for 
state and county purposes could not be legally known. 

From the îorefîoing facts it foUows that in determining the amount 
of indebtedness which the independent district could lawfully incur 
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on the twenty-seventh day of March, 1873, when the bonds in suit 
were issued, the calculation must be based upon the assessment for 
the year 1872, because, according to the provisions of the Code then 
in force, the assessment for 1873 could not be completed until after 
the first of August. The amount of taxable property within the dis- 
trict for the year 1872 was $41,426, and 5 per cent, upon this sum 
would be $2,071.30. When the plaintiff was about to purchase thèse 
bonds she was bound to know the limit of indebtedness which the 
constitution of lowa imposed upon the district, and she was likewise 
bound to take notice of the amount of taxable property within the 
district, as shown by the state and county tax-lists. Buchanan v. 
Litchfield, 102 U. S. 278 ; Dixon Co. v. Field, 111 U. S. 83; S. G. 4 
Sup. et. Eep. 315. In other words, she was bound to know, and must 
be held to hâve known, when thèse bonds were offered for sale to her, 
that in March, 1873, the limit of the indebtedness which the district 
could lawfuUy incur was $2,071.30. As the bonds, withoût interest, 
which she purchased amounted to $2,500, she was charged with no- 
tice of the fact that the constitutional limitation had been exceeded. 
Further inquiry would hâve disclosed the fact that before any of thèse 
bonds were issued the limit of lawful indebtedness had been passed, 
and that no part of the bonds offered for sale were légal and valid, 

Under such a state of facts, it cannot be held that the plaintiff is 
an innocent purchaser, but, on the contrary, it appears that she 
bought the bonds under oircumstances charging her with notice of 
the illegality thereof. On part of the plaintiff it is, however, con- 
tended that the défendant, by reason of the adjudication in the case 
brought upon the coupons attached to bonds 14 and 15, in the court 
at Des Moines, is now estopped from asserting that the bonds are 
illégal and void in the hands of plaintiff; and, upon the trial, ail the 
évidence introduced by the défendant was objected to by the plain- 
tiff for that reason. In support of this position counsel for plaintiff 
mainly rely upon the cases of Aurora v. West, 7 Wall. 82, and Beloit 
V. Morgan, Id. 619. 

In the case of Geneva Nat. Bank v. Independent School-Dist. ofRiv- 
erside, ante 629, just decided, I hâve considered thèse cases in the 
light of the opinion in the later case of Cromwell v. Sac Co., 94 U. 
S. 357, reaching the conclusion that, if the cases are not conflicting, 
at least the gênerai statements found in the former cases are greatly 
modified and restricted in the latter case. According to the doctrine 
laid down in Cromwell v. Sac Ce, the judgment in the prior case 
brought at Des Moines upon the coupons attached to bonds 14 and 
15 is conclusive, so far as those coupons are concerned; and in a 
second suit between the same parties, upon other bonds or coupons 
belonging to the same séries, is conclusive upon ail issues which were 
in fact heard and determined in the former suit. In effect, what was 
determined in the former suit between the présent parties was that 
plaintiff was an innocent holder for value of the coupons sued on. 
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and, as such, was entitled to recover, notwith standing the fact that 
it appeared from the évidence that the indebtedness of the district 
exceeded the eonstitutional limit at the time the coupons sued on 
were issued. The question upon which the judges were divided in 
opinion was whether the récitals in the bonds were of such a charac- 
ter as that plaintiff had the right to rely t lereon as évidence of the 
fact that the bonds were within the eonstitutional limit, and there- 
fore valid. It is évident that the décision in that case turned upon 
the question whether plaintifif was or was not an innocent holder of 
the coupons sued on; the judgment deciding that she was. Accord- 
ing tothe ruling in Cromwell v. Sac Co., this judgment does not estop 
the défendant from contesting the question whether the plaintiff is an 
innocent holder of the bonds involved in the présent suit. 

The présent suit is not based upon the same coupons that were 
declared on in the former action ; and in that proceeding the ques- 
tion whether plaintiff was or was not an innocent holder of bonds 
Nos. 14, 15, 16, 17, and 18 was not involved nor determined. This 
question is therefore open for détermination in the présent case. 

The évidence now introduoed shows that plaintiff, outside of the 
récitals of the bonds, was charged with knowledge of a state of facts 
which conclusively proved that the bonds exceeded the eonstitutional 
limit. No matter, therefore, how clear the récitals in the bonds might 
be, she conld not rely thereon in making the purchase, because she 
knew, or was charged with knowledge, of such a state of facts as pre- 
cluded the idea that the bonds were within the eonstitutional limit. 
In other words, she knew, or was bound to know, that in March, 1873, 
the independent district could not lawfully incur an indebtedness 
in excess of $2,071.30, and the bonds offered to her for purchase 
amounted to $2,500. This fact was sufficient to put her upon in- 
quiry, and any reasonable inquiry would hâve disclosed the fact that 
the district was already indebted to an amount in excess of the légal 
limifc, and that, consequently, the bonds were wholly void. 

Counsel for plaintiff, in their argument upon the question of the 
amount of indebtedness due and owing by the district when the bonds 
in suit were issued, claim that there may hâve been money enough 
in the treasury of the district to pay off the existing indebtedness; 
and that therefore the actual indebtedness may hâve been within the 
eonstitutional limitation; and cite in support thereof the case of 
Dively v. Cedar Falls, 27 lowa, 227, in which it was held, "that if 
a municipal corporation has the money in its treasury to meet its in- 
debtedness, the issue of warrants to the amount of $20,000, or any 
other sum, however great, over five par cent. oE its taxable property, 
would not be a violation of the constitution. In such a case it would 
not 'become indebted' within the meaning of the clause under con- 
sidération." It will be remembered that under thelawsof lowa war- 
rants are the authority for the payment of money by the treasurer, 
The money may be in the treasury to meet a given debt, but the cred- 
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itors must procure a warrant therefor, before the treasurer îs author- 
ized to make the payment. Therefore the mère facts that certain 
warrants are drawn in favor of A., B. and C, on a given day, upon 
the treasurer of a city or county, does not neeessarily imply that 
thereby the indebtedness of the corporation has been inereased by 
the amount of the warrants. 

Just as the suprême court of lowa holds in Dively v. Cedar Falls, 
if the money is in the treasury to pay the warrants, the drawing of 
the warrants does not create a debt within the meaning of the con- 
stitutional limitation. If, however, bonds are executed payable 10 
years after date, thèse are évidence of an actual indebtedness, not to 
be paid at once out of money now in the treasury, but to be paid 
when they mature in the future, and it is questionable whether the 
same rule is applicable thereto. Thus, if it appeared in a given case 
that the amount of indebtedness that the district could incur was 
$10,000, and there was $10,000 in the treasury liable to be used for 
current expenses, and the district should issue $20,000 in bonds pay- 
able in 10 years, it would certainly be a grave question whether such 
an issue would not exceed the limitation of the constitution. But 
however this may be, in the case now before the court the défendant 
put in évidence the secretary's and treasurer's books belonging to the 
district, which was the beat évidence attainable, and from thèse it did 
not appear that there was on hand any sum of money applicable to 
the payment of the outstanding indebtedness. 

' From the entire évidence, the court is justified in finding that the 
actual indebtedness of the district when the bonds were issued ex- 
ceeded the constitutional limit, and that they are therefore void. Judg- 
ment must therefore be entered for the défendant, and it is so ordered. 



WiLKiNSON, Eeceiver, etc., ». Culver. 
(Circuit Court, 8. D. New York. December 7, 1885.) 

Receivbr— Action in Circuit Coïtkt on Judoment Obtainbd in Statb Court. 

A receiver appointed by a state court for a corporation organized under the 

State laws may_ sue in the circuit of the United States for another state on a 

judgment obtained in the state court upon promissory notes, as in such case 

he sues, not as receiver, but as a judgment creditor. 

At Law. On demurrer. 

Cortlandt Parker and Edgar P. Hill, for plaintiff. 

R. Floyd Clarke, Frédéric F. Culver, and James W. Culver, for de- 
fendant. 

CoxE, J. The plaintiff déclares upon a judgment recovered by him, 
as receiver of the American Trust Company of New Jersey, in the 
suprême court of that state upon certain promissory notes made by 
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the defentlant. The défendant demurs upon the ground that the 
plaintiff is the reeeiver of a New Jersey corporation, appointed by a 
court of chancery of that state, and, as such reeeiver, cannot main- 
tain an action in this court. 

The position of the défendant, in this respect, is sustained by the 
following authorities : Booth v. Clark, 17 How. 327 ; Peale v. Phipps, 
14 How. 368; Holmes y.Sherwood, 16 Fed. Kep. 725; Olney v. Tan- 
ner,_ 10 Fed. Eep. 101; Hazard v. Durant, 19 Fed. Eep. 471. The 
plaintifiF, though not admitting the accuracy of this contention, insists 
that it is not applicable to the présent controversy for the reason that 
he is not suing as receiVer, but as an individual. It is argued that 
the addition of the words "reeeiver, etc.," to the plaintifif's name in 
the title of the cause is mère descrîptio personœ, and may be rejected 
as surplusage. It is thought that this position is well founded. A 
judgment upon a note merges the note, and no other suit can be main- 
tained on the same instrument. Such a judgment, when binding 
personally, can be relied on as a bar in a second suit upon the note. 
Eldred v. Bank, 17 Wall. 545; Ries v, Rowland, 11 Fed. Eep. 657; 
Connecticut Mut. Life Ins. Co. v. Jones, 8 Fed. Eep. 303. 

The plaintiff does not sue because he is reeeiver, but because he is 
a judgment créditer. The action is on the judgment. He must, in 
order to recover, prove the judgment. He is not required to prove 
bis title as reeeiver; that was done in the action in New Jersey upon 
the notes. It was neeessary there, in order to obtain the judgment; 
but, having obtained it, the plaintiff, as an individual, can maintain 
the présent suit. That such is the law in the case of an adminis- 
trator is very clear. 

In Talmage v. Chapel, 16 Mass. 71, the court says : 

"The action is on a judgment already recovered by the plaintiff, and it 
TOiglit liave been brougbt by him in liis own name, and not as administrator. 
jPor the debt was due to hiin, he being answerable for it to the estate of the 
intestate; and it ought to be considered as so brought, his style of adminis- 
trator being merely descriptive, and not being essential to his riglit to recover. 
It is important to the purposes of justice that it should be so; for an admin- 
istrator appointed hère could not maintain an action upon this judgment, not 
being privy to it. Nor could he maintain an action on the original contraet; 
for the défendants might plead in bar the judgment record againat them in 
New York. The debt sued for is in truth due to the plaintiff in his personal 
capacity. For he makes himself accountable for it by bringing his action; 
and he may well déclare that the debt is due to himself." 

To the same effect are Biddle v. Wilkins, 1 Pet. 686; Bonafous v. 
Walker, 2 Term E. 126; Freem. Judgm. § 217. Which oneof thèse 
arguments does not apply to the case at bar ? The reasoning is, it 
would seem, as applicable to a reeeiver as to an administrator. 

The demurrer is overruled. The défendant has 20 days in which 
to answer. 
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Clabk, Adm'x, v. American Dock & Impboyement Co. 
(Circuit Court, S. D. New York. November 25, 1885.) 

CosTS — 'WrrirBss Fbes — Witness not Bxamined. 

Witness fées are taxable for necessary and proper attendance in court, al- 
though the witnesses were not actually called and sworn on the trial. 

Appeal from Taxation of Costa. 

Wheelbe, J. The clerk bas taxed for witnesses not actnally called 
and sworn on trial. No facts are reported as found as a ground of 
taxation or for refusing taxation. It is taken from the fact of taxa- 
tion that ail facts necessary were found; and no question arises ex- 
cept whether witnesses can be taxed for upon any state of facts wben 
they are not called. Witness fées are taxable for attendance in court. 
Eev. St. § 848. This of course means necessary and proper attend- 
ance in good faith, whioh the clerk must hâve found. Taxation of 
clerk approved. 



Virginia Coupon Cases. 

Fatjre V. SiNKiNO Fond Com'es. 

{Circuit Court, E. D. Virginia. August, 1884.) 

1. VlBCmnA COTJPOïra— "RlDDLBBEKGER ACT"— CONBTRXJCTION. 

Clause a of section 5 of an act of Virginia, called the "Riddleberger act," 
to " ascertain and déclare Virginia' s équitable sliare of the debt created before 
the partition of her territory, " etc., passed February 14, 1883, construed. 
3. Same— Reptusdinq Coupoks. 

Coupons maturing after July 1, 1883, held to be fundable, dollar for dollar, 
in the bonds authorized by the said act, as well as coupons which matured 
before that date. But the législature may provide otherwise as to coupons 
maturing after it so pro vides. 
8. Statutory Construction. 

Where any clause of a statute is free from ambiguity, it is not admissible 
to go ont of that clause, and to search in the act at large for provisions which 
might tend to render ambiguous the plain terms of the clause under interpré- 
tation. 

This is a pétition for a mandamus. The case is submitted on 
printed briefs; that for the sinking-fund commissioners being pre- 
sented by the attorney gênerai of Virginia. The case was removed 
into this court from the circuit court of Eichmond, and motion is 
made to remand. 

Leigh R. Page, for plaintiff. 

F. S. Blair, Atty. Gen., for défendants. 

Hughes, J. Before the year 1882 the state of Virginia had issued 
bonds wbicb had assumed four or five différent forms. The aggre- 
gate amount of ail, principal and interest, was about $34,500,000. 
The principal of the debt represented by thèse bonds was ail created 
before the late war, while Virginia and West Virginia were one state. 
v.25F,no.ll— 41 
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Many of the bonds were still in the form in which they were origin- 
ally isBued. But most of them were in forms issued after the close 
of the war under acts of the législature having for their object the 
funding of long past-due and unpaid interest, and the déduction from 
the total amount due of such proportion as was supposed to be proper 
in conséquence of the diminution of the state efifected by the création 
of West Virginia. 

The gênerai asaembly of Virginia was confronted at its session in 
1881-82 with this debt, the principal of which was out of proportion 
to the resources of the state, and the interest, accrued and accruing 
on which, was paralyzing to the treasury. That part of this interest 
which was most embarassing was in the form of the coupons issued 
upon the consol bonds of 1871, and 10-40 bonds of 1879, which 
were receivable in payment of ail taxes and dues to the state. Pos- 
sibly the state could hâve got along with the principal of the debt, 
if she had not also had to deal with thèse coupons, — thèse cut-worms 
of the revenue, — which had destroyed the school fund, the fund for 
the support of her eleemosynary institutions, the literary and sinking 
funds, and had even brought about the necessity of obtaining short 
loans from the banks for means with which to oonduct the ordinary 
opérations of government. 

The gênerai assembly of 1881-82 addressed itself to the task of 
relieving the state from this diatressing situation. It devised a 
proposition of compromise from the state to her creditors in the 
form of an act of assembly. This act was passed on the fourteenth 
of February, 1882, and is known popularly as the "Eiddleberger 
act." In substance, the proposition was to strike o£F one-third of 
the debt, and to pay the remaining two-thirds of it in bonds running 
for 50 years, and carrying interest at the rate of 3 per cent, per 
annum. The détails of the act varied the gênerai proposition, notably 
in respect to the tax-receivable coupons ; but the gênerai nature of 
the scheme of compromise purposed was as has been stated. 

Though not very material to the purposes of this décision, the dé- 
tails of the act will be hère given. The preamble distinguishes the 
varions sorts of bonds and forms of state debt outstanding on the 
first of July, 1882, into Classes A, B, G, D, E, F, and Literary Fund, 
as f ollows : 

DEBT AS EXISTIN0 IN 1882. 

Olass A, consols, .---..-.. $14,869,974 

Class B, 10-40's, 8,517,600 

Class C, peelers, 2.394,305 

Class D, interest on peelers, --..... 1,072,545 

Class E, unfunded bonds, 3,773,493 

Class F, interest on above, ..-...- 2,862,853 

Literary fund bonds, ........ 1,428,245 

Literary fund due in money, -.-.... 379,270 

Total $34,798,285 
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Note. — Thèse amounts are exclusive of interest "from the precedîiig aemi-annual 
period of maturity to the date of exchange " on each bond offered for funding, whicli 
of course increases somewhat the amounts above stated. 

This classification shows the aggregate of the debt, exclusive of 
certain interest and coupons, to bave been nearly $35,000,000. The 
preamble embodies an argument to show that only about two-thirds 
of this aggregate of debt was justly due by the state, to-wit, |21,- 
035,377, exclusive of certain coupons. And it declared that the re- 
sources of the state are inadéquate to pay more than 3 per cent, in 
annual interest on this debt. The preamble is followed by the en- 
acting clauses of the act, some of them prescribing the form of the 
new bonds to be issued. Thèse were to bear date as of July 1, 1882; 
were to run 50 yeara from date ; and were to hâve attached to them 
coupons of interest at the rate of 3 per cent, per annum. Section 5 
declaring how the several classes of the debt defined in the preamble 
should be scaled in exchanging the new bonds for the old indebted- 
uesB, was as follows : 

Sec. 5. The said board of commissionera are authorized to issue sucli bonds, 
in dénominations of flve hundred and one thousand dollars, as may be nec- 
essary to carry eut the provisions of this act, each dénomination to be of 
différent tint: provided, that registered bonds may be issued of any dénomi- 
nation, multiple of one hundred; ail registered bonds to be of the same tint; 
and they are authorized and directed to issue such bonds, registered or coupon, 
in exchange for the outstanding évidences of debt hereinbefore enumerated, 
including the bonds held by the literary fund, as follows; that is to say: (a) 
For her équitable share of Class A, at the rate of flfty-three per centuni ; that 
is to say, flfty-three dollars of the bonds authorized under this act, (principal 
and accrued interest, at par, from the precediug period of maturity to the date 
of exchange,) are to be given for every one hundred dollars face, principal 
and accrued interest from the preceding semi-annual period of maturity to the 
date of exchange of such évidences of debt; and for any interest which may 
be past due and unpaid upon the same, funded bonds issued under this act 
may be given dollar for dollar; (6) for her équitable share of Class B, at the 
rate of sixty per centum, reckoning and accounting for any interest as pro- 
vided in the case of Class A ; (c) for her équitable share of Class C, at the rate 
of sixty-nine per centum, reckoning any current interest at the date of ex- 
change, as in the cases of Classes A and B, and accounting for the same as 
provided In Class D; (d!) for her équitable share of Class D, at the rate of 
eighty per centum ; (e) for her équitable share of Class E, at the rate of sixty- 
nine per centum, reckoning any current interest at the date of exchange as 
in the cases of Classes A, B, and C, and accounting for the same as provided 
in Class F; (/) for her équitable share of Class F, at the rate of sixty-three 
per centum; (g) for her équitable share of the bonds of the literary fund, as 
in the case of Class C; her équitable share of the arrearages of interest (three 
hundred and seventy-nine thousand two hundred and seventy dollars) to be 
paid in money. 

We hâve to do in this case only with clause a of the above section 
6 of the act, which, as will bave been seen, provides that the new 
bonds are to be exchanged for the old at the rate of 53 cents of the 
new for the principal of the old, plus interest due up to the date of 
the exchange since the last preceding first day of the half year, and 
at the rate of dollar for dollar for ail coupons ("any interest") which 
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may be past-due and unpaid at the time of the funding provided for. 

The sinking-fund commissioners, in acting under this section of the 
iaw, when oalled upon to fund past-due coupons, do one of two things, 
uamely : (1) If the consol bond is offered with the coupons matur- 
ing since July, 1882, attached, they give a new bond, dated July, 1882, 
at the rate of 53 for 100 as to the bond; and they leave attached to 
this bond as many non-tax-receivable 3 per cent, coupons as there 
were 6 per cent, tax-reeeivable coupons attached to the old bond. By 
this method of funding they do not, as to the coupons, give dollar for 
dollar, as the act directs, but they give 3 per cent, coupons for 6 per 
cent., and that on a principal already scaled down to S3 from 100. 
They give 26|- cents for a dollar. (2) But if coupons eut from con- 
sol bonds are brought, detached from the bonds, they are not funded 
at ail. They, in fact, refuse to fund coupons which hâve fallen due 
since July, 1882, on the same terms on which they fund coupons 
which fell due before that date. 

The case at bar arises upon such refusai. The petitioner, John 
P. Faure, a citizen of New York, on the twenty-sixth day of April, 
1884, presented for funding four consol bonds for $100 each, with the 
coupons attached which matured on the first of July, 1884, and af- 
ter. He aiso presented 150 past due coupons, each for $30, de- 
tached from consol bonds which had matured in January and July, 
1883, and in January, 1884. The commissioners refused to fund 
thèse évidences of debt except in the manner that has been indicated. 
Faure then presented bis pétition for a writ of mandamus to the cir- 
cuit court of the city of Eichmond, praying that a mandate may is- 
sue to the members of the board of sinking fund commissioners, com- 
manding them to fund thèse évidences of debt, dollar for dollar as to 
the past due coupons, and at the rate of 53 for 100 as to the four 
bonds and the interest on them from January 1, 1884, to April 26, 
1884. 

The suit bas been regularly removed into this court, and we are 
asked to grant the writ as prayed for in the pétition. The jurisdiction 
of the court to entertain this proceeding under the judiciary act of con- 
gress of March 3, 1875, seems plain. But, independently of that act, an 
original proceeding by mandamus, to try a right, can be brought in a 
fédéral court held in Virginia, under section 914, Eev. St., by reason 
of its use for such purpose in the courts of Virginia. A fortiori can 
such a proceeding be brought hère by removal. Clafiin v. Insurance 
Go., 110 U. S., 81; S. C. 3 Sup. Ct. Bep. 507. 

The only question to be determined is whether the consol coupons 
which hâve fallen due since July 1, 1882, are to be funded, dollar for 
dollar, as the coupons are which fell due before that date. They cer- 
tainly sbould be funded on the same terms, if the paragraph of the 
Eiddelberger act, which has been quoted, so déclares in unambiguous 
language. In itself the language is not ambiguous. It assumes that 
funding may be done at any time in the future. In no section or 



VIRGINIA COUPON CASES. 645 . 

clause does the act set a limit tô the time within which the holder of 
bonds and coupons of interest must fund them. The législature could 
not hâve suppoeed that the fuuding would ail be promptly done shortly 
after the first of July, 1882. Its requirement that the new bonds 
should be ail dated on that day, did not even imply that the funding 
should ail be done shortly af terwards ; for it is the gênerai custom 
for governments to provide that bonds of any certain class or descrip- 
tion shall ail bear the same date. As the act did not imply, so it did 
not expressly provide, that the funding should be done about that 
time. The act placed no limit in any section of it to this time. It 
plainly eontemplated that funding might be done at any future timè, 
and no one prétends that it may not continue indefinitely until it is 
put an end to by some future législation. In speaking of the fund- 
ing expected to be done in the future, its language giving directions 
as to the manner in which it should be done, had necessary référence 
in each case of funding to the day of that particular transaction. If 
the législature had intended to discriminate between coupons past 
due before the first of July, 1882, and those maturirig afterwards, 
nothing could be more certain than that it would bave done so in ex- 
press words. It could and would bave added to the paragraph pro- 
viding for the funding of tax-receivable coupons the words : "But 
such bonds shall not be given for coupons maturing after the first of 
July, 1882." 

Interest which may be past due and unpaid at the date of the ex- 
change of such évidences of debt, is the phraseolbgy of a section of an 
act which became law on the fourteenth of February, 1883, and which 
provided for the funding of $34,500,000 of bonds and interest. The 
act could not bave eontemplated that this vast debt could be funded 
shortly after the first of the approaching July; or that on the debt 
not funded until various times afterwards, there would be no past due 
and unpaid interest; or that this interest, whèn oiïered for funding at 
various dates in the future, should not be funded "dollar for dollar" 
as provided by its own language. The attorney gênerai goes out of 
the paragraph under considération into other clauses of the act, and 
endeavors to gather from the act at large expressions which conflict 
with the plain and unambiguous ténor of the paragraph itself . He 
bas been unsuccessful in this effort; and he has been unable to show 
Bueh a contradiction, except by imputing a meaning to thèse other 
phrases of the Act which does not necessarily attaeh to them, and 
which is not expressed. This method of producing an ambiguity is 
not legitimate, and is lorbidden by the most approved canons of stat- 
utory interprétation. We cannot set aside the literal, logical mean- 
ing of the unambiguous language employed in one provision of a 
statute in order to engraft upon it a meaning différent from that which 
its own language imports. 

The attorney gênerai contends that the act fixed the amount of the 
bonds to be funded at $21,035,377; and limited the amount of the 
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new bonds to that aggregate. But coupons formîng part of the $2, 
013,446 of unpaid past due coupons which hâve been mentioned are 
readily funded by the commissioners, and thus this imaginary limit 
is undergoing daily augmentation. There is no language in the act 
which fixes the amount of the new bonds at twenty-one millions and 
a fraction of dollars. On the contrary, the first section of the act 
directing the création of the new bonds is elastic in this respect. It 
empowers and directs the commissioners " to create bonds, registered 
and coupon, to such extent as maybe necessary to comply with the pro- 
visions of this act." In a succeeding section, namely section 5, this 
language is repeated, and the "commissioners are authorized to issue 
such bonds * * * as may be necessary to carry out the provi- 
sions of this act." An act which twicegives a power, unlimitedas to 
amount, in express terms cannot be inferred, from other clauses 
really not contradictory, to imply that a limit of the amount of the 
new bonds was intended. 

Finally it would hâve been unjust in the législature to bave made 
the distinction contended for, and we cannot imply an unjust mean- 
ing in an act which does not express that intention. There can be 
no magical virtue in the date of the first of July, 1882, which cou- 
verts coupons due before into a more sacred obligation than coupons 
falling due afterwards. Manyof the old bonds are held in England, 
some of them probably in Holland, and other continental states of 
Europe ; many are held in other states of this union. Comparatively 
few are held in Virginia. The législature could not suppose that the 
funding it provided for would begin before the first of July, 1882, or 
make much progress until after a considérable lapse of time. The 
act itself gives no notice to bondholders that they would be prohib- 
ited from funding their coupons falling due after the first of July, 
1882. On the contrary, it expressly provides, or seems to provide, 
that whenever the "exohange of évidences of debt" should be made, 
the unpaid coupons then past due would be funded, dollar for dollar. 
After thus lulling the distant bondholders into security in this regard, 
would it be just and équitable for the state now to say that none but 
unpaid coupons which fell due before July 1, 1882, shall be funded 
dollar for dollar; and that those which bave fallen duesince shall be 
funded only at the rate of 26|- cents on the dollar, and the greater part 
of them not funded at ail. 

The argument uni ah inconvenienti a,dvB,nceà inbehalfof défendants, 
that if none of the interest on the consol bonds should be funded for 
the period of 48 years, it will then amount to the great sum of $38,- 
901,312, is inconclusive. In point of fact it shows nothing more than 
the surprising power of interest to acoumulate when left unpaid and 
allowed to run on for half a century. It can hardly be presumed that 
the creditors of the .state would delay for 48 years the collection or 
the funding of the interest due them ; and, even if they did, the opér- 
ation of the sinking fund, designed to provide for such an accumula- 



VIEaiNIA COUPON CASES. 647 

tion of debt, would largely neutralize the evil depicted. But, whatevet 
the conséquences of the opération of the statute construed by its 
plain terms, the commissioners of the sinking fund are not thereby 
justified in virtually enacting an additional section or clause ont of 
their own heads, and ingrafting it by construction into the textof the 
law. It is compétent for the législature, within some reasonable 
time, to déclare by statute that, after a future date, unpaid and past 
due coupons detached from consol bonds shall not be funded dollar 
for dollar, and shall be funded only at the rate of 26|^ for 100; but it 
is certainly prématuré in the commissioners of the sinking fund, who 
are not a législature, — who are but a branch of the executive charged 
with ministerial powers exclusively, — to perpetrate a measure of légis- 
lation, in the form of an arbitrary rule of fuhding, which, they ad- 
mit, may involve a différence of millions of dollars in the rights of 
the state's creditors. 

On the whole case we conclude that the motion to remand must be 
denied and that the mandamus muit issue as prayed for. Writ granted. 

Bond, J., concurred. 



Virginia Coupon Cases. 

GoEMAN V, Sinking Fund Com'rs. 

{Oireuit Court, E. B. Virginia. November, 1885. 

1. Stattjtort Coîtstbtiction — LBGisiiATivB Interprétation — Rbtrospkctivb 

ACTS. 

Where a statute is passed by a législature declaratory of the meaning of a 
statute previously passed by that body, such interprétative act cannot be ré- 
trospective in its opération, and deprive the courts of the power to put their 
own interprétation upon the original statute and détermine rights vested 
under it prior to the passage of the interprétative statute. 

2. Same— State Debts— Compromise -with Creditors. 

Where a state has, by statute, ofEered to compromise -with its creditors, it 
may at any time change or withdraw such ofiEer so far as relates to those cred- 
itors who hâve not accepted the terms of the ofEer. 
8. Same— Election by Creditor. 

Where such a statute gives to the creditor the privilège of accepting or re- 
jecting the terms of the compromise proposed, the creditor must exercise his 
right of élection by some positive act. 
4. Same— Levibs DisTiNauisHED. 

The ruling relative to the duty of paying taxes in Taeey v, Irwin, 18 Wall 
551, distinguished. 

On a Pétition for Mandamus. The opinion states the case. 
B. L. Maury, for petitioner. 
F. S. Blair, Atty. Gen., for respondents. 

Hughes, J. This is an application by a citizen of New York against 
défendants, who are résidents and ofBcers of Virginia, to require therû 
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to fund according to the provisions of the Eiddleberger act $16,000 
in amount of certain past-due coupons of the class called "Consols," 
which were presented to the défendant on the thirtieth of December, 
1884, and demand made for their funding in 3 per cent. Eiddleberger 
bonds, dollar for dollar, the demand haviug been refused. 

By an act of assembly passed on the twenty-ninth of November, 
1884, the state had changed the rate at which consol coupons fall- 
ing due before or on January 1, 1885, should be funded, from that of 
dollar for dollar, as provided in the Eiddleberger act, to that of 50 
cents on the dollar. The petitioner allèges, however, that the cou- 
pons which are the subject of his suit were ail due and unpaid be- 
fore the passage of the November act; that the défendants had sys- 
tematically, notoriously, and as a publiely proclaimed rule of their 
conduct, refused to fund consol and other coupons dollar for dollar, 
and rendered vain and useless any demand upon them to fund cou- 
pons at that rate, and that, therefore, the duty of making an actual 
demand on his part was dispensed with. He claims, therefore, that 
his rights were not affected by the act of November, 1884, and that 
his pétition should be granted. 

The case difïers from those of a similar character decided by this 
court in September, 1884, in the particular that, whereas, in ail those 
cases demand was made upon the sinking fund commissioners, and 
judgments rendered before the act of November, hère demand was 
not made nor suit brought nntil afterwards. I will first review those 
décisions, and then consider the présent case. By the Eiddleber- 
ger act of Pebruary 14, 1882, the législature of Virginia made an 
offer to its creditors to settle the entire debt of the state upon terms 
set forth in its provisions. There were several différent classes of 
state debt. One provision of the act referred to bonds and coupons is- 
sued under the funding act of March 30, 1871, called "Consols," and 
another to the bonds and coupons issued under the act of March 28, 
1879, (the McCulloch act,) called "Ten-forties." 

The Eiddleberger act provided in clause a of section 6 that the 
principal of each consol bond, and the interest accruing upon it from 
the date when the last semi-annual coupon fell due to the date of ex- 
change, should be funded at thé rate of 100 of the old bond, and in- 
terest, to 53 of the Eiddleberger bond; and that the coupons of the 
consol bonds due and unpaid should be funded in new bonds, dollar 
for dollar. It provided in clause b of section 5, in a similar manner, 
for funding the ten-forties, except that while the coupons were to be 
funded dollar for dollar, the bonds and fractionai interest were to be 
funded at the rate of 100 for 60 of the Eiddlebergers. The act pro- 
vided that the new bonds should ail bear date as of the first of July, 
1882. The funding officers of the state construed the act as intend- 
ing that no coupons should be funded at the rate of dollar for dollar 
except such as should hâve fallen due on or before July 1, 1882. By 
July, 1884, when as many as three installments of coupons had fallen 
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due after July, 1882, the creditors of the state had corne to complain 
of that ruling, and at différent times before the twentieth of August 
of that year suits were brought in this court to ôbtain a jadicial con- 
struction of clauses a and b of section 6 of the Eiddleberger act. 
They proceeded by pétitions in mandamus against the members of 
the board of sinking fund commissioners, in which they prayed the 
court to require the défendants to fund in 3 per cent. Eiddleberger 
bonds consol and ten-forty coupons which had fallen due after July, 
1882, at the rate of dollar for dollar. There were some 20 or more 
pétitions of this eharaeter. Each petitioner alleged that certain cou- 
pons of the classes mentioned had, at specified dates, respectively, 
been presented tothe commissioners and équivalent 3 per cent, bonds 
demanded in lieu of them, and that thèse latter had been refused 
him. Upon thèse pétitions alternative writs were issued, and at the 
hearing, most of them on the third of September, jadgments were 
rendered in acoordance with the prayera of the pétitions, and copies 
of the judgments served upon the commissioners. ïhe judgments 
were complied with by the board, and no writ of peremptory man- 
damus was issued in any instance. 

In those cases the court fèlt no doubt on the subject of jurisdie- 
diction. They were not.suits against the state of Virginia. The bb- 
ject for which they were brought was to obtain a judicial construc- 
tion of an act of the legisature, and to require ministeriai officers of 
the state to conform to that construction in discharging their minis- 
teriai duties. In those cases the jurisdiction question whether the state 
had passed a law impairing the obligation of a contract was not in- 
volved. The suits assumed the law on which they were based to be free 
from objection, and submitted for judicial détermination the question, 
what did the législature mean when it directed that certain coupons, 
due and unpaid at "dates of exchange," should be funded dollar for 
dollar? The légal reports are full of such cases of jurisdiction, and 
citation of them is useless. The petitioners had accepted the com- 
promise and settlement proposed by the state in the Eiddleberger 
act, and had a right to a judicial construction of the terms of their 
contract with the state. If they were résidents of Virginia, they had 
a right to this construction from the state courts. If they were rési- 
dents of other states, as was the f act, they had a right to it from the 
fédéral courts held in Virginia. The courts hâve necessary jurisdic- 
tion in such cases. In this country no person can plead privilège 
as an officer for his failure or refusai to comply with a law of the 
state, and plant himself upon his own construction of the statute in 
excuse. The constitutional doctrines of state sovereignity are not 
involved in the case. The sovereignty of the state is not impugned, 
but only the opinion of a ministeriai ofiScer. 

In passing upon the numerous cases brought before it in August, 
1884, this court held that the holder of past-due coupons, aocepting; 
the terms of the Eiddleberger act, had a right to fund them dollai 
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for dollar in 3 per cent, bonds. Unless upon the pretensîon that 
thèse coupons were already paid by répudiation, which was not the 
theory of the Riddleberger act, no wrong or injustice or loss was 
imposed upon the state by the décision of the court. The state was 
in fact a gainer, in extinguishing cash demands against ter treasury 
by the easy process of giving for them 3 per cent, bonds having nearly 
50 years to run. The state expressly directed this to be done 'with 
respect to more than two millions of coupons which had fallen due 
before or on the first of July, 1882. It was the policy of the Riddle- 
berger act to get in ail overdue coupons on thèse easy terms. 

Most of the judgments which bave been mentioned were rendered 
on the third of September, 1884. The pétitions in them had in every 
case been filed before the twentieth of the preceding month, after the 
coupons on which they were brought had been presented to the sink- 
ing fund commissioners and 3 per cent, bonds demanded in lieu of 
them. The petitioners, having accepted the ofifer of the state, had 
by this demand established a contract and seeured the right to the 
exécution of it according to its terms. Their contract had not only 
been completed, but by bringing suit they had given it the form of 
lia pendens, when, on the twenty-seventh of August, 1884, the légis- 
lature passed a statute purporting "to déclare the true intent and 
meaning" of the Eiddleberger act. This dfeclaratory statute, after 
repeating totidem verhis the tifth section of the Riddleberger act, added 
a clause declaring that the phrase "date of exchange," employed in 
that section, should in ail cases be intended to mean the first of July, 
1882, and that date only.* 

Ap this act was speedily substituted by a later one, it is hardly 
worth while to discuss its validity. So far as it undertook, in de- 
claring the true intent and meaning of a previous statute, to give that 
meaning a rétrospective opération, it was nugatory. It is not com- 
pétent for the législative department of government to déclare the 
meaning of previous statutes for such a purpose. That is the pro- 
vince of the courts. If the new statute déclares the law to mean what 

i After quoting the fiftli section as it stands in the Riddleberger act, the act of August 
27, 1884, adda that "the date of exchange referred to in this act shall in ail cases be 
taken to be July 1, 1882, and this act shall be oonstrued as if it had been so expressed 
in the [Riddleberger] act, and no new bond shall, nnder this act, be given for any cou- 

Son or intereat on registered bonds mentioned in this section maturing after the first 
ay of Jilly, 1882." If the true intent and meaning of the fiflh section of the Riddle- 
berger act had been as interpreted by the act of August, 1884, then it would hâve read 
as follows, substituting the words ''July 1, 1882," for the words "date of exchange:" 
Riddleberger bonds shall be given " for the principal of ail bonds, or other évidences of 
debt, embraoed in Class A, at the rate of 53 per cent., that is to say, fifty-three dollars 
of the bonds authorized by this act, principal and aoorued interest from the preceding 
period of maturity to July 1, 1882, at par, are to be given for every pne hundred dollars 
îaee, principal and accrued interest from the preceding semi-annuâl period of maturity 
to Jiuy 1, 1882, of such indebtedness ; and for any interest which niay be past due and 
unpaid upon such indebtedness, funded bonds issued under this act may be given dol- 
lar for dollar." The substitution niakes the section incongruous and impracticable of 
exocutioii. I suppose that it was because the section was foundj thus amended, to be 
impracticable of exécution that it was found necessary to substitute it with the act of 
UTovember, 1884. 
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the courts déclare it to mean, then it is useless. If it undertake to 
give the law a meaning différent from that given by the courts, then 
it is void. To déclare what the law is or hasbeen is a judicial func- 
tion. To déclare what it shall be, is législative. Cooley, Const. Lim, 
94. Therefore, whether valid or not as to creditors who had not of- 
fered to fund, no one will contend that the deçlaratory act of August 
27, 1884, could operate retrospectively so as to affect rights already 
completed and vested, and it could not hâve been the intention of the 
législature by that act to invalidate the rights of those creditors who 
had accepted the contract offered by the state, who had presented 
coupons for funding anddemanded ne w bonds accordingto the terms 
of the contract, and whose rights stood upon the basisof lia pendens. 
The act of August 27th could not operate, therefore, to intercept the 
judgments which were rendered by this court on the third of Septem- 
ber following, in the cases that bave been mentioned. 

Two montbs after its passage the législature changea its views as 
to the true intent and meaning of clauses a and b of the fifth section 
of the Eiddleberger act, and, as before stated, passed another act, 
that of the twenty-ninth of November, 1884, by which it forbade the 
funding either of coupons maturing or fractional interest accruing 
after January 1, 1885 ; but, among other things, declared that the 
ten-forty coupons which fell due before or on the first of January, 
1885, should befunded at the rate of dollar for dollar, and that cou- 
pons of consol and other bonds which fell due before or on the said 
date should be funded at the rate of 50 cents on the dollar. The pe- 
titioner in the case before the court bas demanded that his consol 
coupons, which are of the latter class, shall be funded at the rate of 
dollar for dollar, and not at the rate of 50 cents on the dollar. 

There can be no doubt of the validity of the law of November, 1884. 
This court said in its décision in the case of Faure v. Sinking Fund 
Gom'rs, ante, 641, that "it was compétent for the législature, within 
some reasonable time, to déclare that after a future date unpaid 
and past-due coupons, detached from consol bonds, shall not be 
funded dollar for dollar." The court now repeats that it was com- 
pétent for the législature, at its discrétion, to put a stop to funding 
atthis rate, though good faith would seem to hâve required that rea- 
sonable previous notice of the date when its inhibition should go into 
effect should be given to the state's creditors. It was after the pas- 
sage of this latter act that the petitioner in the case now before the 
court presented the consol coupons described in the pétition by dates 
and numbers, which had ail fallen due since July 1, 1882, to the 
board of sinking fund commissioners and demanded 3 per cent, bonds 
in lieu of them. The demand was made on the thirtieth of Decem- 
ber, 1884, and was refused by the board. The petitioner allèges, by 
way of excuse for not having made the demand before, that the board 
had established and declared publicly, as a rule of their officiai con- 
diict, that in no case would it exchange bonds under the Eiddleberger 
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set for coupons of consol bonds maturing after July 1, 1882, dollar 
for dollar. 

The présent case, as before stated, différa from those in which 
judgments were given in September, 1884, by this court, in which 
the demand for funding was made before the passage of the act of 
November, 1884; demand having been made in this case after the 
passage of that act. The petitioner by bis counsel allèges, as évi- 
dence that the commissioners had, as a rule, refused to fund past-due 
consol coupons dollar for dollar, that the records of this court show 
that there had been dozens of such cases of refusai, and that the act 
of August 27, 1884, expressly forbade such funding. He insists that 
this législation, to hâve been légal, should hâve provided that the 
funding should cease only after a future date, so that opportunity 
should first be afiforded, by previous notice, for the acceptance of the 
ofïer of the stàte before it could be legally withdrawn. He maintains 
that by abruptly withdrawing the privilège of funding coupons with- 
out previous notice the législature actually preserved the right in 
greater force than ever. He argues that a continued and notorious 
refusai to accept coupons when offered dispensed with the necessity 
of making the offer and demand, inasmuch as the law does not re- 
quire the performance of a vain act, and therefore that every holder of 
coupons that fell due at dates anterior to the act of November, 1884, 
may now bave them funded exactly as if he had made a tender of 
them, which would hâve been fruitless. He claims that in such cases 
the law présumes that a tender would hâve been made but for the 
publicly proclaimed purpose of the commissioners in ail cases to re- 
ject it. He cites, in support of this proposition, Tacey v. Irwin, 18 
Wall. 551, 552; U. S. v. Lee, 106 U. S. 202; S. C. 1 Sup. Ct. Eep. 
240;, and Hills v. Exchange Bank, 105 U. S. 319. In the second of 
thèse cases, better known as the Arlington Case, the United States 
suprême court say that "where the tender of performance of an act 
is necessary to the establishment of any right against another party, 
the tender or offer is waived and becomes unnecessary when it is 
reasonably certain that the offer will be refused." The force of this 
reasoning must be acknowledged to be very great, and my first im- 
pressions were that it controlled the présent case. But the décisions 
eited were cases of fédéral direct taxes. In the first two of them the 
taxes had been tendered by friends of the owners of the property 
taxed during the late sectional war. The owners were sympathizers 
with the insurgent states, and had gone within their military lines. 
The Arlington Case was a conspicuous example of a very numerous 
class of cases. The fédéral tax commissioners refused to reeeive the 
taxes due from any but actual owners of the property taxed. The 
suprême court had decided in Bennett v. Hunter, 9 Wall. 326, that 
a tender of taxes by another than the owner was valid, and that the 
titles of those who pnrchased the property when sold for the taxes 
were void. In Tacey v. Irwin the suprême court went further, and 
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held that the tax commissioners, by making it publicly known to be 
their rule of conduct that they would not reeeive taxes, from otliers 
tban owners, rendered a tender of the taxes unnecessary, and invali- 
dated the sales of property forfeited for them. The principle settled 
was that the titles of property sold for taxes under such circumstances 
■were null and void, and that the owners of the property, who came 
in and claimed it after the sales, were entitled to reeover on paying 
into the treasury the original taxes which had been assessed upon it. 

There is an obvious distinction between such cases and the one at 
bar. What may be presumed in regard to a tax may not be presum- 
able of a statutory contract. When the state makes a proposition 
to her creditors which they are at liberty to accept or reject, and 
which some of them are likely to acoept and others to reject, a posi- 
tive élection is necessary on the part of each créditer in order to the 
completion on bis part of the contract proffered. But the payment 
of a tax is a duty incumbent on a citizen as to which he bas no op- 
tion. The idea of contract cannot well enter into the matter, unless 
it be the presumption that the citizen bas promised to pay the tax 
from the moment it is levied. He is always under contract to pay 
it; and when he offers to pay, or another offers to pay for him, and 
the tax receiver obstructs the payment, then a set of rights arise pe- 
culiar to that particular case; and the décisions of courts in such 
cases are to be confined in their opération to the spécial class of cases 
to which they were addressed. A statutory contract proposed by a 
state to her creditors is of a wholly différent nature. The créditer 
may or may not be a citizen of the state. He may accept the prof- 
fered contract or not, at bis discrétion. His acceptance is optional. 
It is a matter of élection and choice. He must elect what he will 
do, and there can be no presumption that he bas made an élection 
until he positively signifies that he bas done so. No obstructive ac- 
tion on the partof ministerial ofiûcers of the state can exonerate him 
from the act of élection, or can take the place of his own élection 
signified by his individual action. It is elementary law that a con- 
tract cannot exist until it is proposed by one party and accepted by 
another. The minds of two persons must meet in accordanoe and 
agreement upon its terms. 

The cases of Taceyy. Irwin and XJ. S. v. Lee, cited in the petition- 
«r's brief, did not refer to the acceptance of a statutory contract, but 
to the performance of a statutory duty. OiScial perverseness might, 
by preventing, exonerate, the citizen from discharging a duty which 
he was ready to perform, or bave performed in his behalf ; but a ju- 
dicial ruling to that effect can bave no application to a creditor's 
■consent to a contract offored by a state in cases where there must be 
an actual consent, where this consent must be the act of his own in- 
dividual volition, and where the proof of.it must be positive and 
supplied by himself. I do not think that the rule in Tacey's Case 
and in the Arlington Case will ever be extended by the supretue 
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court, or that it will ever be applied except where the performance 
of a duty imposed by law is prevented by the obstructive action of 
the olEcial appointed to receive it, and producea pénal résulta. At 
ail events, I do not feel at libertyto apply it to a case of statutory 
contract, where the positive acoeptance of its terms was necessary to 
establish the right of the individual citizen, and where at least a no- 
tification of his acceptance could hâve been effected in spite of the 
obstructive conduct of public officers. 

In the case at bar the petitioner does not aver that he had ac- 
cepted the terms of funding offered by the state in the Eiddleberger 
act; or that he had formed the purpose of accepting before the pas- 
sage of the amendatory act of November, 1884; or that he was pre- 
vented from executing that purpose by the conduct of the sinking 
fund eommissioners. Technically, his pétition is at fault in thèse 
respects, and the attorney gênerai 's demurrer must be sustained. On 
the merits also, for the reasons I hâve stated, I should feel bound to 
dismiss the pétition. Judgment must therefore go for the défend- 
ants. Writ denied. 



ViBGiNiA Coupon Cases.* 

Norfolk Trust Co. ». Marte, Auditor, etc. 

(Circuit Court, E. D. Virginia. December, 1885.) 

1. State aito State Ofpicehs— Actiok to Obtatn Obédience to State Law. 
The suit of a citizen against an offlcer of a state to obtain obédience to a law 
of the state, is not a suit against the state. And thia is so, even though the 
state be as directly interested in the resuit of the suit as if she were the de- 
fendant of record. 

S. Samb — JuRisDrcTioN DP CrKcuiT CoUBTS— State a Pabty to Suit. 

It is no objection to the jurisdiction of the circuit courts of the United 
States, in cases arising under the constitution and laws of the United States, 
that one of the parties ia a staté and the other a citizen of that state. 

3. Virginia Coupons— Vérification— Injunction. 

The act of Virginia of January 14, 1883, "to prevent frauds upon the com- 
monwealth, " etc. , which provides a mode of verif ying the genuineness of tax- 
receivable coupons offered in payment of taxes, must be observed and pur- 
Bued by her tax-receiving offlcers. This act puis the initiative upon the re- 
ceiver of taxes for the judicial vérification of coupons; and if this ofBcerneg- 
lects to perform the initiatory duties required by the act, there is no mode by 
which the tax-payer can obtain a judicial vérification of his loupons. If, 
when the tax-payer tenders coupons in payment of his taxes, the tax-receiver 
refuses to receive them, and faits otherwise to comply with sections 1, 2, 3 of 
the said act, then, under the décision in Pwndexter v. Oreenhow, 114 U. 8. 
270, 8. C. 5 Sup. et. Rep. 903, the tender of coupons by the tax-payer is pay- 
ment of the tax, and the court will enjoin against a levy for the taxes and 
against declaring the tax-payer a delinquent. 

ISee note at end of case. 
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4. Samb— Mandatoby Injonctions, 

The décision of the suprême court in Ma/rye v. Pa/rsons, 114 TJ. 8. 835, S. C. 
6 Sup. et. Rep. 933, 983, doea not bring in question, or aSect the validity of, 
the mandatory injunction, as known to the English and American chancery 
jurisdiction for centuries. 

Injunction in Equity. 

R. L. Maury and White d Garnett, for complainant. 

F. S. Blair, Atty. Gen., for défendant. 

Hughes, J. The complainant corporation was chartered by Vir- 
ginia, and is a citizen of Virginia, doing a banking business in the city 
of I^orfolk. It was assessed by défendant in Âpril last with back taxes 
for the years 1874, 1877, 1879, 1880, 1881, and 1882, to the amount 
of $817.80. On the eighteenth of May, it tendered the amount of the 
assessment to the défendant, who is auditor of public accounts, in 
coupons (except a few cents.) The coupons tendered are described by 
dates and numbers in complainant's bill, and were eut, part of them 
from bonds issued under the funding act of 1871, and part under that 
of 1879. The auditor, Mr. Marye, refused to receive the coupons so 
tendered. The bill avers that after the refusai a further demand was 
made apon the complainant by the défendant for the taxes, and that 
défendant informed complainant's agent that unless the same were 
paid at once, proceedings would be taken to enforce payment as pro- 
vided by law against delinquent tax-payers. The bill further avers 
that when the coupons were so tendered and refused, the défendant 
declared that if the right to pay thèse taxes in coupons should be in- 
sisted upon, he would prépare a new bill for the taxes, for a much 
greater amount, which should include whatever fines, interest, and 
penalties the laws of the state inflicled upon delinquent tax-payers, 
and would proceed to enforce payment by suit or îevy. There are 
other important averments in the bill, which, though material, do not 
aiïect the principles on which the case must be decided. The bill 
prays, among other things, for an injunction to restrain défendant, 
his officers and agents, from making any further assessmenta against 
complainant as threatened; from refusing to accept the said coupons 
in payment of the taxes mentioned, and to give receipts therefor; 
and for other enumerated relief. 

The défendant, by the attorney gênerai, filed a demurrer and an- 
swer to the bill in due course of practice. Thèse contain no spécifie 
déniai of the allégations of the bill ; and the case was submitted by 
counsel on both sides in August last, on printed arguments. 

By consent of counsel I hâve withheld a décision in the case until 
now. It was the first case that came before me after the décisions 
of the suprême court of the United States in the Virginia cases, ren- 
dered in April last, and is the first case affected by those décisions 
on which I bave acted. The demurrer and answer of défendant rests 
his case upon three grounds of défense, viz. : that (1) this is a suit 
against the state of Virginia herself, and therefore cannot be enter- 
tained by the court; (2) before the tender of the coupons named in 
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the bill, they had not been ascertained to be genuine as required by 
the act of assembly of January 14, 1882 ; and (3) the bill, though in 
form an injunction, is in effect a mandamus; and therefore is gov- 
erned by the late décision of the suprême court of the United States 
in the case of Marye v. Parsons, 114 U. S. 325; S. 0. 5 Sup. Ct. Eep. 
932, 96*2, and ought to be dismissed. 

I will consider thèse grounds of défense in their order. 

1. The suit of a citizen against an ofScer of his state, to require 
obédience to a law of his state, is held by the suprême court of the 
United States not to be a suit against the state herself. If it were, 
then, that court says in substance, ofiacers would hâve impunity to 
administer office according to their own caprice, or eonvenience, or in 
their personal interest. That court insista that reason and authority 
unité to reject such a proposition. It insists that it is not compétent 
for any officer of the republic to assert with Louis XIV, the mediaeval 
autocrat of France, l'état c'est moi, and, under the prérogative of of- 
fice, to justify a violation of the law of the people, enroUed in the 
statute book, which he is intrusted to administer. It déclares virtu- 
ally that the officer does not so reflect the vera effigies, embody the 
dignity, or impersonate the sovereignty of the state, that she is in- 
sulted when his conduct is brought under judicial inquiry, at the suit 
of a citizen every whit his equal. It is true that the décision of the 
suprême court to this effect in the Virginia cases heard at the last 
term was accompanied by an imposing dissent; but that fact only 
emphasizes the rulhig of the court, and rivets it more firmly as the 
law of the land. It is in settling doubtful questions that the dé- 
cisions of a court of highest resort hâve their spécial and greatest 
value. 

The fact that, as in the présent case, the state bas a collatéral in- 
terest in the resuit of the suit does not affeet the proposition under 
considération. A citizen who is injured by an officer by the déniai 
of a right conferred by law, may at any time bring that officer before 
a court of justice to test the legality of his action, whether be per- 
sonally, or the state for whom he acts, is to be gainer from his con- 
duct. Such gain is but an incident of the matter, which cannot af- 
feet the right of the injured citizen to sue the immédiate perpetrator 
of the in jury. And tberefore the defendant's first ground of défense 
cannot avail him. Even admitting, however, for the sake of argu- 
ment, that the complainant, by seeking in this suit to pay taxes in 
what the state bas made money for that especial purpose, rather than 
in the money used for ail purposes, really and practically sues the 
state herself, — still this suit may be entertained by this court. It is 
a mère truism to say that a suit will lie against a state in ail cases 
in which she bas granted the right to bring it; and it is equally true 
that it will not lie in any other cases whatever. Cela va sans dire. 
The simple question, therefore, is whether the states of this Union 
hâve granted to the fédéral courts jurisdiction of suits brought by 
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their own citizens against thernselves, in cases in which the states 
hâve violated a constitutional right of the plaintiff. Chief Justice 
Makshall said: 

"That a sovereign state is not suable except by its own consent, is a gên- 
erai proposition which will not be controverted. But its consent is not req- 
uisite in each particular case. It may be given in a gênerai law. And, if a 
state has surrendered any portion of its sovereignty, the question whether a 
liability to suit be a part of this portion dépends on the instrument by which 
the surrender is made. If, upon a just construction of that instrument, it 
shall appear that the state has submitted to be sued, then it has parted with 
this sovereign right of judging in every case on the justice of its own pre- 
tensions, and has entrusted that power to a tribunal in whose impartiality 
it confldes." Cohens v. Virginia, 6 Wheat. 380. 

The eleventh amendment of the national constitution does not af- 
fect this question. That article refers only to non-residents and 
aliens; forbidding only sueh suite as are "prosecuted against one of 
the states by citizens of another state, or by citizens or subjects of a 
foreign state." The citizen of New York cannot sue the state of Vir- 
ginia in a fédéral court. The subject of the British crown cannot sue 
her. This is as far as the eleventh amendment goes. It does not 
forbid the citizen of Virginia from suing his own state for a violation 
of a constitutional right. It is silent as to such a citizen. The con- 
stitution of the United States is a grant of powers from the states; 
chief among whom, at the time of its ratification, was Virginia. It 
is a grant of powers from the state of Virginia to the national gov- 
ernment, one branch of which consists of the fédéral courts. In re- 
spect to the jurisdiction of thèse courts, the grant is in two classes of 
cases. One of thèse has référence only to the parties to suits. If 
the parties be as described, the jurisdiction attaches, whatever bethe 
cause of action. The other class of cases has référence only to the 
cause of action; if this be as defined, the jurisdiction exists as to 
ail parties whatever, except those expressly named by the eleventh 
amendment. Cohens v. Virginia, 6 Wheat. 378. The grant in re- 
spect to the cause of action is in the clause of the second section of 
article third, which extends the jurisdiction of the fédéral courts to 
"ail cases in law and equity arising under this constitution, the laws 
of the United States, and treaties made under their authority;" that 
is to say, to ail cases involving what is called a "fédéral question." 

Language could not be more comprehensive than this; and so, 
when a state passes a law impairing the obligation of a contract, which 
the national constitution expressly forbids, and one of her own citi- 
zens is injured thereby, his case "arises under the constitution," and 
belongs to the jurisdiction which attaches with référence to the cause 
of action. The jurisdictional provisions of the constitution do not in 
gênerai, however, act proprio vigore. They require to be put in force 
by the agency of congress. The clauses defining the judicial power, 
except those confering original jurisdiction upon the suprême court, 
would be a dead letter if not vitalized by congressional statute. As 
v.25F,no.ll— 42 
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to the suprême court, the juriadiction arising from the nature of the 
cause of action without référence to parties was put in force by the 
twenty-fifth section of the judieiary act of 1789, and stands now as 
section 709 in the Eevised Statutes of the United States. 

As to the circuit courts, this jurisdiction was never brought into 
exercise by congress until the passage of the judieiary act of March 
3, 1875, which conferred it upon them in ail cases in law and equity, 
arising under the constitution and laws of the United States, when 
the matter in dispute exceeds the value of five hundred dollars. Un- 
der section 709 of the Eevised Statutes, a citizen may bring an ap- 
pellate suit in the suprême court of the United States against his own 
state to reverse a judgment which she has recovered against him 
even in her own court of highest resort. Similarly, now, under the 
first section of the judieiary act of 1875, the citizen may bring an 
original suit against bis own state in a fédéral circuit court to redress 
an injury which she has infiicted upon him by a violation of the con- 
stitution or a law of the United States. 

It is true that the dissenting justices in the Virginia cases, decided 
in April last by the suprême court, say on this subject, among other 
things ; "It would be very strange to say that, although a state can- 
not in any case be sued by a citizen of another state since the 
adoption of the eleventh amendment, yet, in a case arising under the 
constitution and laws of the United States, it may be sued by its own 
citizens. This would be to deprive a state, with regard to its own 
citizens, of its sovereign right of exemption from suit. It seems to 
us that the absurdity of this proposition is its own suÊQcientanswer." 
None will question the dignity of the source from which this utterance 
cornes, or the weight of the objection so imposingly presented to the 
jurisdiction in question. Yet, this précise point had been considered 
and unanimously discarded by the suprême court itself, in a décision 
rendered by Chief Justice Maeshall, in 1821, 23 years after the adop- 
tion of the eleventh amendment. Two citizens of Virginia had 
brought an appellate proceeding in the suprême court of the United 
States against the state, to set aside a judgment which she had re- 
covered against them in one of her courts — in that case the court of 
last resort. The syllabus of the décision of the suprême court in the 
case contains the following clause : "It is no objection to the exer- 
cise of the appellate jurisdiction of this court, in this case, that one of 
the parties is a state, and the other a citizen of the state." 

In considering the point of objection now urged anew, Judge Mae- 
shall said : 

"It has been also urged, as an additional objection to the jurisdiction of 
the court, that cases betvveen the state and one of its own citizens do not 
come within the gênerai scope of the constitution; and were obviously never 
intended tobe made cognizable in the fédéral courts. * * * This is very 
true, so far as jurisdiction dépends upon the character of parties. * « * 
If jurisdiction depended entirely on the character of parties, and w^as not 
given where the parties had not an original right to come into court, that 
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part of the second section of the third article which extends the judicial power 
to ail cases arising under the constitution and laws of the United States would 
be mère surplusage. It is to give jurisdiction where the character of the par- 
ties would net give it, that this very important part of the clause was inserted. 
If the constitution or laws may be violated by proceedings instituted by a 
state againstits own citizens, and if that violation may be such as essentially 
to afïect the constitution and the laws, * * * why should thèse cases be 
excepted from that provision which expressly extends the judicial power of the 
Union to ail cases arising under the constitution and laws? After bestow- 
ing on this subject the most attentive considération, the court can perçoive 
no reason, founded on the character of the parties, for introducing au excep- 
tion which the constitution has not made; and we think that the judicial 
power, as originally given, extends to ail cases arising under the constitution 
or a law of the United States, whoever raay be the parties." See Oohens v. 
Virginia, 6 Wheat. 265-448; especially at pages, 378, 390, 391. 

After the passage of the judieiary act of 1875, precisely the same 
question arose as to the jurisdiction of the circuit courts of the United 
States, and this point, among others, was eonsidered by the suprême 
court in the case of Ames v. Kansas, 111 U. S. 449 ; S. C. é Sup. 
et. Eep. 437. That was a removed case, in which a corporation of 
Kansas brought its own state into a fédéral circuit court, by pétition 
for removal. One of the principal questions was whether a citizen 
could thus sue its own state in a fédéral circuit court. The circuit 
court refused to entertain the suit and it went to the suprême court, 
where the opinion was delivered by Chief Justice Waite, who quoted 
on this point the language of Chief Justice Marshall in Cohens v. Vir- 
ginia, and adopted it and applied it in support of the newly-conferred 
jurisdiction of the circuit courts of the United States. I infer, from 
the hesitating language of the chief justice, that it was with great 
reluctance that the suprême court conceded to the circuit courts the 
jurisdiction in this respect, which the act of 1875 unqualifiedly con- 
fers upon them. 

As the législation of congress and décisions of the suprême court 
now stand, therefore, the clause of the syllabus in Cohens v. Virginia 
relating to this subject must be enlarged as foUows to express the 
présent condition of the law : 

"It is no objection to the jurisdiction of the suprême and circuit courts of 
the United States, in cases arising under the constitution and laws of the 
United States, that one of tlie parties is a state, and the other a citizen bf 
that state." 

It is true that Alexander Hamilton, in letter 81 ot the Federalist, 
expressed the opinion in a digressive paragraph that "the state gov- 
ernments would not, by the adoption of the [National Constitution] , be 
divested of the privilège of paying their own debts in their own way, 
free from every constraint but that which flows from the obligations 
of good faith." This opinion was entirely correct as to those obliga- 
tions of the states, to the payment of which they, in the terms then 
in vogue, merely "pledged their faith ;" and was practically concurred 
in for 60 years. It was not until after some of the states, notably 
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Arkansas, as shown in the case of Woodrufv. Trapnaïl, 10 How. 190, 
voluntarily began the baleful praetice of putting their obligations in 
the form of self-executing contracta, such as the national constitu- 
tion contemplâtes in forbidding them to pass laws impairing the ob- 
ligation of contracts, that Mr. Hamilton's opinion, good as to "pledges 
of faith," ceased to prevail as to "self-executing contracts." ît was 
then found in regard to thèse contracts, as had been declared by 
Judge Marshall, that power was given the fédéral judiciary over 
them as "arising under the constitution and laws of the United States," 
whoever might be the parties to the suita brought upon them. So, 
likewise, as to thèse contracts, the congress of 1875 disregarded Mr. 
Hamilton's view in conferring upon the circuit courts of the United 
States jurisdiction in ail cases arising under the Constitution and 
laws of the United States, in which the matter in controversy exceeds 
the value of $500, subject only to the limitations of the eleventh 
amendment. 

On thia subject of the jurisdiction of suits against states, the jus- 
tices of the suprême court hâve usiially been very nearly divided. In 
Cohens V. Virginia, where two citizens brought suit against their own 
state, and the suit was entertained, the justices were unanimous. But 
in Woodruff v. Trapnaïl, 10 How. 190, where a citizen brought suit 
against his own state, in the person of her attorney gênerai, which 
was the case which suggested, and from which originated the tax- 
receivable coupon, the court entertained the suit, five to four. In 
the case decided last April of Allen v. Baltimore é 0. R. Ce, 114 U. 
S. 311, S. G. 5 Sup. et. Eep. 925, 962, in which a non-resident cor- 
poration sued a state in the person of its revenue officer, and in which 
I had refused to entertain jurisdiction below, the suit was entertained, 
five to four. In the Arlington Case, where the question was between 
a citizen and the United States, the court entertained the suit, five 
to four. 

Pear is expressed of the usurpation of power by the fédéral courts. 
The fear is groundless. Their jurisdiction is almost whoUy derived 
from congress, the direct représentative of the popular will. As to 
the circuit and district courts, not only is ail their power, but the 
courts themselves are of statutory création. Congress exclusively 
establishes their jurisdiction. Its breath can unmake as its breath 
bas made it. As to the suprême court, it is only in cases "affecting 
ambassadors, other public ministers and consuls, and those in which 
a state is a party," that it bas original jurisdiction independently of 
congress. In ail other cases its jurisdiction is appellate, and such 
only as may be conferred by the législative branch of the government. 
And, therefore, if too much power bas been conferred upon the féd- 
éral courts, the remedy is not in expecting their judges to forswear 
themselves, but in petitioning congress to reduce it within the de- 
sired limits. Judges are not put in their places to déclare what the 
law ought to be. That funetion is législative and political. The duty 
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oï judges is the narrow one of determining what the law ia, and, on 
the stem principle, ita lex scripta, of enforcing it as it is given to 
them by the législature, and interpreted to them by such courts as 
may be superior to them in authority ; and they would présent a mis- 
érable spectacle of unworthiness if they should be swerved from the 
Une of that duty by any clamer, however véhément, however cen- 
sorious. Even if thejudge of a court pronounces the law to be as he 
thinks, and a court or judge of higher jurisdictionconstrues it differ- 
ently, then he must abandon his own view, and enforce the law as 
thus interpreted to him. Tothis he is sworn; and the responsibility 
of an improper ruling is not his. There could be no certainty or uni- 
formity in the law, if each judge could set his individual opinion 
against that which controls the System of jurisprudence of which he 
is a part. 

From what has been said, it is plain, that even it this were a suit 
by the complainant corporation, which is a citizen of Virginia, against 
the state herself in her own sovereign character, the jurisdiction of 
this court to entertain it exists under an act of congress passed in 
pursuance of a provision of the national constitution; that is to say, 
by grant from the state of Virginia herself. If there be fault in the 
grant, the imputation belongs not to the judges who administer the 
law as given them, but to the great and wise men who brought our 
Commonwealth into the Union, under a constitution framed in the 
inspiration of a devoted, though possibly, in some particulars, an 
erring, patriotism. 

2. The second ground of défense in this suit is "that the bill shows 
on its face that before the tender of the coupons named therein they 
were not ascertained to be genuine and tax-receivable as required by 
the provisions of the actof the gênerai assemblyof Virginia, approved 
January 14, 1882; and hence the auditor had no power or right to 
receive said coupons for any taxes." The défense on this head is 
put solely upon the ground of non-compliance by the complainant 
with the provisions of the act of January 14, 1882. No subséquent 
act of assembly forbidding the payment of taxes in other than gold, 
silver, or other money of the United States, is adduced in excuse for 
the auditor's refusai to receive the coupons tendered. The averments 
of the bill, as to this refusai, are as foUows, and, under the pleadings 
in the case, are admitted to be true : 

" Your orator shows that the said auditor is the oiflcer appointed by law to 
receive the said tax.and to receive coupons tendered in payment thereof, and 
thatithath been the custom of his predecessors anterior to 1883 to receive 
the same, and that it is his duty to receive thèse tax-receivable coupons. But 
complainant shows that the said auditor rèfused to receive the said coupons 
in payment of yourorator's tax, thus depriving it of its rights secured under 
the constitution and laws of the United States, " etc. 

There is no plea interposed on the part of the auditor to this 
charge of the bill, setting out that he himself complied with the pro- 
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visions of the act of January 14, 1882, and after doing so, refusedto 
give complainant a receipt for the tax, as authorized by the statute. 
His sole ground of défense on this head is that the coupons tendered 
bad not been ascertained to be genuine under the act of January 14, 
1882. What are the provisions of that act ? It requires the posi- 
tive performance of spécifie duties by the revenue officer as well as 
the tax-payer. It provides that whenever any tax-payer or his agent 
shall tender to the proper ofBcer of the state coupons detached from 
bonds of the commonwealtb issued under the actof 1871, in payment 
of taxes, as was done in this case, the person to whom such coupons 
are tendered shall do certain things enumerated with précision by 
the act, viz, (1) he shall reçoive the same, giving the party tendering 
a receipt, stating that he has reeeived them for the purpose of identi- 
fication and vérification; (2) he shall at the same time require such 
tax-payer to pay his taxes in coin, etc., and upon payment give him 
a receipt for the same ; and (8) he shall mark each coupon so re- 
eeived with the initiais of the tax-payer from whom reeeived, and the 
date of receipt, and shall deliver the same securely sealed np to the 
judge of the county or corporation court of the county or corporation 
in which such taxes are payable. It is not set up by plea, or pre- 
tended in any form of défense, that the auditor, whom the act of 
January 14, 1882, expressly and imperatively requires to do thèse 
three things when coupons are tendered to him in the voluntary pay- 
ment of taxes, did either of them. Under the authority of later laws, 
not pleaded, forbidding absolutely the receipt of anything but coin 
or currency notes for taxes, — instead of receiving the coupons in good 
faith for the purpose of vérification, as the act required, — he rejected 
them absolutely. He now invokes, in défense of his refusai, a law 
which expressly requires him to receive them, and whose provisions, 
enacted for just such a case as this, he himself has disregarded. For 
this is a case of a tax-payer going voluntarily to the receiver of taxes 
and tendering payment of the tax. It is of the class which is con- 
templated by the act of January 14, 1882, known as "Coupon Killer 
No. 1," and is not a case in which the collector of the tax takes the 
initiative, as contemplated by the act of January 26, 1882, known as 
"Coupon Killer No. 2." Therefore, the provisions of sections 1, 2, 
and 3 of the former act rule in this case ; and no provision of the 
later act aiïects it. Moreover, the later act, with its amendments, 
has been nuUified by the récent décisions of the suprême court of the 
United States; while that court has affirmed the validity of the for- 
mer act, especially sections 1, 2, and 3, with itération in Antoniv. 
Greenhow,107 U. S. 769; S. C. 2 Sup. Ct. Kep. 91; and in Moorey. 
Greenhow, 114 U. S. 338; S. C. 5 Sup. Ct. Eep. 1020. 

I think it clear from the décisions of the suprême court, on the 
législation of the state as it now stands, that when a tax-payer tend- 
ers coupons, they must either be reeeived as genuine, or be reeeived 
for vérification in the manner provided by the act of January 14, 
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1882. If the officer refuses the coupons outright, he puts it out of 
the tax-payer's power to becomea partyto their judicial vérification; 
and the state, by the act of the officer, waives her right to the vérifi- 
cation; and this because the tax-payer has no power to verify his 
coupons until after he tenders them, and after the state, having re- 
ceived them, herself has initiated the judicial proceeding by wbich 
alone they can be verified. When, therefore, in a suit resuiting from 
such a refusai and such a waiver, the complainant allèges in his bill 
that the coupons were genuine, eut from genuine bonds, identifying 
them by dates and numbers; and the state demurs and answers, or 
pleads simply that the coupons had not been verified at the time of 
tender, she waives and abandons her right to vérification, and brings 
herself within the décisions of the suprême court in the late cases of 
Poindexter v. Greenhow, Wkite v. Greenhow, Ghaffin v. Taylor, and 
Allen V. Baltimore d 0. R. Co., 114 U. S. 269-340; S. C. 5 Sup. Ct. 
Eep. 903-962. In those cases the record showed that the state had 
not taken advantage of her rights under the act of January 14, 1883, 
and had not denied the genuineness of the coupons in her pleadings. 
In some of the cases the record showed that she admitted the gen- 
uineness. She was in court in that plight. It was in this clasa of 
cases that the suprême court (while expressly excepting cases of the 
class of Antoni v. Greenhow) held, that "it is the légal duty of every 
tax-coUector to receive tax-receivable coupons in payment of taxes 
upon an equal footing and with equal effect as though they were 
money ;" and that "after a tender of such coupons duly made for that 
purpose, the situation and rights of the tax-payer and coupon-holder 
are precisely what they would bave been if he had made a like tender 
in money." The case at bar is therefore governed by the reasoning 
and décision in Poindexter v. Greenhow, 114 U. S. 270; S. G. 5 Sup. 
Ct. Eep. 903, and the second ground of défense set up in the demur- 
rer and answer is invalid. 

3. Corning to the third ground of défense, it is, that the bill prays 
for an injunction to forbid défendant from refusing to receive the 
coupons that were tendered, which is virtually a command to receive 
them (such awrit being kuown as a mandatory injunction;) that this 
was one of the prayers of the bill in the Parsons Case; and that, 
therefore, the ruling of the suprême court in the case of Marye v. 
Parsons, decided in April last, disposes of this suit. That case was 
got np by counsel for the complainant and the state, at my request, 
in February last, in order to submit to the suprême court, which had 
recently advanced the Virginia coupon cases for hearing on the eigh- 
teenth of March, the principal questions that bave arisen in the con- 
troversy of Virginia with the holders of her bonds and coupons. The 
cases which were then already before the court were not thought to 
présent the most important questions belonging to the controversy ; 
and the resuit has shown that the rulings of the suprême court in 
them hâve left thèse questions very much where they were before. 
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It was in tbe hope of avoiding this unsatisfactory resuit that the 
Parsons Case, whicb embodied ail the important questions incident 
to tbe subject, was got up by mutual consent of counsel, and sent by 
me to the suprême court for hearing in Mareb last. Tbis bope bas 
been disappointed. The court did not consider tbe case on any of 
the questions referred to. Tbe majority of tbe court decided it upon 
a point notraised by tbe pétition for appeal, and not urged or tbougbt 
of by any counsel in argument before tbis court, or, as I learn, be- 
fore tbat tribunal itself, Neither the question of the validity of the 
mandatory injunction was considered, nor the question under what 
circumstances coupons sbould be verified, nor the question whether 
tbe genuineness of coupons averred by the plaintiflf must be denied 
by the state in the pleadings, and the déniai be sworn to by a proper 
offioer for ber; nor the question whether or not a mère plea by the 
state that the coupons were "unverified" was sufficient, nor any otber 
question going to tbe merits of the controversy and raised in that 
suit. None of thèse questions were considered by tbe court or passed 
upon. 

The majority of the court, four justices dissenting from the rea- 
sons assigned for the décision, dismissed tbe cause on the preliminary 
ground tbat Parsons, who was not a tax-payer and had not actually 
sold bis coupons, could not sue at ail. They pronounced bis rigbt to 
sell his coupons for thepurpose of baving tbem used in the payment 
of taxes a mère rigbt in tkesi, of wbicb be himself could not avail in 
a court of justice. Dismissing the suit on tbis preliminary ground, 
they left ail questions involved in the case unconsidered and unde- 
eided. They did not consider or pass upon the validity of the man- 
datory injunction which the suprême court had over and over again 
affirmed in previous cases; and, therefore, it is no ground of défense 
in the case at bar tbat the Parsons Case was dismissed by the su- 
prême court. 

The mandatory injunction is as old as the high court of chancery 
of England, and will be used as long as tbe Englisb-speaking race shall 
maintain a System of chancery judicature. It belongs to the inhérent 
prérogatives of the chancery courts; and to abolish it would be to 
paralyze their entire jurisdiction. Notbing could hâve been further 
from the intention of the suprême court than to impair tbis writ in 
any degree. 

The defendant's third ground of défense is therefore invalid, and I 
think that, on tbe wbole case, the prayers of the complainant's bill 
must be granted, and I bave signed a decree to that effect, drawn in 
conformity with decrees heretofore granted in similar cases by tbe 
circuit judge. 

Note by Judge Hughes.— Whîle, as in doty bound, I would enforce with alacrity 
and zeal as a judge the décision of the suprême court in a case govemed by it, yet I 
know I shall be excused for venturing to express, as a citizen and lawyer, the confident 
belief that the suprême court will sooiier or later recède from ita ruling on the point on 
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which, without argument or a hearing, it dismissed the case of Marye v. Parsons. If it 
should not do so, the rights of the holders of Virginia bonds, in respect to the receiva- 
bility of coupons in payment of taxes, will be short-lived. The state's contract that 
thèse shall be tax-receivable is with the bondholder, and is not with the tax-payer be- 
fore he purchases coupons. It subsists as long as the bondholder holdg, and ceases with 
him when he sells his coupons. The unqualified doctrine, that hia right while holding 
is a mère right in ihesi which the courts are not bound to protect, can be used by the 
State to utterly defeat his right to sell. The state has no contract with the tax-payer 
before his purchase of coupons. Législation forbidding such tax-payer from purchas- 
ing coupons for the pûrpose of paying taxes wonld violate no contract with him. It 
would violate only the state's contract with the coupon-holder, whose right isnow pro- 
uounced to be one in thesi, which the courts are informed by the décision in the Par- 
sons Case that they are powerless to protect, and which, of course, if the courts are pro- 
hibited from protecting, the législature is not bound to regard. 

Législation to this efîect, while infiicting no wrong at ail upon the tax-payer who has 
not purchased coupons, would inflict it only upon the holder of coupons who is not a 
tax-payer ; and as to whom the wrong is now pronounced to be damnum dbsque injuria. 
This pifirase damnum, absque injuria, (wrong for which the doer cannot be called in jus,) 
wrong which is not aotionable at law, is a maxim more of the courts of law thanthose 
of chancery. The very fact that no remedy for a wrong is afforded at law is one of the 
principal groundsof équitable jurisdiotion; and I know of no case, until that of Marye 
V. Parsons, in which the maxim had ever been unqualifiedly applied in déniai of an 
injunction. No principle had been more flrmly established than that injnnction will 
lie to restrain the violation of a right actually threatened, even though there be no 
ground of présent action. Injunction is not Ijmited to cases where an action at law 
can be maintained, but extends to cases where, in conséquence of the iniirmity of légal 
process, there is neither a right nor a remedy at law, but only what is an essential 
wrong, threatened and imminent. The rule in such cases is simple; it is elementary. 
When a right is violated, redress is to be had by an action at law. When it is threat- 
ened, actually threatened, it may be protected by injunction in equity. When it is nei- 
ther violated nor threatened it la a right in thesi, respecting which the courts will not 
interfère. 

It is very true that the mère existence of a contract right, and mère prospect or ap- 
préhension of a violation of it, will not authorize a court to interfère for ifs protection. 
But if an intention to infringe the right or a threat to violate it is shown, then equity 
will interfère by injunction to protect it. The cases which support this proposition, as 
well English as American, are absolutely too numerous for citation. In the Parsons 
Oase this intention of tlie state to refuse the réception of complainant's coupons in pay- 
ment of taxes, especially license taxes, was apparent, avowed, and of statutory record. 
The tax-receiver had been fenced in from the coupons by a séries of législative acts and 
of instructions to revenue ofBcers as impervious and bristling with barbs as a modem 
wire fence. Thèse were fully described in the bill ; and the case was one not merely of 
a right in thesi, but of a riglit denied, threatened, and effectually defeated by ingenious 
devices avowedly contrived for the purpose. 

The courts hâve gone very far in tne protection of rights threatened in advance of act- 
ual violation. In Prince Albert v. Strange, 1 Macn. & Q. 25, Lord Cottenham repudi- 
ated the notion that an injunction would not begranted unless an action would lie, 
holding that the injunction in chancery does not dépend upon any légal right, mean- 
inç a right actionable at law. In the case cited. Prince Albert owned, and had in his 
pnvate galleries, not for sale, certain etchings or drawings, — which were the only gen- 
uine ones extant, — and Strange was advertising for sale copies and catalogues of them. 
The bill was to enjoin the proceedings of Strange. It did not aver that Prince Albert's 
property riglits were affected. The court, acknowledging that the wrong to the prince 
was damnum absque injuria, granted the injunction, and aflerwards made it perpétuai ; 
liolding it to be a part of the original and independent jurisdiotion of chancery not 
merely to grant protection to a légal right, but to prevent what the court considers and 
treats as a wrong. 

So, in the case of the Emperor of Austria v. Day, 3 De Gex, F. & J. 217, the Hunga- 
rian patriot, K<i.ssiith, was causing notes of circulation to be printed in London, to be 
issued as money in Hungary upon the inauguration of an intended révolution there. 
Nothing could be more intangible and imaginary than the personal injury which the 
occupant of the impérial throne of Austria was sustaining, m his charaoter of king of 
Hungary, from the printing of those kiting debontures of a wandering exile. To use 
the language of the suprême court of the United States in the Parsons décision, it was 
" aclear case of damnum absque injuria," Yet the English high court of chancery granted 
an injunction restraining the printing of this inchoate Hungarian money, the ground 
of the injunction being that the issuing of thèse notes would aifect the value of the notes 
of the impérial Bank of Hungary, then in circulation in that country, to the injury of 
the revenues of the impérial plaintiff. 
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Protective injunctions from the United States circuit courts hâve been habitually 
«anctioned by the suprême court. In the case, for instance, of Boardof Liquidation 
V. McCîomb, 92 TJ. 8. 531, an injunction of the circuit court to restrain a course of fand- 
ing which was only indirectly and contingently prejudicial to the complainant bond- 
holder, and whose injory from which could not be compensated in damages by an ac- 
tion of tort, was sanctioned by the suprême court. I am persuaded, therefore, that 
when the suprême court cornes to act, after a hearing and full argument on a case in 
which tVie liolder of coupons, with whom the state of Virginia bas contracted thatthey 
shall be received in payraent of taxes, applies to a court of ohaucery for protection of 
his rights against the obstruction of officers vouohing uncoustitutional législation in ex- 
cuse, it will not close the doors of justice against him. 

See Hans v. State of Louisiana, 24 Fed. Eep. 55. — [Ed. 



Virginia Coupon Cases. 

JoHEs V. CoMMONWEALTH op ViEGiNiA and five othot like Cases. (Ee- 

moved from Hustings Courts of Cities of Eichmond 

and Norfolk.) 

{Circuit Court, JS. B. Virginia. December 19, 1885.) 

1, VlBGIItlA COOPONS— VlKQINIA StATUTK OF JaNUABT 14, 1883. 

The act of assembly of Virginia of January 14, 1882, "to prevent frauda 
upon the commonwealth, " authorizes the trial by jury of only two questions 
respecting coupons oiïered in payment of taxes, viz.: Fir»t. Whether the 
coupons are genuine, not spurious; and, ««corad, whether they are "legally re^ 
ceivable" for taxes in being offered for the flrst time, and never previouBly 
used for the purpose. 

2. Samb— Remotal dp Cases to Uutted Statbs Coubt. 

The acts subsequently passed forbidding the receipt of genuine coupons 
for taxes, which impair the state's contract that they shall be so receivable, 
were not in the contemplation of the législature of 1882, and not within the 
evils which that législature designed to provide against; and that body could 
not hâve intended to submit to a jury, as issues of fact, controverted ques- 
tions of constitutional lawin authorizmg it to. détermine whether certain cou- 
pons are "legally receivable" for taxes. Therefore, no fédéral question can 
arise in the jury trials authorized by the act of 1883, and the suits it author- 
izes cannot be removed into a fédéral court. 
8. Statutbs— CoNSTEucTioN OF Remedial Statxjtes. 

Remédiai statutes must be construed with référence to the evils intended 
to be provided against, and not enlarged to embrace other subjects not in the 
contemplation of the législature. 

Motion to Eemand. 

W. là. Royall, W. H. Sand, A. B. Guigon, George H. Bryan, and 
Dilland & Davis, for petitioner. 

F. S. Blair, Atty. Gen., for State of Virginia. 

Hughes, J. Thèse causes were pending in the hustings court for 
the city of Eichmond, and one of them in that of Norfolk, on pétitions 
for the vérification of coupons eut from bonds of Virginia which had 
been tendered for taxes under the act of the gênerai assembly approved 
January 14, 1882, "to prevent frauds upon the commonwealth," etc. 
The ground on which they hâve been brought hère is that, as petitionera 
claim, they involve a fédéral question. 
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The act provides that, when coupons are tendered in pajment of 
taxes due the commonwealth, the revenue officer shall receive and give 
receipt for them ; shall make them up in a package, and indorse the 
initiais of the tax-payer upon the package; and shall deliver the pack- 
age to the judge of the county or corporation court of the county or 
corporation in which the taxes are payable. It then authorizes the 
tax-payer to filo a pétition in that court calling fora jury, and directs 
that a jury shall be impaneled to try the question whether "the 
coupons are genuine, légal coupons which are legally receivable for 
taxes." The petitioners allège that the state has passed laws subsé- 
quent to tbat under considération, which forbid her revenue officers 
to receive coupons for taxes; some of them wholly, and some of them 
in part. They charge that thèse later laws violate the constitution of 
the United States by impairing the contract engraved on the face of 
ail the coupons, setting forth that they shall be receivable for ail taxes 
and dues to the state. They allège that the question of the validity 
of thèse later laws must arise before the juries impaneled to try the 
issue whether the coupons are genuine and "legally receivable" for 
taxes, which is a fédéral question; and they insist that the cases at 
bar were removable into this court because of the fédéral question in- 
volved, more than foOO of coupons having been tendered in each 
case. 

The argument for jurisdiction thus presented is cogent and plau- 
sible, and is worthy of careful considération. The inquiries on which 
the décision must turn are, what was the meaning of the législature 
in the act by which it submits certain issues to the jury in cases 
brought for the vérification of coupons? and what question or ques- 
tions did it intend that the jury should try? 

The act of January 14, 1882, on which ail those cases are founded, 
recites that bonds of the commonwealth, purporting to hâve been is- 
sued under her funding acts of 1871 and 1879, are in existence with- 
out authority of law, which are spurious, stolen, or forged, bearing 
coupons similar to those receivable for taxes, which are, of course, 
likewise spurious, stolen, or forged. It recites, furthermore, that 
there are outstanding, genuine coupons from genuine bonds, which, 
after having been once received in payment of dues to the state, are 
fraudulently reissued, and oËfered more than once in such payments. 
It, therefore, for the purpose of preventing frauds upon the common- 
wealth in this matter, proceeds to provide a way for verifying the 
genuineness of ail coupons offered for taxes, and testing whether gen- 
uine ones are tendered a second time in payment of taxes. The man- 
ner in which the act directs the trial of thèse questions has been al- 
ready indicated. The evils at which the statute was aimed were — 
First, the use of spurious coupons ; and, second, the use more than 
once of genuine coupons, — in payment of taxes. The act provides, 
in substance and intention, that the jury shall try — First, whether 
the coupons are "genuine, légal coupons," not spurious; and, second, 
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whether, if genuine, they are "legally receivable" for taxes in being 
now used for the first time. That was the whole and sole intention 
of the législature in the matter of the vérification of the coupons. 

Construed with référence to the evils existing at the time of its enact- 
ment, as set eut in its preliminary clauses, I am convinced that I 
bave thus stated the plain, natural, précise meaning of the act of 
January 14, 1882. If the language, "a jury shall be impaneled to 
try the question as to whether the coupons offered are genuine, légal 
coupons, wbich are legally receivable for taxes," had been used in 
some other statute passed to remedy some other evils, it is conceiva- 
ble that the submission of some other questions, even controverted 
questions of constitutional law, to the jury of a county or corporation 
court, might possibly hâve been intended. But it is an elementary 
principle of construction that ail remédiai statutes must be con- 
strued with référence to the evils sought to be remedied, and not en- 
larged to embrace matters, incongruous in nature, wbich could not 
hâve entered into the contemplation of the législature. 

When the language of a clause of such a statute is not précise, 
and admits of application beyond the evils it was designed to provide 
against, a court is not only at liberty but is bound to look over the 
whole statute, and to restrict the clause to a meaning consonant with 
the plain object of the législature. That object, once understood, 
courts are so to construe a remédiai act as to suppress the evil aimed 
at and advance the remedy provided for its suppression, The real 
intention of a statute, when once collected with certainty, must al- 
ways be made to prevail over the literal sensé of its terms. It must 
be expounded, not according to its letter, but to its intention. Thèse 
are elementary canons of statutory construction, and they are con- 
olusive of the motion to remand thèse cases. For, applying them, 
it is clear to me that the act of January 14, 1882, "to prevent frauds 
upon the commonwealth" perpetrated by paying spurious coupons for 
taxes, and by the repeated use of coupons which are not "legally re- 
ceivable" more than once in payment of taxes, meant, and could 
bave meant, that none but such questions of faet should be submitted 
to the jury, and had référence to the "frauds" pointed out by the act 
as the evils designed to be remedied. 

The passage oÎE laws by subséquent législatures forbidding the re- 
ceipt of genuine coupons a single time for taxes was not in the con- 
templation of the législature of 1882; nor could the receipt of coupons 
a single time bave been contemplated as a fraud witbin the evils to 
be remedied by the act of 1882, because that act expressly déclares it 
to be an object of the measure it provided "to protect the rights of 
bondholders, and to enforce the contract between them and the com- 
monwealth," which stipulâtes that genuine coupons shall each be 
legally receivable once in payment of taxes. 

Thus interpreting the act under considération, 1 cannot suppose 
for a moment that in a summary proceeding by pétition, without 
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other pleadings, the législature intended that a jury should be called 
upon to try grave questions of constitutional law. If it did not, then 
no "fédéral question" can legitimately arise in the cases instituted 
for the vérification of coupons ; and for this reason, if for no other, 
they cannot be removed into a fédéral court. It is in vain for coun- 
sel for the petitioner to insist that the state, in the trial of thèse jury 
issues, does, in point of fact, call upon them to pass upon the valid- 
ity of those more récent laws of her législature which forbid the re- 
ceipt of coupons for taxes, either for vérification or any purpose. It 
is for the judges of the courts trying thèse cases to instruct the juries 
that such questions are not within theircognizance. If thèse judges 
refuse so to instruct, then, appeal being allowed by the act of 1882 
to the circuit and suprême courts of the state, redress would lie in 
that direction, and be ultimately obtainable in the suprême court of 
the United States. The route to redress does not lie through this 
court by means of removal. We cannot assume, before a case is 
tried in a county or corporation court, that its judge will allow a ques- 
tion of constitutional law to be submitted as a question of fact to a 
jury. We cannot do such violence to ail légal probabilities and to 
ail judicial amenities as to assume that such a happening would be 
possible. If it be, then redress must be sought by appeal, not re- 
moval. Thèse causes must ail be remanded. 



The Fbanoesco Feliz.* 

{Distnet Court, E. D. Nm York. May 6, 1885. 

ADMiHAiiTT — Appeal — Patmbnt Out oï' Coukt — Failuee to Object io Form 
OF Dbchbe. 

A decree directing the payment out of the proceeds of the sale of a vessel 
in the registry of the 'îourt of various amounts to différent petitioners was 
entered on notice, omitting the words "unless an appeal he taken within ten 
days, " and the money was paid out of court by the clerk four days after the 
decree was entered. A claimant against the fund, to whom notice of the set- 
tlement of the decree had been given, but who had not appeared or objected 
on the settlement, thereupon made a motion for the repayment into court of 
the money thus paid out, on the ground that the payment was made before 
the time for appeal had expired. Held, that as to sums directed to be paid to 
seamen for wages less than $50 there was no right of appeal; and as to other 
sums. by omitting to object to the form of the decree, the parties must be 
deemed to hâve assented to immédiate payment; and they must be supposed 
to hâve relied on their right to recover them back in case of reversai on ap- 
peal, or to hâve acted on the belief that no appeal existed; and the motion 
was denied. 

In Admiralty. Motion for repayment of money into court. 
Martin d Smith, for the master and seamen, petitioners, and G. 
Amsinck, the Portuguese consul. 

' Eeported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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Jas. K. mil, Wing de Shoudy, for H. W. 0. Edye and another, pe- 
titioners. 

Treadwell Cleveland, for the Brooklyn Sugar Befining Co., for the 
motion. 

Benedict, J. The first of the above-named proceedings was in- 
stituted by the master, mate, and seaman of the brig Francesco Feliz 
to hâve the amonnt of their wages earned on board said brig ascer- 
tained and paid out of the proceeds in the registry arising from the 
sale of that vessel by the marshal in pursuance of a venditioni ex- 
ponas, issued in an action brought against that vessel by certain 
salvors. 

The second of the above-named proceedings was instituted by the 
Portuguese consul to obtain payment to him out of the proceeds of 
moneys advanced by him for the board of the crew of the vessel, and 
the expenses of returning them to their native country, vphere they 
had been shipped. 

The proceeds of the vessel being in the registry, upon the filing of 
thèse pétitions, and upon motion of the petitioners, a référence was 
ordered to take the testimony upon the allégations of the petitioners, 
notice of which référence was directed to be given to ail parties who 
had filed libels against the said brig. Upon sach notice given to the 
proctors of the Brooklyn Sugar Eefining Company, who hfid filed a 
libel against the vessel to recover damages for breach of a contract of 
affreightment, among others, the référence proceeded; and the com- 
missioner reported in respect to the claims of the master, mate, and 
seven seamen the amount of wages due them respectively, with the 
opinion that the claims were liens upon the proceeds. The amount 
reported due the master, and the amount reported due the mate, ex- 
ceeded $50. No sum found due any seaman exceeded $50. 

No answer to either of said pétitions was filed, nor were any ex- 
ceptions filed to the report of the commissioner, and thereupon the 
petitioners applied to the court upon the pétitions and the testimony 
reported by the commissioner, and upon notice to ail parties having 
libels against the brig, for an adjustment of the priority of respective 
claims pending against the vessel, and for an order directing the pay- 
ment to the petitioners out of the proceeds of the vessel of the several 
sums reported due by the commissioner. Upon this motion, after 
repeated adjournments thereof, upon the application of the Brooklyn 
Sugar Eefining Company, varions parties were heard in opposition 
thereto, and among others the Brooklyn Sugar Eefining Company. 
Upon such motion, a décision^ was thereafter announced favorable to 

1 The décision of the court settlîng the priority of the claims was rendered on 
March 10, 1885, and was as foUows, (the claim of Edye and another being for 
sums paid for pilotage, towage, and watching of the salved vessel:) 

Benedict, J. I am of the opinion that the proceeds of the sale of the above- 
named vessel, now in court, so far as the same are sufflcient therefor, may be ap- 
Dlied to the payment of the claims of the above-named petitioners in the f ollowing 
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the petitioners ; and thereupon application was made by them, upon 
notice to the parties wbo had coutested the motion, for a decree in 
accordance therewith, such application being founded upon the pro- 
ceedings, the opinion of the court, and a copy of tho decree proposed 
to be entered. To the entry of the decree thus proposed ail parties 
consented except the Brooklyn Sugar Kefining Company, for ■whom, 
however, no one appeared at the time and place mentioned in the 
notice of settlement of the decree. A notice of settlement for another 
day was then given to the Brooklyn Sugar Eefining Company for the 
settlement of the decree; at which time, no one appearing, and no ob- 
jection having been made to the form of the decree as proposed, the 
decree as proposed was signed by the judge. This decree, among 
other things, directed the clerk to pay the master, mate, and seamen 
out of the proceeds of the brig the amounts of the wages reported 
due them, and omitted the words "unless an appeal be taken within 
ten days," usual in decrees where the amount awarded exceeds $50. 
Thereafter the costs of the petitioners were taxed, upon notice to 
ail the parties having libels against the brig, at which taxation the 
Brooklyn Sagar Eefining Company did not appear. Thereafter, and 
four days after the entry of the decree, the clerk paid to the proctor 
for the petitioners out of the proceeds in court the amount directed 
by the decree; and now, after, as appears, the money had been paid 
over to the Portuguese consul by the proctor receiving the same, the 
Brooklyn Sugar Eefining Company applies for an order directing the 
repayment into the registry of the sums so paid, upon the ground 
that the payment was prématuré, because made before the expiration 
of 10 days from the entry of the decree, and before the time for tak- 
ing an appeal from the decree had expired. 

The motion cannot be granted. So far as the decree directed the 
payment of the sums awarded the seamen, there was no right of ap- 
peal, for no sum exceeds $50. In respect to the other sums awarded, 
by omitting to object to the form of the decree, under the «circum- 
stances, the parties must be deemed to bave assented to the immédi- 
ate payment of the money. They must be supposed to hâve intended 
to rely upon their right to recover it back in case of reversai on ap- 
peal, or to hâve acted upon the belief that no right of appeal existed,— 
a belief not without foundatiou, as it seems to me. Motion denied. 

order: Firti. The claim of the Portuguese consul for moneys paid to support the 
crew and send them home, together with the costs of the pétition; second, the 
•wages of the crew, according to their pétition, together with the costs of the péti- 
tion; ilird, the sums paid by Henry W. O. Edje and another, according to their 
pétition, together wiui the costs of their pétition. 
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The Sabah E. Kennedy. 

MoCartht and others v. The Sabah E. Kennedy. 

(District Court, D. New Jersey. November 11, 1885.) 

Admiralty Peacticb — Consolidation 01" Suits — Libbls fob Wages aitd Rb- 
DUCTioN OF Provisions— Rbv. St. §§ 978, 4568. 

The several libela flled by the crew of a vessel for wages due, and for com- 
pensation and allowance for the réduction of provisions during a voyage, may 
be Consolidated. 

Libels in Rem. Motion to consolîdate, etc. 

Bedle, Muirheid é McGee, for libelants. 

Owen é Gray, for respondent. 

Nixon, J. Fourteen several libels hâve been filed by the crew of 
the brig Sarah E. Kennedy for wages due, and for compensation and 
allowance for the réduction of provisions during the voyage. A mo- 
tion is now made by the claimant for a consolidation of the suits. It is 
resisted by the proctorsforlibelants on theground that the additional 
claim of the several libelants for compensation, on aecount of the 
bad quality of the provisions furnished for the voyage, takes the cases 
out of the category of actions that should hâve been joint, or should 
be Consolidated. The motion must prevail. See The Prinz Georg, 
19 Fed. Eep. 653. Indeed, it would be a great hardship for the libel- 
ants to refuse it, inasmuch as the court is forbidden to allow them 
more than the costs of one libel, although they may recover in ail the 
suits. It is provided in section 978 of the Revised Statutes that 
when proceedings are had before a court of the United States in sev- 
eral libels against any vessel and cargo which might legally be joined 
in one libel, there shall not be allowed thereon more costs than in 
one libel, unless spécial cause for libeling the vessel and cargo sepa- 
rately is satisfactorily shown on motion in open court. No such 
cause is shown in thèse cases. The claim for allowance on aecount 
of insufficient supply of proper food is in addition to their wages, and 
is speoifically provided for in section 4568, Eev. St. The prineiplea 
on which compensation is to be awarded to the seamen are so clearly 
stated in the statute, that quite as little diificulty will arise in deter- 
mining the amount in one libel, as occurs in aseertaining the several 
8ums due for wages earned. 

Let an order be entered consolidating the several suits. 
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Malot V. Dddbn and others. 
(Oireuit Court, S. D. Nm Tork. December 19, 1885.) 

î. Rbmoval OF Cause — Foeeign Citizens. 

Déclaration of intention to become a citizen of the United States does not 
mske the citizen or subject of a foreign country cease to be such, within 
the act of March 8, 1875, so as to prevent his removal of a suit from the state 
court. 

2. Samb— Aliens— FoKBioN Natubaiizatioit— Pboof 01". 

The defendant's affldavit, together with an oiflcial passport certifying the 
naturalization of the défendant as a British citizen, hMd suiflcientpnmœ/aae 
évidence that the requirements of the Ënglish statutes had been complied 
with. 

y. Same— Tkial — "When Begun. 

Where a cause was called on the day calendar for trial, and objections were 
immediately urged by the défendants that the cause was not in readiness for 
trial, because the time granted to amend the answer had not expired, and a 
motion was pending to vacate that order, and thereupon the trial judge sent 
the case to another part of the court to hear the motion and objections, and 
suspended any further proceedings in the cause until the objections and mo- 
tion were disposed of, and before the motion was heard the cause was re- 
moved into this court, held, that the trial had not commenced within the rul- 
ing of the suprême court in the Removal Ocueê, 100 U. S. 473, and that the cause 
was removed in time. 

Motion to Eemand. 

Jas. M. Lyddy, for plaintiff. 

Ira L. Bamberger, for défendant Duden. 

Frankenheimer é Rosenblatt, for défendant Baillie. 

E. G. Jones, of counsel for défendants. 

Brown, J. This cause, originally commenced in the suprême court 
of the state of New York, was removed to this court on the ground 
that the défendants were foreign citizens and subjects, the plaintiff 
being a résident of this state. A motion is now made toremand the 
cause. 

1. The first ground on which a remand is claimed is because the 
défendant H. Duden, a naturalized citizen of Great Britain, some 
two years ago filed his déclaration of intention to become a citizen 
of the United States. He bas never applied for or obtained admis- 
sion to be a citizen of this country, or his final certificate of natu- 
ralization. This point bas, in substance, been directly adjudieated 
by Mr. Justice Miller in the case of Lanz v. Randall, 4 Dill. 425, and 
overrnled on the ground that the foreign citizen or subject remained 
such until naturalization was complète according to the laws of con- 
gress, although, by the state laws, he might vote or hold office after 
the mère déclaration of intention to become a citizen. The passport 
issued by Barl Granville to this défendant, in 1880, as a British cit. 
izen, together with the defendant's affidavit, furnish sufficient prima 
facie évidence that the requirements of theEnglish statutes of natu- 
ralization had been complied with. No renunciation of allegiance to 
Great Britain was required by our law (section 2165) to be made at 
v.25F,no.l2— 43 
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the time of the déclaration of intention to become a citizen of the 
United States. If such arenunciation was made at that time, it was 
immaterial, and so far as appears did not make the défendants cease 
to be citizens of Great Britain. 

2. The second ground upon which the motion to remand is urged 
is that the cause was removed too late, to-wit, after the trial in the 
state court had been commenced. The case had been noticed for 
trial by the plaintiff, and placed upon the equity calendar. It was 
called upon the call of the day calender on November 2d. The dé- 
fendants, among other objections, contended that the cause was not 
in a condition for trial, because the time for serving an amended an- 
Bwer had not expired under an order obtained from one of the judges 
of the court granting further time for that purpose. The plaintiff, 
before the call of the cause on the day calendar, had given notice of 
a motion to vacate the order granting the further time to answer. 
Upon the statement of thèse facts to the trial judge, he directed the 
motion to vacate to be heard in another part of the court, before the 
judge engaged in hearing motions, and suspended further proceed- 
ings before him until that motion should be determined. On going 
before the motion judge the hearing was adjourned until the fourth of 
November; and, before the hearing of the motion was reached, the 
cause was removed to this court, as above stated. 

In a case otherwise within the removal act of 1875, it is the right 
of the défendant to remove the cause at any time "before the trial 
thereof." This, as construed by the courts, means before any step 
is taken in the actual trial of the cause, such as the impaneling of 
the jury. St. Anthony, etc., v. King, etc., 23 Minn. 186. 

In Removal Cases, 100 U. S. 473, the court say: 

"We agrée that, as a gênerai rule, the pétition must be filed in a way that 
it may be said to hâve been in law presented to the court before the trial is 
in good faith entered upon. There may be exceptions to this rule, but we 
think it clear that congress did not intend, by the expression 'before trial,' 
to allow a party to experiment on his case in the state court; and, if he met 
with unexpected difficulties, stop the proceedings, and take his suit to another 
tribunal. But to bar the right of removal, it must appear that the trial had 
actually hegun, and was inprogress in the orderly course of proceeding, 7j3hen 
the application was made. No mère atterapt of one party to get himself on 
the record as having begun the trial will be enough. The case must be ac- 
tually on trial by the court, ail parties acting in good faith, before the right 
of removal is gone. " 

In the présent case, it is clear that no step in the actual trial of the 
cause was taken. The right to try the case at ail was ehallenged by the 
défendants as soon as it was called on the day calendar. On hearing 
thèse objections ail further proceedings in the cause were suspended 
until that preliminary question should be determined; and, in order 
to détermine it, the cause was sent into another part of the court. As 
that question has not yet been determined, I think, under the rule laid 
down by the suprême court, it is clear that the trial had not been act- 
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ually begun; and that, apparently, the cause was not even in a con- 
dition to be tried. In this décision I take into considération only the 
record, including the spécial term certificats, the afiBdavit, and order 
extending the time to answer, and the objections taken before the 
trial judge. 
The motion to remand must be denied. 



Petbel Guano Co, and otbers v. Jabnettb and, others. 

(Circuit Court, E. D. North Garolina, November Term, 1885 J 
1, Shipping Laws — Tkanspobtation by Foesign Vessels betwken Amkbicah 

POBTS. 

Section 4347, Rev. St. United States, forbiddiug the transportation of mer- 
chandise in f oreign bottoms from one port of the United States to another port 
of the United States, and imposing a f orfeiture of cargo as penalty for such 
transportation, means, by the word "port,"any place from which merchan- 
dise may be shipped. 
8. Same— Remission op Penalty— Mode PKEscRrBBD. 

The forf eiture of cargo imposed as penalty under Rev. St. United States, § 
4347, can only be remitted under the mode prescribed in Rev. St. United 
States, § 5229, which requires a pétition to the district judge, a summary in- 
quiry by him into the circumstanceB, and a trajismission of the f acts to the 
secretary of the treasury. 

3. Same— IiiLBQAi, Contkact — Illegalxtt Renders Contract Void. 

The illegality of a contract, and not the pénal tax and forfeiture imposed 
as penalties under the law which déclares the illegality, makes the contract 
void. 

4. Sahb — Execution of Illégal Contbact— Eppect as to Fkeight. 

A foreign vessel contracting to carry merchandise in violation of the pro 
hibition contained in section &47, Rev. St. United States, earns no freight by 
executing the contract. 
B. Same— Illégal Contkact— Bpfect op Rémission of Penali-y. 

No rémission of a forfeiture imposed under a statute legalizes a contract 
illégal under that law. 
6. Bquity— Penalties against "Which rr Rbi,ieve8. 

The penalties against which equity relieves are those imposed by contract, 
and not those imposed by law. 

In Equity. 

Russell à Ricaud, for plaintiffs. 

J. D. Bellamy and A. O. McGrath, for défendants. 

Seymodr, J. This is a suit in equity, brought by partners rési- 
dent in New York against a member of the firm résident in North 
Carolina, to recover partnersbip assets; and the main subject of the 
controversy bas been the disposition of three cargoes of guano shipped 
by the défendant Jarnette from the-island of Eoncados in the Carib- 
bean sea to Wilmington. Jarnette was the agent of the copartner- 
ship, as well as a member of the firm, and was in charge of tbe part- 
nersbip opérations on the island of Roncados. The plaintiffs fur- 
nished the money capital, agreed to send shipping to Eoncados for 
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the guano, and employed an agent other than Jarnette to attend to 
the Bhipments, which were to be made to New York or Philadelphia. 
It is averred by the plaintiffs that, in violation of the written con- 
traot between the eopartners, and for the purpose of defrauding 
them, the partner who is made a défendant shipped the guano to V^il- 
mington to his own order, with the purpose of disposing of the same 
and defrauding them ; and collusion and the manufacture of false and 
fraudulent charges for advances are charged against the other défend- 
ants. The défendant, on the other hand, replies that he was aban- 
doned by his eopartners; left, with his laborers, without supplies, on a 
désert island ; compelled to risk his lif e in a long sea voyage in an 
open boat to Aspinwall, the nearest port; and that his acts which 
were not in pursuance of the contract were rendered necessary by the 
conduct of the plaintiffs and the exigencies of his position. The 
other défendants hâve answered, denying the fraud and combination, 
of which indeed no proof was offered. AU the questions arising in the 
case bave been decided by an interlocutory opinion rendered by the 
court, and a settlement of the matters in dispute founded thereon, 
excepting one, viz., the claim of the défendant, master of the British 
vessel, the lolanthe, for freight. This is resisted by the plaintiffs on 
the ground thatEoncados is an island belonging to the United States, 
and within the provision of its coasting laws, and that it was illégal 
to ship goods therefrom to any other port in this country. The nec- 
eessary conséquence of the illegality of such shipment is, it is claimed, 
that no freight was earned by the lolanthe. 

The island of Eoncados is one of what are known as the "Guano 
Islands" of the United States. By section 5575 of the Eevised Stat- 
utes it is enacted that "the introduction of guano from such islands" 
"shall be regulated as isthe coasting trade between différent parts of 
the United States, and the same law shall govern the vessel con- 
cerned therein." The policy of the United States, as developed in its 
statutory régulation of the coasting trade, is to entirely exclude the 
use of foreign bottoms from such employment. By the Eevised Stat- 
utes (section 4219) a duty of 50 cents a ton is imposed on a vessel, 
not of the United States, which shall be entered in one district from 
another, having on board merchandise taken in one district to be de- 
livered in another. This duty is called by the assistant secretary of 
the treasury, in his communication to the collector of the port of Wil- 
mington, in the case of The lolanthe, a pénal duty, and its amount 
shows that it is intended to be prohibitory. The Eevised Statutes 
(section 4311) enacts that "vessels enroUed, and having a license in 
force, and no others, shall be entitled to the privilège of vessels em- 
ployed in the coasting trade." Section 4131 enacts that vessels reg- 
istered pursuant to law, and no others except such as shall be duly 
qualified according to law, shall be deemed vessels of the United 
States; and section 4132, that vessels built within the United States 
(or captured, etc.) and belonging wholly to citizens thereof, "and no 
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others, may be registered." Section 4347 enacts "that no merchan- 
dise ehall be transported, under penalty of forfeiture thereof , from 
one port of the United States to another port of the United States, 
in a vessel belonging whoUy or in part to a subject of any foreign 
power; but this section shall not be construed to prohibit the sailing 
of any foreign vessel from one to another port of the United States : 
provided, that no merchandise other than that imported in such vessel 
from some foreign port shall be carriedfrom one port or place to an' 
other in the United States." 

It bas been suggested that the island of Eoncados is not a port, and 
therefore does not corne within the penalty imposed. I do not know 
whether the island contains any"hayen" or "place where vessels may 
safely ride at anchor." It is certain that it bas no port of entry. 
But the Word "port" in the section evidently means any place from 
which merchandise may be shipped. Such is the statutory construc- 
tion given to the word in Eev. St. § 2767, and in section 4347 it is 
iised as an alternative word for "place." Any other construction of 
the word would defeat the évident intent of the statute, besides put- 
ting a narrow and forced interprétation upon it. But whatever 
might be said upon this point is unnecessary. The penalty imposed 
is only évidence that the act of shipping in a foreign bottom is for- 
bidden. The fact that the statute forbids such act, and not the penalty 
imposed, makes the contract illégal. That the statute of the United 
States does forbid it is évident. 

The conclusion reached, then, is this : The contract to carry the 
guano from Eoncados to Wilmington, two places in the United States, 
in a foreign vessel, entered into between the master of the lolanthe and 
the défendant Jarnette, was illégal; and, being illégal, no freight waa 
earned by the lolanthe. It is not deemed necessary to multiply au- 
thorities in support of a proposition so well understood. The gênerai 
rule is laid down by Holt, C. J. : 

"Every contract made for or about any matter or thing which is prohibited 
and made unlawful by statute is a void contract, thongh the statute does not 
mention that it shall be so, but only inflicts a penalty on the offender; because 
the penalty implies a prohibition." Bartlett v. Venor, Oarth. 252, 

In Smith V. Mawhood, 14 Mees. & W. 452, Parkb, B., says that if 
the législature intend to prohibit any contract, the contract will bô 
illégal and void. 

"The universal law of illégal contracta, which déclares them void, and per- 
mits no vaiid claim to grow out of them orrest upon them, applies to the con- 
tract for freight. It f ollows that no freight can be earned by an illégal voy- 
age." 1 Pars. Marit. Law, 225. The court of king's bench gives the défini- 
tion of freight: 

"Freight is the reward which the law entitles a plaintifE to recover for 
bringing goods lawfully into the country upon a légal voyage." Muller v. 
Qemon, 3 Taunt. 394. 

Conceding the gênerai rule, and making no controversy over the 
illegality of the voyage, or the proposition that it was within section 
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4347 of the Eevised Statutes, the learned counsel who appeared for 
the petitioner on the rehearing, contended that the court should allow 
the petitioner his freight for two reasons: First, beeause the gov- 
ernment had remitted the forfeiture; and, second, beeause this is a 
cause in equity, and a court of equity will not give the plaintiff the 
cargo, and deprive the petitioner of his possession and common-law 
lien, without compelling the former to do equity, by paying the charges 
for freight. 

The only évidence offered on the first point is a letter from the 
assistant secretary of the treàsury, reciting a telegram of the thirty-first 
of March, ult., by which the collector at Wilmington is directed to "al- 
low British schoner lolanthe to make entry as from a foreign port, 
abstain from exaoting pénal tax, and abandon proceedings for for- 
feiture of cargo." This does not amount to or profess to be a remis- 
sion of the forfeiture. The mode of remitting auch a forfeiture is 
prescribed in section 5292 of the Eevised Statutes, which requires a 
pétition to the district judge, a summary inquiry by him into the cir- 
cumstances, and a transmission of the facts to the secretary of the 
treàsury. But no remission of the forfeiture would hâve the effect 
of legalizing the illégal contract. No freight was earned by the lo- 
lanthe; and no pardon or waiver of the penalty incurred, by way of 
pénal tax (Eev. St. § 4219) or forfeiture, can make that good which 
was void in its inception. If authority were needed on the point, the 
cases of Muller v. Oernon 3 Taunt. 394, and Blanck v. Solly, 8 Taunt. 
89, are in point. 

The proposition that the forfeiture was only for the government, 
and if that be waived the parties to the contract cannot make the 
défense, is unsound in putting the case upon the forfeiture, which is 
but an indication or proof that the act was forbidden. The contract 
to ship in a foreign bottom was to do a thing forbidden by law. The 
pénal tax and forfeiture are imposed as penalties for the illegality; 
but it is not the penalty, but the illegality, which makes the contract 
void, and a remission of the punishment cannot affect the contract 
which is made void by the law itself. 

Upon the second point : the penalties against which equity relieves 
are those existing by contract, not those, like the one in controversy, 
created by law. The latter, no court can relieve against. "Where 
any penalty or forfeiture is imposed by statute upon the doing or 
omission of a certain act, there courts of equity will not interfère to 
mitigate the penalty or forfeiture incurred, for that would be a con- 
travention of the direct expression of the législative will." 2 Story, 
Bq. § 1326. The true rule is that where a contract sought to be en- 
forced springs out of a violation of statute, the court will leave the 
parties where it finds them, withholding its aid from both. Seneca 
Co. Bank v. Lamb, 26 Barb. 595. If it is urged that a court of equity 
will leave the possession of the guano where it is, and refuse to give 
it to the plaintiffs unless they pay the freight, the answer is : The 
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court cannot require the enforcement of an illégal contraci ; it cannot, 
on that account, refuse to take jurisdiction of the action, which is one 
for the settlement of a partnership business. Upon taking such ju- 
risdiction, the claim of the lolanthe cornes before the court simply 
as ancillary to the main equity. The only course open to the court 
would be to require the freight to be paid, which it cannot do, or to 
dismiss this branch of the case ; thereby sending the plaintiffs to an 
action at law, in which they could certainly recover the cargo with- 
out paying freight. This would be to violate the principle always 
acted upon by courts of equity> of taking the administration of ail 
matters that arise incidentally in the course of a case properly be- 
fore it, so as to avoid the multiplication of suits. In this case, 
great inconvenienee, delay, and costs would resuit from sending to a 
court of law the question of the possession of this cargo. No équi- 
table élément exists in the controversy between the master of the lo-. 
lanthe and the plaintiffs. It is a pure question of law, and this court, 
in deciding it, must décide as a court of law would. 

As he made his motion in this suit, it was understood that the 
master of the lolanthe desired to hâve his claim decided hère. As 
matter of fact he has had the adyantage of the allowance of a part of 
it. Technically, the motion, which is one for the allowance of not only 
his advances, but of his freight, puts the lolanthe in the attitude of 
one asking active intervention by the court; but I prefer to put the 
matter upon ita real merits. The motion is denied. 



RichtëR V. JEROME and others.* 
{Oircuii Court, E. B. MicMgan. November 10, 1885.) 

l. Dbpositionb De Bbne Esse— Whbn Taken. 

Where a bill praying relief had been dismissed by the circuit court upon de- 
murrer, and the case was pending in the suprême court on appeal, with no 
probability of its being heard in lesB than two or three years, and there were 
aged and infirm witnesses whose testimony would be material, if the case 
were reversed and remanded for a hearing upon the merits, and there was 
no provision by law for taking their testimony, it was hdd that the case was a 
proper one for a bill to take dépositions de bme esae. 

3. Same — Bill must Avbr, what. 

In such a bill the plaintifE must aver (1) that there is a suit depending in 
which the testimony of the witnesses named will be material; (3) thatthe suit 
is in such condition that the dépositions cannot be taken in the ordinary meth- 
ods prescribed by law, and that the aid of a court of equity is necessary to 
perpetuate the testimony; (8) the facts which the plaintiŒ expects to prove by 
the testimony of the witnesses sought to be examined, that the court may see 
that they are material to the controversy; (4) the necessity for taking the tes- 
timony, and the danger that it may be lost by delay. 

8. Same — Failubb to Make Pbopek Avbrmbnts. 

A f ailure to make the proper averment in any of thèse particulars is good 
ground for a demurrer, but ordinarily the allégations of the bill cannot be put 
in issue hj an answer to any greater extent than could similar allégations in 
an afBdavjt to take dépositions de bene esse. 
» Afflrmed. See 8 Sup. Ct. Rep. 104. 
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In Equîty. On motion to set aside order pro confesso, and for leave 
to answer, 

This was a bill to take testimony de hene esse. The bill stated, in 
substance, the fiiing of a bill by the plaintiff, in the Western district 
of this State, against the défendants in this bill, the object of which 
was to charge with a lien certain lands lying in that district; tbat de- 
fendants demurred to this bill for want of equity; that the demurrer 
was sustained, and the bill dismissed; that the cause is now pend- 
ing on appeal in the suprême court of the United States, and that it 
will not be reached within two years, and if it be reversed there will 
be a delay of six months more before évidence ean be taken. The bill 
further set forth that the testimony of four witnesses, now living, was 
necessary to the maintenance of plaintiff's case, whose testimony, in 
the inévitable lapse of time before it can be taken in the ordinary 
course of business, is in danger of being lost; that one of thèse wit- 
nesses was over 65 years old, another over 70, and both somewhat 
infirm, and that they were the only witnesses to the facts which he 
proposes to prove by them. The bill further set forth the facts which 
the plaintiffs expected to prove by the testimony of each of thèse wit- 
nesses, and showed the same to be material; that plaintiff had been 
advised that he had no remedy for perpetuating the testimony of thèse 
witnesses, according to the gênerai rules and practice of this court, 
and could only bave relief under a bill of this nature. The prayer 
was for a substituted service upon the attorneys of the non-resident 
défendants, and that a commission might issue to take the testimony 
of the witnesses named in the bill, to be read, provided the case is 
reversed by the suprême court and remanded for hearing in the cir- 
cuit. Annexed to this bill as an exhibit was a copy of the original 
bill, filed in the Western district, the purpose of which was to set 
aside the judiciàl sale of a large tract of land as a fraud upon the 
plaintiff, and others standing in like situation with him. Upon the 
fiiing of this bill an order was enteredthat substituted service as to the 
non-resident défendants be made, by serving the subpœna upon their 
solicitors in the main cage. This order was afterwards vacated and 
set aside as beyond the power of the court, and the case left to pro- 
ceed against the défendant Jérôme, the only résident of the state. 
He afterwards sufïered default, and, upon the eve of signing a decree 
against him, came in and moved to set aside the order pro confesso, 
and for leave to answer, accompanying his motion with a copy of the 
proposed answer. 

J. P. Whittemore, for plaintiff. 

F. A. Baker, for défendant. 

Bbown, J. This bill is an anomalous one. So far as we are in- 
formed there is no case to be found in the reports of this country of 
a bill solely to perpetuate testimony. To entitle the party to maintain 
a bill of this description the plaintiff must aver: (1) That there is a 
suit depending in which the testimony of the witnesses named will be 
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material. Story, Eq. § 307. (2) That the suit is in such condition 
that the dépositions cannot be taken in the ordinary methods pre- 
scribed by law, and that the aid of the court of equity is necessary to 
perpetuate the testimony. (3) The faets which the plaintiff expeots 
to prove by the testimony of the witnesses sought to be examined, 
that the court may see that they are material to the controversy. 
(4) The necessity for taking the testimony, and the danger that it may 
be lost by delay. 

A failure to make the proper avermént in any of thèse particulars 
is good ground for a demurrer, but we do not understand that as a 
rule the allégations of the bill can be put in issue by an answer. In 
cases of bills strictly to perpetuate testimony, (which will only lie 
when no suit has been commenced,) the défendant may allège by way 
of plea any fact that may tend to show that there is no occasion to ' 
perpetuate the testimony; as, for instance, that there exists no such 
dispute or controversy as that alleged in the bill, or that plaintiff bas 
no such interest in it as will justify bis application to perpetuate the 
testimony. Story, Eq. PL 306». But in bills to take testimony de 
hene esse there must be a suit depending in some court, and this of 
itself is évidence of a controversy between the parties. In Ellice v. 
Roupell, Story, Eq. PI. 306a, note, Sir J. Eomilly stated the rule to 
be in regard to bills for perpetuating testimony that défendant, by 
consenting to answer the plaintifï's bill, admitted bis right to exam- 
ine witnesses in the case, and that implies ail that is demandable. 
"For if there is really any bona fide controversy between the parties, 
the right to perpetuate the testimony foUows as a matter of course." 
In a case of the kind under considération, where a hearing cannot be 
had in the suprême court in less than two or three years, and the 
witnesses are some of them old and infirm, it is obvious that the 
plaintiff ought in some way or another to be able to secure their tes- 
timony against the contingency of death, absence, or mental aliéna- 
tion. At the eame time resort ought not to be had to the extraordi- 
nary power of a court of equity, if the usual methods of procédure 
prescribed bystatute are compétent to afford relief. The case is no 
longer "depending" in the circuit court, and henee is removed from 
the opération of the act of congress permitting dépositions to be taken 
de hene esse. Eev. St. § 863. From the time the appeal was per- 
fected, the jurisdietion of the circuit court was suspended, and so re- 
mains until the cause is remanded from the appellate court. Slaugh- 
ter-house Cases, 10 Wall. 273. It has also been expressly held that 
this act has no application to cases pending in the suprême court. 
The Argo, 2 Wheat. 287. 

Acting upon this theory that the déposition could not be taken 
upon notice under the statute, it seems that plaintiff applied both 
to the circuit and to the suprême court for leave to take bis testi- 
mony by déposition under equity rule 70, but this application was re- 
fused upon the ground that he might proceed to take the dépositions 
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in perpetuam rei memoriam under Eev. St. § 866. Richter v. Union 
Trust Co., 115 U. S. 55; S. G. 5 Sup. Ct. Eep. 1162. ïhis section 
provides that "in any case where it is necessary, in order to prevent 
a failure or delay of justice, any of the courts of the United States 
may grant a dedimus potestatem to take dépositions according to com- 
mon usage ; and any circuit court, upon application to it as a court 
of equity, may, according to the usages of chancery, direct dépositions 
to be taken in perpetuam rei memoriam, if they relate to any matters 
that may be cognizable in any court of the United States." The first 
clause of this section clearly bas no application, since the suprême 
court bas refused a dedimus potestatem, and the circuit court bas no 
power to grant one by reason of the supersedeas. We must look, 
tben, to the second clause, for tbe power of this court to order thèse 
dépositions to be taken in perpetuam, and to "usages of cbancery" 
for the manner in which such power shall be exercised. Before ad- 
verting to this, however, we are bound to consider whether a remedy 
is not afforded by section 867, which provides "that any court of the 
United States may, in its discrétion, admit in évidence in any cause 
before it any déposition taken in perpetuam rei memoriam which would 
be so admissible in the courts of the state wherein such cause is pend- 
ing, according to the laws thereof." 

If, then, there be any law of this state under which thèse déposi- 
tions can be taken, and in such manner as to be admissible in the 
courts of the state, we think we are bound to présume that the cir- 
cuit court for the Western district would exercise its discrétion and 
receive thèse dépositions, and hence that this bill is unnecessary. On 
referring, however, to the varions statutes of this state upon the sub-' 
jeet, (2 How. St. §§6647, 7416, 7433, 7460, 7475, 7476,) we find 
they ail refer to cases pending in some court within the state, except 
section 7476, which authorizes "any person who expects to be a party 
to a suit to be thereafter commeneed in a court of record" to cause 
the testimony of any material witness to be taken conditionally and 
perpetuated. But the difficulty with this section is that the plaintiff 
is not a person who expects to be a party to a suit to be hereafter 
commeneed, but is already a party to a suit begun and disposed of 
by the court in which it was commeneed, but which is liable to be re- 
manded to that court for trial or hearing. Sections 7452 to 7458, 
prescribing the method of taking dépositions to be used in the courts 
of other etates, hâve no application, since the case, as it now stands 
in the suprême court, is in no condition for the taking of testimony, 
and never will be until it is remanded to the circuit court. 

What are, then, the usages according to which dépositions may 
be tsbken in perpetuam rei memoriam under section 866? We think 
an answer to this question must be found in gênerai equity rule 90, 
which, in cases where the gênerai equity rules do not apply, requires 
the practice of the circuit court to be regulated by the high court of 
chancery in England, so far as the same may reasonably be applied 
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consistently with the local circumstances and convenîences of the dis- 
trict. In England bills to perpetuate testimony are not uncommon, 
though much less fréquent now than formerly. Upon the -whole, in 
view of the great doubt whether there is any statute, either state or 
fédéral, or any established practice under which this testimony can be 
taken for use in the circuit court after this case shall bave been re- 
manded, we bave corne to the conclusion that the case is a proper one 
for a bill to take the testimony of thèse witnesses de bene esse, pro- 
vided the plaintif bas, by his bill, made a case in other respects for 
the interférence of a court of equity. 

The answer sets up in défense that, before the bill was dismissed, 
the case was pending in the circuit court for some 17 months, during ail 
of which time this testimony might bave been taken de bene esse under 
the act of congress. We do not think, however, that the plaintiff was 
at fault in this partieular. He was not bound to présume that the 
circuit court would sustain the demurrer and dismiss his bill, or to 
act upon any such supposition. The ordinary course is not to begin 
taking proofs until after the case is at issue upon answer and replica- 
tion, and we think plaintiff is not chargeable with lâches in pursuing 
the usual course in that regard, particularly in view of the fact that 
the défendant appears to bave suffered no injury by the delay. De- 
fendant also dénies, upon information and belief, that the witn^ss 
Anthony bas such knowledge of the facts or will give such testimony 
as plaintiff professes to expect, and avers that his only object is "to fish 
something out of him which will bave a tendency to establi^ bis case. " 
We do not think this allégation of the bill can be traversedin this way. 
We bave the right to infer that plaintiff would not seek to examine 
a witness unless he expected to obtain something material to his case, 
and we are not at liberty to inquire in this proceeding whether his 
testimony is likely to be favorable to him or not. If the original case 
were in a condition to permit the testimony to be taken, the plaintiff 
would bave the right to do exactly what défendant charges him with 
wishing to do, viz., to probe the knowledge and conscience of thèse 
witnesses — to ascertain the exact facts which he allèges constitute a 
fraud upon his rights. We think that ail doubts with regard to the 
materiality of his testimony should be constraed in favor of the plain- 
tiff. 

The allégations of the answer, that the testimony of the other wit- 
nesses is not material, and that they are not the only witnesses by 
wbom the facts can be shown, are open to the same objection. The 
court cannot properly pass upon thèse questions until the testimony 
is given, when the court in which the dépositions are read will déter- 
mine how far they are material to the plaintiff's case. Still less are 
we at liberty to inquire into the exact âge, or mental or physical in- 
firmities, of thèse witnesses. It is true the allégations with respect 
to thèse are necessary to be made in the bill, as a basis for taking the 
testimony, but we do not understand them to be traversable to any 
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greater extent than are like averments in an a£&davit to take déposi- 
tion de bene esse under the act of congress. If an issue could be made 
upon thèse facts, and testimony taken, more time might be oonsumed 
than would be necessary to take the dépositions, and the whole object 
of the bill thus be defeated. This object is to obtain a summary ex- 
amination of the witnesses, that their testimony may be perpetuated; 
and, as before observed, we doubt whether any of the matters of fact 
contained in the bill can be put in issue, except, perhaps, wi'.h regard 
to the existence of the controversy. Nor can we review the opinion of 
the court in sustaining the demurrer to the original bill, unless, at 
least, it appears that this bill was so clearly frivolous that it ought 
never to hâve been filed, or plaintiff could hâve no reason to expect 
that his suit could be successful. 

We think plaintiJBf is entitled to a deeree for an examination of his 
trituesses. 



Blaib V. St. Louis, H. & K. E. Co.* 

(Circuit Court, E. D. Missouri. DecemberS, 1885.) 

1. Notice — Contbnts of Cobpobate Records. 

A person dealing with a railroad company is not bound to.take notice of 
wlia;t its records show. 

2 CoEPOBATioNS — CoNVEYANCB OF Entibe Assets — Pbioritt of Right As 
Betwben Unsecitbbd Cbbditoes of Grantok and Mobtoagb Cbeditobs 
OF Granteb. 

A., a corporation, being largely indebted to B. and others, its stockholders 
and offlcers, organized C, a new corporation, and transferred to it ail of A.'s 
assets in considération of stock in C, and of C.'s assuming A.'s liabilities. 
The transfer was not recorded. C. thereafter mortgaged the property so 
transferred to D. to secure an issue of bonds. At the time of the exécution 
of the mortgage B.'s claim had not been reduced to judgment, and D. ac- 
cepted the mortgage without actual notice of said claim. B. bas since ob- 
tained judgment against C. Held, that his lien is inferior to D.'s. 

In Equity. Cross-bill of Josiah Fogg and Sarah Parker. For pré- 
viens opinions, see 17 Fed. Eep. 871 ; 22Fed. Eep. 36; 2'lFed.Eep. 
148. 

Théodore I. Case, for complainant in original bill, 

Jas. Carr and Geo. D. Reynolds, for complainants in cross-bill. 

Breweb, J., {orally.) In the case of the cross-bill of Josiah Fogg 
against the St. Louis, Hannibal & Keokuk Kailroad Company, ar- 
gued and submitted to me the day before I left St. Louis, a few weeks 
ago, I will state that I hâve read the évidence and am prepared to 
render a décision. The facts in the case are that the St. Louis & 
Keokuk Eailroad Company was organized under a charter of Pebru- 
ary 15, 1859. After its organization it commenced to do some work. 

*Eeported by Benj. F. Eex, Esq., of the St. Louis bar. 
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On March 4, 1873, having done a limited amount of work it trans- 
ferred ail its assets to the St. Louis, Hannibal & Keokuk Eailroad 
Company, a new corporation. That new corporation was composed 
of substantially the same persons, with substantially the same offi- 
cers, and assumed the debts of the old, to the amount, at least, of 
$19,000, — enough to cover this claim. Prior to the transfer, the St. 
Louis & Keokuk Eailroad Company had made a eontract with the 
Missouri & lowa Construction Company for building the road. The 
same eontract was continued by the St. Louis, Hannibal & Keokuk 
Eailroad, the date of the first being April 12, 1872, and the date of 
the second July 15, 1872. Under the provisions of this eontract with 
the Missouri & lowa Construction Company a crust deed or mortgage 
was issued to Dewitt C. Blair and Clarence G. Mitchell, as trustées, 
the deed being dated October 1, 1875, and providing for bonds atthe 
rate of $20,000 per mile. Fogg, the principal complainant, had done 
some work in the construction of the road prior to the transfer — prior 
to March Ist, 1872 — for the St. Louis & Keokuk Eailroad. His 
fJaim was recognized on the books of that corporation, (the old cor- 
poration,) and substantially assumed by the new corporation and 
recognized on its books. Therewas an intermediate mortgage tothe 
Farmers' Loan & Trust Company, but that does not eut any figure in 
the case. The trust deed to Dewitt C. Blair and Clarence G. Mitch- 
ell was canceled and bonds surrendered, and a new trust deed issued 
August 1, 1877, to Dewitt C. Blair, as trustée, for $12,000 per mile, 
and that trust deed is the one which is being foreelosed in this suit. 
This claim of Josiah Fogg against both eompanies and each Com- 
pany remained in paroi, was not reduced to judgment, and no 
suit commenced thereon until the twenty-first of September, 1880, 
when he brought suit on the law side of this court against both roads, 
the St. Louis & Keokuk and the St. Louis, Hannibal & Keokuk. 
That action was dismissed as to the St. Louis, Hannibal & Keokuk, 
and passed to judgment against the St. Louis & Keokuk, the old 
corporation, on October 8, 1882. Thereafter he sought, by a bill in 
equity filed on May 3, 1883, to charge that judgment against the St. 
Louis & Keokuk Eailroad against the St. Louis, Hannibal & Keokuk. 
This suit passed to a decree against the St. Louis, Hannibal & Keo- 
kuk Eailroad, May 5, 1884. The transfer from the St. Louis & Keo- 
kuk Eailroad to the St. Louis, Hannibal & Keokuk Eailroad, though 
reduced to writing, was never placed on record, and the question that 
«omes up now is whether this claim put in decree, on May 6, 1884, 
against the St. Louis, Hannibal & Keokuk Eailroad is a lien upon 
that road prior to the trust deed executed in 1877 to Dewitt C. Blair, 
as trustée. It should be stated hère, though, that of the bonds is- 
sued under that trust deed to Dewitt C. Blair a large proportion of 
them were not earned or delivered until after 1880, and then in pur- 
suance of a eontract with John I. Blair and Moses Taylor for the 
construction of a certain portion of the road. 
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Now, it îs uuquestioued law that a party wbo holds tbe légal title 
to real estate may convey a full title to one who purchases in good 
faith and pays value; or may mortgage it to one who gives value, 
and give a prier lien to such mortgagee as against ail undisclosed 
equities. The mortgagee or purchaser will take subordinate to such 
prior equities if, and only if, he bas notice, either actual or construc- 
tive, of tbeir existence. In tbis case there was no constructive no- 
tice. Tbe contract between the old aud new corporation was not 
placed on record. There was nothing on record to disclose that Mr. 
Fogg, or anybody else, bad any claim against the St. Louis, Hanni- 
bal & Keokuk, or against tbe St. Louis & Keokuk Eailroad. The 
only place where the information could be obtained outside tbe lips 
of witnesses was from the bocks of the corporation — one or the other. 
Now, I do not understand that a man, dealing witb a private corpo- 
ration, or even a qitasi public corporation, like a railroad, is bound 
to take notice of what the records of that corporation show; for if it 
be so, no man can deal witb a corporation in safety without first bav- 
ing access to and an examination of its books; and the converse of 
that would be true, that such a corporation is bound to show its rec- 
ords to whomsoever bas dealings witb it. In a certain sensé, the 
books of a corporation, so far as persons dealing witb it are concerned, 
are their own private records, and are not open to the inspection or 
knowledge of strangers, and persons are at liberty to deal witb a cor- 
poration freely without danger of running against equities or claims 
unless they are disclosed by the public records, just tbe same as in 
dealing witb an individual. You look to tbe record title be bas, and 
if it is good you can deal witb him on the faith of that in safety, and 
are not cbargeable witb notice of any undisclosed equities. Tbe Mis- 
souri Statutes provide bow a suit may become constructive notice by 
a filing in the register of deeds' or tbe recorder's office. There was 
nothing of tbe kind done hère, and therefore nothing whicb, within 
tbe purview of tbose statutes, would charge this mortgagee, Dewitt 
C. Blair, or the principal bondholders, John I. Blair and Moses Tay- 
lor, witb constructive notice of any claim of Josiab Fogg. 

There bas been taken, to show actual notice, tbe dépositions of John 
I. Blair and Dewitt C. Blair. As far as Moses Taylor is concerned, 
wbo was witb John I. Blair the holder of nearly ail the bonds, it ap- 
pears from the testimony that tbe business was transacted wbolly by 
John I. Blair. Dewitt C. Blair, the trustée, absolutely knows nothing. 
Counsel commented upon tbe remarkable ignorance whicb he man- 
ifesta, and seemed loth to believe that any man would take such a 
trust in such profound and dense ignorance of the faets concerning 
it. Well, if be bad a pecuniary interest in the matter, possibly that 
criticism might be just, but if he was, as be seems tohave been, sim- 
ply a nominal partyin tbis matter, a trustée having no further duties 
tban to deliver the bonds, and be tbe instrument of executing the or- 
ders of tbe officers of tbe compahy, it is not strange that the matter 
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made very little impression on his mind, and that his knowledge of the 
condition of the road, and the contracta made with référence to it, was 
absolutely nothing. In référence to John I. Blair, his testimony was 
substantially that his negotiations, or the negotiations of the Lacka- 
wanna Iron Company, of which he is président, were originally with 
this Missouri & lowa Construction Company ; and that in that Com- 
pany were some gentlemen of railroad expérience, — railroad builders 
of known financial ability ; and that his contracta were made with that 
Company, upon the faith of thèse facts; and that the bonds to be re- 
ceived were mainly in the way of a collatéral security. Now, it does 
not seem to me so strange that a man dealing with a construction 
Company, with men with whom he had had business transactions, 
and in whose financial ability he had confidence, that he, mainly re- 
lying on that ability, and on their character, should take the seeu- 
rities which they tendered, relying on their statements concerning 
them. He had also the statements of the président of this company 
that the road was free f rom embarrassments and indebtedness ; state- 
ments, which it would seem from Mr. Blair's testimony, were not only 
unreliable, but were coupled with many others since found to be un- 
true, 

After reading this testimony through, from its commencement to 
the close, (subjected, as both witnesses were, to a searching cross-ex- 
amination,) it seems to me there is not one syllable to indicate that 
at the time the interest was acquired by John I. Blair and Moses 
Taylor in those bonds they had any notice or information or intima- 
tion that Josiah Fogg had any claim against the St. Louis, Hanni- 
bal & Keokuk Eailroad. While counsel criticise this as strange, yet 
I think an opposing fact is equally strange. If Josiah Fogg had a 
claim, which it is now proved that he did bave, a claim existing prior 
to March 4, 1873, a olaim against both the St. Louis & Keokuk 
Eailroad and the St. Louis, Hannibal & Keokuk Eailroad, he per- 
mits that to rest unenforced,, unreduced to judgment, a mère mat- 
ter of paroi, until the twenty-first of September, 1880, more than 
seven yeara. It does not lie in his mouth to reflect or criticise the 
apparent confidence of other persons dealing with the St. Louis, Han- 
nibal & Keokuk Eailroad Company, if he was willing to trust thèse 
parties ail those years, and take his chances of voluutary payment. 
I suppose he had reason to believe it would be paid, and therefore 
did not take any steps to enforce it. It certainly does not lie in his 
mouth to complain tbat other people were equally confiding in trust- 
ing to the représentations of the same officers. It seems to me that 
there was neither actual nor constructive notice to either the trustée 
in this mortgage or to the principal bondholders of the existence of 
this claim at the time they became interested as trustée and as bond- 
holders. It foUows from that, that this claim, as well as that of , 
Sarah Parker, similarly situated, is not entitled to priority to the 
bonds, and it is so ordered. 
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Allen ». Hallidat and others.' 

(Circuit Court, S. D. Louisiana. November, 1885.) 

1. EqDITT JURISDICTION— ClOTJD tlPON TiTLB. 

A suitor has no remedy at law to remove a cloud upon title to real estate of 
which he has the possession and is net disturbed therein. 

2. Samb. 

To maintain a suit to remove a cloud upon the title of real estate, it is gen- 
eralljf necessary that the plaintiflE's title should hâve been established at law, 
but it sufflces that it be fouuded on undisputed évidence or long-continued 
possession. EoOand v. Ohallm, 110 U. S. 20, 8. C. 3 Sup. Ct. Rep. 495, fol- 
lowed. 

In Equity. On demurrer. 

B. B. Forman, for complainant. ' 

R. H. Marr, for défendants. 

Pakdee, J. This case lias been heard on demurrer tothe bill. The 
bill is one in which the complainant, alleging himseif to be the owner 
and in possession of certain realty, complains of the défendants as 
prètending that a certain sherifï's deed outstanding is a prier and 
better title than complainant's, and that suoh pretensions, with a 
record of said sherifï's deed, will throw a cloud on complainant's title ; 
and suitable relief is asked. 

The first ground of demurrer urged is that the complainant has a 
cotaplete and adéquate remedy at law. Under the allégations of the 
bill it is dif&cult to point out what this remedy at lawmay be. Com- 
plainant is in possession, and his possession is not disturbed, — only 
threatened, and that by pretensions of title. Neither ejeetment nor 
trespass will lie. The petitory action, under the Code of Louisiana, 
must be brought against one in possession, and is therefore not avail- 
able to the complainant. The possessory action may be brought by 
one in possession; but in such action no question of title can be ad- 
judicated. It seems to me that if coniplainant has any remedy, it is 
the one he has sought in this bill, to-wit, to remove cloud from title 
and an injunction. 

The other ground of demurrer is that equity will not interfère to 
remove a cloud upon the title to real estate until the complainant's 
title has been established at law. The gênerai rule given by the su- 
prême court is that the plaintitf should be in possession of the prop- 
erty ; and, exeept where the défendants were numerous, that his title 
should hâve been established at law, or be founded on undisputed 
évidence or long-oontinued possession. See Holland v. Challen, 110 
U. S. 20; S. C. 3 Sup. Ct. Eep. 495. And in that case this gênerai 
rule was held to be further modified by the législation and jurispru- 
dence of the state in which the action is brought, going so far in the 
district of Nebraska as to maintain a bill to quiet title by one not in 

•Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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possession, because the Nebraska law allowfid such suit to be brought 
in the state court. In the state courts of Louisiana such a suit as the 
présent could be maintained without référence to a previous estab- 
lishment of complainant's title in a petitory action. If this be so, 
and I think there can be no doubt of it, then under authority of Hol- 
land V. Challen, supra, such suit can be maintained in this court. 

The demurrer will be overruled, and the défendants be required to 
answer by the rule-day. 



WooDWAED and others v. Jewell and others.' 
{Oweuit Court, 8. D. Georgia, W. D. October, 1885.) 

1, UsimT— Action bt Commission Mbrchant. 

Where mutual dealings were hadbetween a mill-owner andhia commission 
merchants, whereby the latter hâve made advances and served the former as 
his agents for a peripd of 13 years, rendering stated accounts monthly, which 
were admitted to be correct, it is too late to plead usury in défense of a bill 
flled by the commission merchants to enforce the payment of a balance ascer- 
tained to be due them, 

S. Samb— Charoino Intbubst on Monthly Balances. 

It is not uaurious to charge interest on balances agreed to be due at the 
monthly settlements, when the parties conducted their business in the manner 
stated. 

8. CONTBACT— TWO INSTRUMENTS EXECDTBD AT SaME TiMB. 

Where two instruments are executed at the same time, between the same 
parties, relative to the same subject-matter, they are to be taken in.connection 
as f orming together the several parts of one agreement. 
4 Vendor and Vendée — Land Subject to Incumbrance. 

Where a créditer takes from a debtor deeds to lands to secure his debt, and 
at the same time exécutes an instrument giving to the debtor the "full right" 
to sell the lands and make titles, stipulatiag, however, that the proceeds of 
such sales shall "go to the crédit" of the debtor, a purchaser from the debtor 
under such power to sell takes a good title, nor, in the absence of allégations 
and proof of collusion and fraud between the debtor and the purchaser, is 
the latter to be held responsible for the misapplication of the purchase money. 

In Equity. 

Hill é Harris and W. E. Jackson, for oomplainants. 

Lanier é Anderson, for défendants. 

Spbee, J. Jewell was a cotton-mill owner and planter, residing in 
this district ; Woodward, Baldwin & Co. are commission merchants 
residing in the state of New York. JewelL would ship the products of 
his mill to Woodward, Baldwin & Co., they would sell the same on 
commission, rendering to him monthly an account of the proceeds. 
They would make advances to him to enable him to carry on his busi- 
ness, and thèse mutual dealings had continued from about the year 
1870 to April, 1884. On the seventeenth of January, 1878, by instru- 
ments in writing then executed Jewell admitted an indebtedness to 

*Eeported by Walter B. Hill, Esq., of the Maçon bar. 
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Woodward, Baldwin & Co., amounting to $30,000, To secure this 
sum he gave them deeds to lands elsewhere and to the lands involved 
in the issue before the court, a tract known as the "Hurt Place," and 
another known as the "Homestead Tract," in Baldwin county. On 
the same day, viz., the seventeenth of January, 1878, Woodward, 
Baldwin & Co. executed an instrument by which they authorized 
Jewell to sell the lands he had conveyed to them, and to apply the 
proceeds to the discharge of his indebtedness. The language of this 
last instrument is, "The said Woodward, Baldwin & Co. further agrée 
that the said Jewell shall hâve fuU right and permission to sell the 
property named in said deeds, and make titles thereto, the proceeds 
of said sale to go to the crédit of the said Woodward, Baldwin & Co." 
This instrument refers to the deeds made by Jewell, is in considéra- 
tion of the same, and, in the opinion of the court, they ail constitute 
one and the same coutract, and Jewell had three years in which to 
pay this money, and he failed to pay it. In the mean time, however, 
he had sold the Hart place and the Homestead tract to S. P. Myrick 
and to Mrs. Daniel, co-respondents. Woodward, Baldwin & Co. went 
into possession of ail the other lands conveyed by Jewell's deeds to 
them, and selling the same, reduced his indebtedness to $4,099.13. 
They now file this bill against Myrick, Mrs. Daniel, and Jewell, and 
they seek to subject the two tracts of land mentioned to the pay- 
ment of this balance. 

The respondents set up two défenses : The first is usury in the 
transactions between Jewell and the complainants ; and the second 
is that Jewell had the right to sell the lands, and they bought them 
in good faith. 

With regard to the first défense, for several reasons the court is of the 
opinion that it is noi maintainable. The mutual transactions covered 
a period of about 12 years ; stated accounts were rendered Jewell 
monthly, and he ackuowledged their correctness without objection. 
He is concluded as to thèse monthly accounts, and is barred by the 
statufce of limitations from the plea of usury, and besides it is not at 
ail clear that there was usury. It is true, interest wascharged by 
Woodward, Baldwin'& Co. on the balances which Jewell admitted to 
be correct; but thèse balances properly bore interest, and it is nd- 
where made to appear that more than 7 per cent, was charged. This 
cannot be he!d usurious, {Pinckard v. Fonder, 6 Ga. 253,) nor could 
their commissions be regarded as usurious. 

This brings us to the considération of the second ground of défense, 
namely, "that Jewell had the right to sell, and the respondents took 
an unincumbered title." It cannot be doubted that the two instru- 
ments executed by Jewell and Woodward, Baldwin & Co., on the seven- 
teenth January, 1878, in légal contemplation, constitute one and the 
same contract. Slaughter v, Cvlpepper, ié Ga. 325; 2 Bl. Comm. 
327; Co. Litt. 236. Where two instruments are executed at the same 
time, between the same parties, relative to the same subject-matter, 
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tbey are to be taken in connection as forming togetber tbe several 
parts of one agreement. Wbether thèse two instrumenta constitute 
a deed or mortgage is net material. If a mortgage, Jewell had a rigbt 
to sell the land free from its lien; if a deed, he had the right to sell 
the title, having reserved that right in his contract with Woodward, 
Baldwin & Co. Nor does it matter that the instrument authorizing 
Jewell to Bell had but one atteeting witness. Inter partes it is bind- 
ing; and besides, it is in the nature of a réservation grafted in the 
deed, which was properly attested. A court of equity will not permit 
Woodward, Baldwin & Co. to defeat purchasers under the instrument 
which they themselves bave executed. It is a familiar doctrine "that 
he who empowers another to do a wrong must sufiFer rather than in- 
nocent persons who hâve been as a conséquence wronged," Besides, 
this is simply an objection to the exécution of the instrument; and 
the complainant produeed it as a part of their exhibits to the bill, 
and gave it verity in that way. Hunt v. Formhy, 43 Ga. 79. 

It is urged for tbe complainants that Myrick and Mrs. Daniel hold 
under quitclaim deeds from Jewell, and for that reason cannot rely 
on the equities of honafide purchasers without notice. This question 
bas been adjudicated by the courts of the several states so as to leave 
a distressing conflict of authority ; but the suprême court of the 
United States bas settled the rule for our guidance hère. They hold 
that a grantee in a quitclaim deed cannot défend as a honafide pur- 
cbaser without notice. Villa v. Bodriguez, 12 Wall. 323 ; Dickerson 
V. Colgrove, 100 U. S. 578. It may well be doubted, however, wbether 
thèse are quitclaim deeds. They convey the title absolutely, without 
the usual phraseology, "remise," "release, " "relinquish," "quitclaim," 
etc. Besides, no form in Georgia is necessary to a conveyance, pro- 
vided the intent to convey is clear. Bail v. Wallace, 32 Ga. 172. 

Cpnceding, however, that the deeds are of the character claimed by 
the complainants, the notice with which the purchaser was charged 
is defect of title. But there was no such defect hère, as Jewell had 
the right to sell and to make titles. This right was exercised. But 
it is insisted that the quitclaim deeds should bave the effect to put on 
the purchasers the duty to see that the purchase money found its 
way into the hands of those to wbom it belonged. 2 Perry, Trusts, 
796, and 2 Story, 1127-1132, inclusive, are cited. 

TheEnglish rule on this intricate topic is as foUows: "Where the 
trust is to pay from the proceeds of sale a particular debt, the pur- 
chaser must see that the money finds its way into the hands of those 
to wbom it belongs." Perry, Trusts, 796. But this rule is not fa- 
vored in American courts, and the same author, paragraph 798, con- 
cèdes this; and Mr. Justice Story déclares, after a full statement of 
the nice distinctions involved : 

"They lead strongly to the conclusion to which, not only eminent jurista, 
but eminent judges, hâve arrivée!, that it would hâve been far better to hare 
held in ail cases that the party having the riglit to sell had also the right lo 
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receive the purchase money, without any f urther responsibility on the part 
of the purchasers aa to its application." Story, Eq. Jur. 1135. See, also, 
Elliott V. Merryman, Lead. Cas. Eq. (Amer. Notes,) p. 73. 

From thèse authorities the conclnsion is obvious that, in the ab- 
sence of allégation or évidence of collusion or fraud between the re- 
spondent Jewell and his co-respondents, the purchasers of the lands, 
the latter were under no légal obligation to look to the proper appli- 
cation of the purchase money. 

The prayers of the bill are, for the reasons given, denied, with costs. 



Eebwin and others r. Hieeenia Ins. Co.* 
(Circuit Court, S. D. Louiaiana. December 9, 1885.) 

1. Equitt Jdeisdiction. 

Equity courts hâve' juriadiction in cases of avoidance of contracts on the 
ground of inability to contract on account of insanity, and where complain- 
ant was not interdicted, or on tlie ground of fraud. 

Z. Samb. 

Equity courts hâve jurisdiction of a cause seeking to set aside mortgages or 
conveyances of real estate, brought by f orced heirs to recover their legUime, in 
which the real estate is alleged to hâve been wrongf ully placed in the name 
of the wif 8 of their ancestor, and wrongfuHy declared to hâve been acquired 
by her aeparate and paraphernal funds, and where an account must.be taken 
to ascertain the estate. 

In Equity. On demurrer. 

B. R.Forman and E. D. Saundera, for complainants. 

Thomas Gilmore, John A. Gilmore, and Joseph C, Gilmore, for de- 
fendant. 

Pabdee, J. The case for Mrs. Honora Mansfleld is one to set aside 
and annul a mortgage granted by herself when insane and unable to 
contract. If she has any remedy at ail it is in equity, as she was not 
interdicted. She demands relief also on the ground of fïaud, which 
is a favorite ground for jurisdiction in equity. The demand of the 
other complainants is not only to set aside the mortgage given by 
Mrs. Mansfleld, but to recover for themselves, as forced heira of Mi- 
chael Kerwin, the légitime or forced portion of said Michael Kerwin's 
estate, which estate is alleged to consist of real estate, and to bave 
been wrongfully placed in the name of the wife, and wrongfully de- 
clared to bave been acquired by the separate and paraphernal prop- 
erty of the wife, when, in facfc, it was acquired by the joint earnings 
of the spouses, and belonged to the community of acquests and gains. 
The bill goes to show a case where Kerwin, by joining in the act con- 
veying the property to his wife, estopped himself from claiming the 
property, and, as he would be estopped, bis heirs also ara estopped, 

'Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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except for what claims they may bave as forced heirs for their légitime. 
The extent of thèse claims for the leg.itime must dépend on an ac- 
count to be had of the estate of Kerwin, and sueh account can only 
be had on the equity side of this court. 

If Kerwin joined in the act or sale to his -wife, in whieh act was a 
déclaration that the purehase priée was paid from the separate para- 
phernal property of the wife, when in truth the priée was paid from 
community funds, he was thereby estopped from claiming the prop- 
erty, either for himself or the community; and the result was the 
same to his creditors and forced heirs as if he had fraudulently alien- 
ated the property, and the remédies of the creditors and forced heirs 
would be the same. 

The bill does not specifically state that Kerwin joined in the act of 
sale by whioh the proper title of the property in question passed to 
Mrs. Kerwin, though the fact appears inferentially from the bill, and 
is conceded in argument. Such statement should be put in the bill, 
and then, I think, there can be no doubt that as to the demands of 
ail the complainants the remedy is only in equity. . As the demurrer 
is a gênerai one, and to the whole bill, it should be overruled, and 
such order will be entered ; and, in order to perf ect the bill as to ail 
the complainants, an amendment as herein indicated will be allowed. 



Central Trust Co. and another v. Wabash, St. L. & P. Ey. Co. and 
others. (United States Trust Co. and others, Intervenors.)* 

(Circuit Gowri, E. D. Missouri. December 9, 1885.) 

MoRTQAaEB, GENERAL AND TJiSrDERLiYING — ^^FOEBCLOSTJRÏÏ — KECErVBRS — ^POSSESSION 

OB' Propebtt. 

Application by trustées in an underlying mortgjage to bave property covered 
by their mortgage turned over to receivers appointed in suit to f oreclose said 
mortgage, denied for the présent, in view of negotiations for sale of entire 
System under the gênerai mortgage thereon. 

In Equity. 

The intervenors' pétition states that, pursuant to leave granted by 
this court, the intervenors hâve instituted proceedings in the circuit 
court of Gentry county, Missouri, and of Pottawattamie county, 
lowa, to foreclose a mortgage executed to them by the St. Louis, Kan- 
sas City & Nebraska Railway Company, known as the "Omaha Divis- 
ion First Mortgage;" that the past-due interest on bonds secured by 
said mortgage amounts to $82,250 ; that the appointment of receivers 
in said foreclosure proceedings has been applied for; and that the 
petitioners, and the bondholders whom they represent, désire that ail 

lEeported by Benj. F. Rei, Eaq., of the St. Louis bar. 
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the property desoribed in said mortgage, and which is now in the 
hands of the Wabash receivers, may be transferred to the receivers 
appointed, or to be appointed, in said foreclosure siiits. Wherefore 
thé petitioners pray that the Wabash receivers be ordered by the court 
tomake such transfer. See 22 Fed. Rep. 272; 25 Ped. Eep. 69. 

A. W. Stewart and Théodore Sheldon, for intervenors. 

Wells H. Blodgett, for receivers. 

Phillips de Stewart, for complainant. 

Greene, Burnett é Humphrey and Henry T. Kent, for défendants. 

Bebweb, J., (orally.) In the matter of the pétition of the United 
States Trust Company of New York, mortgagee of the Omaha Divis- 
ion, the petitioner asks this court to make the same order, substan- 
tially, that was made one year ago in référence to the surrender of 
certain branch roads or divisions. The order then "was to surrender 
such divisions upon applications from and to the trustées in the di- 
visional mortgages. We think no order of that kind should be made 
just now. Not that the application should be denied; but, simply, 
that the matter will be continued for further action, and for thèse 
reasons : 

In order to présent the matter, it may be well to go back to the 
time of the inception of this foreclosure proceeding. When this court, 
in the ûrst instance, was asked to take charge of the Wabash road, 
one important considération, which was presented, and which seemed 
to justify the action that was taken.was that hère were a multitude of 
roads, which, by consolidation, purchase, and lease, had been thrown 
into one vast System, almost transcontinental. Upon this combined 
System a gênerai mortgage had been placed. There were also upon 
the varions divisions, or upon many of them, at least, underlying 
prier mortgages. The security which the holders of the bonds under 
this gênerai mortgage had was not merely the residuum of value in 
each division after the payment of the mortgage lien upon it, but that 
measure of value which flowed from the préservation of the System 
and the maintenance of long trunk lines; and, in order to prevent 
that disintegration which would inevitably follow upon default in the 
leases and divisional mortgages, the court took possession of the prop- 
erty, and endeavored to préserve it as a unit. The case ran along 
for a year or so in that situation. It was not thought at that time 
that the légal rigbts of a lessor could be eut off, or that, if his rental 
was not paid, he had no remedy, — no right to recover his property. 
It was not thought that the mère possession of a court of equity de- 
stroyed the légal rights of the lessors or subdivisional mortgagees, 
and 80 the court last spring made an order in behalf of several trus- 
tées who came in that the roads and divisions and franchises on which 
they held their prior- separate mortgage, should be turned over to 
them, the rental not being paid, — .the interest on the mortgages not 
being paid. It was at the instance, in ail cases, of course, of the trus- 
tées in the mortgages, or of the lessors. As was stated by the court 
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at that time, it did not, of iteelf, propose to diaintegrate this System, 
Lut it did not propose to deny to any lessor or subdivisional mort- 
gagee the rights which such mortgagee or lessor had. Well, since 
that time the holders of thèse gênerai mortgage bonds, and the Mer- 
cantile Trust Company bonds, hâve arrangea for a foreelosure and 
sale of the whole property, substantially. It is true that the arrange- 
ment bas not been finally consummated by a decree ; but it is repre- 
sented to us that the holders of ail the bonds secured by the Mercan- 
tile Trust Company mortgage, aad of thirteen out of seventeen millions, 
of those secured by the Central Trust Company mortgage, hâve signed 
an agreement therefor, and the parties are hurrying. as rapidly as 
they can, to the préparation of a decree, and the filing of a final re- 
port of the master in order that that decree may be signed. 

Now, under thèse circumstances, the question cornes fairly to the 
court whether vie are not justified in stopping, if I may so express it, 
the further disintegration of this System. There are more interests 
involved in this property than the interests of the subdivisional mort- 
gagees. Take this Omaha Division, for instance ; the stockholders 
are interested in this matter as well as the bondholders. The stock- 
holders, through their représentative, the corporation, leased to the 
Wabash road that Une. They relied ùpon the rentals to pay the in- 
terest on thèse bonds, and prevent default. They expected, and had 
a right to expect, that, as that was oontinued and attended to, the in- 
terest being paid, that their property — the value of their interest as 
stockholders — would steadily inciease. Well, the rentals not being 
paid, default v?as made in the coupons. The stockholders could not, 
or would not, put their hands in their pockets and pay the interest 
on those bonds. Legally, as between the two, the bondholders hâve 
a right to insist that that mortgage be foreclosed and the property 
sold ; but, at the same time, the stockholders hâve an interest in there 
which has been apparently prejudiced, if not lost, by the default of 
the Wabash road in failing to pay its rentals, and if, in any way, the 
court can so manage this entire property, and so effectuate a sale 
that thèse defaulted rentals can be paid, and thus secure the pay- 
ment of the coupons and the interest, it will work to the préservation 
of the rights of thèse stockholders, and of the bondholders also. And 
then, beyond that, as I stated at the outset, the bondholders in this 
gênerai mortgage did not look alone to thèse 15, 20, or 30 separate 
divisions to consider what vrould be the residuum of value after the 
mortgage on each separate division was foreclosed and the property 
sold, They had regard to the fact that, by a combination in one 
trunk System, a greater value was given than the aggregate of the 
separate values of thèse various divisions. It is true that those who 
were the promoters of this vast scheme failed in it; but the persons 
who took those bonds, many of them, doubtless, were ignorant of the 
situation.. They bought on the faith of the success of this scheme; 
and while, as a matter of strict légal right, they hâve no ground of 
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complaini if the scheme faîls, yet, if the court can în any way, by a 
reasonable exercise of its power, préserve that System, and promote 
its sale as a unit, it certainly ought to do it, so as to give to them 
whatever measure of value their bonds hâve therefrom. Tear this 
System to pièces, as I said a year ago, and there would not be, prob- 
ably, any material value to the bonds secured by this gênerai mort- 
gage. It seems to us, therefore, that it is fair to say to those gentle- 
men who corne now as trustées, and otherwise, asking to take out this 
and that division, that the matter is in such shape that we are justi- 
fied in saying to you "You must wait, and if this scheme fails, why 
the same orders will be entered as hâve been made heretofore." If 
this scheme succeeds, and the sale is made, the rentals will ail, prob- 
ably, be paid. The rentals being paid, your coupons will be paid; 
the stockholders of thèse divisions will be protected in their rights, 
and no party will suffer material wrong. 

Now, this is the conclusion to which we hâve corne at présent. Of 
course, you ail can see it is not an easy thing, it is not free from em- 
barrassments and vexations, in the management of a property which 
is 80 vast in itself, and where there are so many conflicting interests, 
to so rule as will préserve the equality of rights between ail. We 
think, however, that the safest way to do is to wait until that decree 
is presented ; that is, providing it is presented within a short time. 
Then we pass upon that decree, and in that decree, and at the time 
of settling it, we can dispose of ail of thèse questions at once, instead 
of taking them up one by one. Although, when separately considered, 
it would seem as though the parties pi*esenting them had independent 
rights, yet, we think, there is danger, if we act on them separately, 
that we shall make some orders which, when we corne to the final de- 
cree and adjustment between ail thèse parties, will prove to bave been 
imprudent. ïhe delay asked for is but brief. We think that it is no 
more than right to ail the parties in interest that thèse applications 
should be continued. 

So I may add, specially in référence to the application for approval 
of the appointment of Mr. Thatcher as receiver, I do not apprehend 
there would be any danger of a receiver appointed ever attempting 
to enforce any unjust contract upon the Wabash road, or attempting 
any harsh use of bis power. Indeed, I know he could not, because 
his action would be subject to the control of Judge Love, and no better 
man lives than he for the management of affairs of that kind; and 
yet, I think, my Brother Love, if he were in our place to-day, would 
say that we do well for the présent to withhold approval of his action, 
leaviug things in statu quo, Of course, this may be but temporary. 
For the présent, then, thèse matters are continued for further action. 

Brother Tbeat saggested before coming into the court-room, and 
calls my attention now to the fact, that our past expérience with one 
or two of thèse roads has been along the line of the wisdom of the 
présent action, in that, after the trustées had corne and had their 
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roads tarned over to them, they came back and asked us to run the 
roads for them ; so that ail the action we now take is to say that this 
matter will be continued for the présent. 



DoBOY & Union Island Tel. Co. ». De Magathub. 
(Oircu.it Court, 8. D. Georgia, E. B. November Tenn, 1885.) , 

1. Navigable Rivers — Obstruction by Statb. 

It is compétent for the municipal power of a state, in good f aith and for a 
constitutional purpose, to authorize the obstruction of one of its navigable 
and tidal streams. 

2. Samb— Power of Con&rbbs. 

Congress, however, may interpose, by either gênerai or spécial laws. It 
may regulate ail obstructions in or over navigable waters, and cause their re- 
moval or punish those wbo shall thereafter erect them. 
8. Same— State Law, when Void. 

Any State law in opposition to such action by congress is inoperative and 
void. 
4. Tblegraph Companies — Qboegia Constitution. 

The constitution of Georgia conferring the exclusive powers on the légis- 
lature to charter telegraph companies, the charter granted to the plaintiSs by 
the superior court is nul! and void, 

At Law. 

Lester d Kavcnel, for plaintiffs. 

Garrard é Meldrim, for défendant. 

Spebb, J. The Doboy & Union Island Telegraph Company con- 
sisted of a number of persons engaged in sawing and shipping tim- 
ber, — "Georgia pine." Their offices were on Union island, separated 
from the main land by Doboy river and au intervening marsh. For 
convenience in communicating with the shore, they applied to the 
superior court of Mcintosh county, Georgia, for a charter authoriz- 
ing them to construct and use a telegraph Une from Doboy to Union 
island. The order was granted. To complète the line it was neces- 
eary to lay a cable a half mile long across the Doboy river, a navi- 
gable stream, or arm of the sea, and a common highway for com- 
merce, foreign and coastwise. The location of the cable was indicated 
by a sign at each end, on which were painted the words "Cable, Don't 

Anchor." On the day of December, 1884, the Portuguese 

Bchooner Industria sailed into Doboy harbor. It is not apparent 
whether the master and mariners in charge of the Industria were 
sufficiently conversant with the language usually employed by the 
officiais of the Doboy & Union Island Telegraph Company to make 
out the warning eonveyed in the words "Cable, Don't Anchor." It is 
within the range of possibility that thèse navigators saw the sign of 
warning and construed it to mean "Welcome to Doboy." This much 
is certain, they dropped their anchor the moment the prow of the 



698 FEa)KEAL EEPOBXER. 

Indastria crossed the line of the subaqueous cable. It is equally clear 
that the flukes of the anohor fouled the cable, and when the anchor 
was weighed the next morning the cable came up with it, when one 
of the crew of the Industria with the blow of an axe severed the cable 
and the télégraphie communications of the Doboy & Union Island Tel- 
egraph Company. For this destruction of their cable, and the dam- 
ages flowing therefrom, the plaintiffs bring their action. 

The défenses interposed by the owner of the Industria are twofold. 
In the first place, he insists that the Doboy river is a navigable 
stream; that the congress of the United States has not authorized the 
cable, which he contends is an obstruction to commerce; that the ca- 
ble, fouling his anchor, it was permissible for him to eut loose, and 
that the resuit was damnum absque injuria. In the second place, he 
insists that there is no such légal entity as the Doboy & Union Island 
Telegraph Company, and that the alleged charter is nuU, and in fact 
no charter. 

The right of navigation has alwaysbeen a matter of jealous public 
regard. Chief Justice Holt said that to hinder the course of a nav- 
igable stream was against Magna Charta. The right has been under 
judicial considération several times in this country. State v. Wheel- 
ing é B. B. Co., 13 How. 518; Gilman v. Philadelphia, 3 Wall. 713. 
From thèse authorities the foUowing rules may be considered as set- 
tled. It is compétent for the municipal power of a state, in good 
faith, and for a constitutional purpose, to authorize the obstruction 
of one of its own tidal and navigable streams. Congress, however, 
may interpose by either gênerai or spécial laws. It may regulate 
ail obstructions in or over navigable waters, and cause their removal, 
and punish those who shall thereafter erect them. Any state law in 
opposition to such action by congress is inoperative and void. Within 
the sphère of their authority both the législative and judicial power 
of the nation is paramount. 

Applying thèse rules to the case before us, it will be found that 
congress has not attempted, in any way, to regulate the waters where 
the Doboy & Union Island Telegraph Company hâve laid their cable. 
Then it is évident that it is compétent for the state of Georgia to 
weigh and balance against each other the considérations which belong 
to the subject, — the obstruction to navigation on one hand, and the 
advantage to the public or to individuals on the other, — and to décide 
which shall be preterred, and how far one shall be made subservient 
to the other. It is insisted for the défendant, however, that the state 
has taken no action in the promises, and that no charter has been 
granted to the Doboy & Union Island Telegraph Company. The 
charter ofïered in évidence was granted by order of the superior court 
of Mcintosh county. The constitution of the stafe provides : 

"The gênerai assembly shall hâve no power to grant corporate powers and 
privilèges to private companies, except banliing, Insurance, railroad, canal, 
navigation, express, and telegraph companies, but it shall prescribe by law 
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the manner in which suoh powers shall be exercised by the courts." Code 
Ga. 5078. 

This provision of the state constitution has been interpreted by 
the highest court of appeals in the state to confer on the législature 
the exclusive power to charter telegraph companies. In Kehler v. 
Jack Manvfg Co., 55 Ga. 641, the suprême court say: 

"In our judgment, ifc was the true intent and meaning of the constitution 
to confer upon the gênerai asserably the exclusive power to grant charters 
to ail the excepted companies named therein." 

Now, a telegraph company is an "excepted company named therein. " 
It follows, therefore, that since the charter of the Doboy & Union Isl- 
and Telegraph Company was granted by a court and not by the Lég- 
islature, not only does its cable which obstructed the anchor of the 
Industria appear to be unauthorized by the state, but the plaintiff 
corporation disappears from the record, and "leaves not a wrack be- 
hind." It follows that the proceedings against the Industria must 
be dismissed. 



In re Herzbbrg, Bankrupt. 

(District Court, S. D. New York. November 24, 1885.' 

Bankkuptct— Injunction — DiscHAUGB — Section 5106. 

An injunction is authorized by section 5106, to await the détermination of 
the question of the bankrupt's discharge only. After the discharge has been 
granted, the bankrupt's relief against the further prosecution of suits In the 
state courts must be obtained in those courts only, where the effect of the 
discharge must be determined. Held, therefore, that an injunction obtained 
ex parte in the bankruptcy court, after the discharge had been granted, con- 
tinuing the previous injunction, was improvidently granted, and should be 
vacated. 

In Bankruptcy. 

Ifi. h. Hahn, for bankrupt. 

Van Loon é Capron, for creditors. 

Beown, J. The bankrupt in this case procured from this court an 
injunction staying the proceedings against him in the state court un- 
til the détermination of the question of his discharge. His discharge 
was obtained on the twenty-fifth of June, 1885. On the foUowing day 
he obtained from this court ex parte a further injunction perpetually 
staying the prosecution of the action in the state court. A motion is 
now made to vacate the last-named order as improvidently granted. 
Section 5106 of the Eevised Statutes authorizes thecourt in bankruptcy 
to stay prosecution of suits against the bankrupt "to await the déter- 
mination of the court in bankruptcy on the question of his discharge." 
In the Case of Rosenberg, 3 Ben. 14, 18, Blatchfobd, J., says: 

"The manifest objeet of the provision is to relieve the bankrupt, while lie 
is proceeding in good faith to obtain his discharge, and until the question 



700 FEDERAL BEFOBTEB. 

of bis discharge Is deterrained, and he either obfcains it or is ref used it, from 
being harassed by suits for the recovery of provable debts. If the amount of 
a debt is in dispute, the suit may proceed so as to put the debt in a condition 
of provability, and then it must stop. If a discharge is granted, then the 
bankrupt isableto plead the discharge in anysuit that may hâve been stayed, 
and the stay ceases." 

The same learned judge, in the Case of Wright, 2 Ben. 509, says: 

"The question whether the discharge afEects the debt in question can only 
arise and be determined between the parties in a suit prosecuted tocollectthe 
dëbt, in which the discharge, after it shall hâve been granted, shall be pieaded 
or set up as a bar to a recovery." 

It wonld be manifestly improper, therefore, for this court, after the 
bankrupt's discharge had been granted, to undertake to détermine ita 
final effect upon the creditor's claim in the state court. The bank- 
rupt is justly entitled to a fair opportunity to présent the question in 
the state court, and hâve it litigated there. It cannot be doubted that, 
upon proper application in that court, such an opportunity will be 
granted, unless the debtor bas in some way forfeited his right thereto. 
In any event, it is not a matter for further adjudication or injunction 
in this court, after the order granting the discharge. The motion to 
vacate must therefore be granted. 



In re Baxtbe and another, Bankrupts. 

{Bistriet Court, 8. D. Nm York. November 30, 1885.) 

Bankktjptcy — Pkoof of Debt— Pkefbrbncb — Ret. St. § 5084 — Ebttjbn of 
Patmknts. 

A return of part payments as a condition of proof of debt is not requiredby 
section 5084, except upon the concurrence of an intent in the bankrupt, when 
the payment was made, to create a préférence, together with linowledge of hia 
unlawful intent by the créditer. 

Bamb — Statement op the Case. 

Where B. & Co., of New York, being indebted to D., C. & Co., of London, 
remitted to the latter by mail on July 39th, in the usual course of business, and 
with no intent to create a préférence, a billof exchange for £1,000, payable to 
D., C. & Co., drawn upon J. Broa., of London, factors, on account of produce 
consigned to the latter by B. & Co., and the bill was received by D., C. & Co. 
on August 9th, and sent the same day to J. Bros, for acceptance, who delivered 
it to D., C. & Co. on the lOth; B. & Co. failed on Saturday, August 7th, and 
made an assignment for the beneflt of their creditors; but J. Bros, had no 
knowledge of the f ailure at the time the acceptance was delivered by them to 
D., C. & Co.; but D., C. & Co. were informed thereof by telegram the even- 
ing previous : held, that the bill being accepted in good f aith by J. Bros., in the 
usual course of business, was binding upon them from the time of its delivery 
to D., C. & Co., and operated as an équitable charge or lien upon the produce 
in J. Bros.' hands, notwithatanding the prior voluntary assignment of B. & 
Co. ; that the draf t having been mailed 13 days bef ore by the bankrupts, also 
in the usual course of business, and with no intent to pref er, was not an act in 
violation of any provision of the bankrupt law, and that the case was not, 
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therefore, within the provisions of section 5084; and tiat the proceeda of the 
acceptance need not be repaid to the bankrupts' eatate, as a condition of D., 
0. & Co.'b proving the residue of their demand. 

Motion to Compel Payment of Dividend. 

William Forse Scott, for the motion. 

Abhott Bros., opposed. 

Brown, J. The trustée in bankruptcy in this case having declared 
two dividends to the amount of 8 per cent., an application bas been 
made to the ' court to direct the payment of dividends upon two 
olaims,filed on October 8, 1884, by Dennistoun, Cross & Co., London: 
one for $24,225, the other for $43,428.36, together amounting to 
$67,653.36. The amount of the debt is not disputed; .but the right 
to dividends is contested on behalf of the trustée upon the ground that 
Dennistoun, Cross & Co. had accepted payment from the bankrupts 
of ;61,000 as a préférence, contrary to the provisions of the bank- 
ruptcy act, and that they are thereby precluded, under section 5021, 
from proving more than a moiety of the debt on aceount of whioh the 
préférence was reeeived ; or else, by section 5084, prevented from prov- 
ing their claims at ail, except upon a previous surrender to the trus- 
tée of the iÊl,000 reeeived. 

The construction that bas been placed upon the above sections in 
order to harmonize them has been that the first is to be applied to 
cases in which the creditor bas resisted repayment until judgment 
against him in a suit brought by the assignée; while section 5084 ad- 
mits a locus penitentiœ, so that the creditor at any time before such 
judgment, by surrendering the amount reeeived in payment, may 
prove bis whole debt. In re Davidson, 4 Ben. 10; In rc Montgomery, 
3 Ben. 565. The receipt of the £1,000 by Dennistoun, Cross & Co. 
is not disputed. No suit for the recovery of the amount has been in- 
stituted in behalf of the bankrupts' estate, so that section 5084 is 
alone applicable on this motion. 

The principal facts are as follows : Archibald Baxter & Co., of New 
York, in and prior to July, 1875' were largely indebted to Dennistoun, 
Cross & Co., upon drafts drawn upon them in their previous deal- 
ings. They were accustomed to remit to Dennistoun, Cross & Co., 
on aceount, their bills of exchange drawn on one Kough, of London, 
a commission merchant there, trading under the name of Jones Bros., 
to whom Baxter & Co. were in the habit of consigning produee for 
sale, against which thèse drafts were drawn. On the twenty-ninth of 
July, 1875, Baxter & Co., of New York, mailed to Dennistoun, Cross & 
Co. a draft payable to them, drawn upon Jones Bros., for £1,000, 
against consignments of cheese to Jones Bros, at about the same time. 
This draft was reeeived by Dennistoun, Cross & Co. on Monday, Au- 
gust 9th, and was sent on the same day to Jones Bros., in London, 
for acceptance. Upon Saturday, the 7th, Baxter & Co. failed, and 
made an assignment to a voluntary assignée for the benefit of their 
çreditora. In November foUowing, Baxter & Co. were thrown into 
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bankruptcy, and thejr affaira are being wound up by a trustée ap- 
pointed in pursuanee of the bankrupt act. When the draft was re- 
ceived by Denniatoun, Cross & Co. and sent to Jones Bros, for aoeept- 
ance, they had not heard of the failure or assignaient of Baxter & 
Co., but one of the firm was informèd by telegram of that fact at about 
8 o'clock in the evening of Monday, the 9th. The next morning Den- 
nistoun, Cross & Co. "sent round to Jones Bros, for the draft," andre- 
ceived it back accepted, Jones Bros, not then being infçrmed of Bax- 
ter & Co.'s failure. During that day, or the day follôwing, having 
learned of the failure, Jones Bros, refused to accept two other similar 
drafts in favor of Dennistoun, Cross & Co., subsequently received by 
them in the same way, and presented for aeceptance. Upon thèse 
facts, about which there is no essential différence, the question is 
whether the receipt of this aeceptance from Jones Bros, constituted a 
préférence in violation of section 5084, so as to preclude Dennistoun, 
Cross & Co. from proving their debt, except upon surrender of the 
£1,000. 

Section 5084 déclares that "any person who, since the second day 
of March, 1867, has accepted any préférence, having reasonable cause 
to believe that the same was made or given by the debtor contrary to 
any provision of the bankruptcy act, shall not prove the debt, etc., 
until he shall first surrender to the assignée ail property, money, ben- 
efit, or advantage received by him nnder such préférence." Two 
things hère are required to exclude the proof : First, that the préf- 
érence was made or given by the debtor "contrary to some provision 
of the bankrupt act;" second, that the creditor "had reasonable cause 
to believe" that sucb was the fact. To fall under the prohibition of the 
bankrupt act it is not enough that the payment be merely against the 
gênerai policy of the law to seoure an equal division of the property 
of the insolvent debtor. To prevent proof of the debt the payment 
must hâve been intended as a préférence, and be "contrary to some 
provision of the bankrupt act." On examination of the various pro- 
visions of the bankrupt act relating to payments by the debtor, namely, 
sections 5021, 5113, 5128, and 5132, it is apparent in every case that 
it is not simply payment that is prohibited, but payment "with intent 
to give a préférence;" or a payment "in contemplation of bankruptcy 
or insolvency," with such an intent; or a "fraudulent payment;" or a 
payment or transfer "with intent to prevent the property from com- 
ing into the hands of the assignée." Whenever bankers become in- 
Suivent, or bankrupt, there is a dividing moment before which ail pay- 
ments that are made in the usual course of business and in good faith 
are valid, while subséquent payments are liable to be treated as un- 
lawful préférences. So long as they are acting in good faith, and in 
the usual course of business, their payments cannot be avoided, though 
the creditor may hâve thought, or even hâve known, that the bankers 
were in fact insolvent, and drew out bis deposit for that very reason. 
A creditor is entitled to the benefits of bis superior diligence if no 
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law be violated. He may be the first to learn of a fact wbich makes 
his bankers insolvent, and lawfuUy avail himself of that knowledge 
to obtain full payment from his debtor who as yet bas not learned 
the fact, and pays in the usual course of business. 

The peculiarity of this case is that no such intent is alleged, or 
sought to be established, against Baxter & Co. at the time when the 
draft of £1,000 was mailed to Dennistoun, Cross & Co. on the twenty- 
ninth of July. There is no proof even that they were insolvent at 
that time. It is in fact admitted that the draft was sent in the usual 
course of business, not in contemplation of bankruptcy, and without 
any intent to create a préférence. On the other hand, when the 
draft, after being accepted, was obtained from Jones Bros, by Den- 
nistoun, Cross & Co., on the morning of August lOth, the latter had 
full notice of the insolvency, and of the assignment of Baxter & Co. 
From the time of the acceptance of the draft by Jones Bros., it be- 
came a binding obligation upon them, and a lien in their favor was 
created upon the produce in their hands for the amount of the ac- 
ceptance. The acceptance, in my judgment, became operative as a 
payment from the time of its acceptance by Jones Bros., and from 
that time only. At that time an équitable transfer was effected of 
80 mach of the produce in Jones Bros.' hands by way of équitable 
charge or lien, good in England against the prior voluntary assign- 
ment by Baxter & Co., of which Jones Bros, at that time had no 
knowledge. The draft was paid when due on the eleventh of Octo- 
ber. But the only intent in the matter on the part of the bankrupts 
was their intent when they mailed it, on July 29th; and that act was 
done in the usual course of business, and with no intent to create a 
préférence, and with no knowledge or contemplation of insolvency. 
As between them and Dennistoun, Cross & Co., the draft on Jones 
Bros, was an absolute order to pay Dennistoun, Cross & Co.; this 
order, as an act intending payment, was complète on the part of 
Baxter & Co. when the draft was mailed, and was a perfectly légal and 
valid act. Dennistoun, Cross & Co. had the right to avail themselves 
of their diligence and superior knowledge in obtaining the draft to be 
accepted by Jones Bros, in the usual course of business, provided 
they violated no law and practiced no fraud. They did neither, but 
were simply diligent in using their own information. 

I do not perceive how any new or illégal or fraudulent intent can 
be connected with the draft on the part of the bankrupts, as of the 
of the date when Jones Bros, accepted it. If the draft were regarded 
as a continuing order on the part of Baxter & Co. from the time it 
was made until the time it was accepted by Jones Bros., neverthe- 
less, no différent intent can be associated with the draft at the mo- 
ment of its acceptance than the intent with which it was drawn and 
mailed; and the latter, as we hâve seen, involved no violation of the 
bankrupt law. In this aspect, the case of Clark v. Iselin, 21 Wall. 
860, 375, seems to be pertinent. In that case it was held that a 



704 FEDEBAIi BEPOBTEB. 

warrant of attorney to confess jadgment, valid vrhen made, ànd not 
fraudulent, and not given in contemplation of insolvency, could not 
be set aside because judgment was afterwards entered up on it within 
four months of the bankruptoy, when there was reasonable cause 
to believe the debtor insolvent. In the case of Balfour v. Wheeler, 
15 Fed. Eep. 229, and 18 Fed. Eep. 893, where such a warrant of 
attorney was given with intent to create a préférence, and with 
knowledge of existing insolvency, it was held that the judgment and 
sale under it should be set aside ; it being shown that the debtor had 
also participated in the final proceedings for the entering of judg- 
ment and sale of the property. In other words, in order to consti- 
tute an illégal preferance, or illégal receipt of money by the créditer, 
there must be some illégal act, or some illégal intent, on the part of 
the bankrupt in concurrence with knowledge in the creditor, or reason- 
able cause of belief that the bankrupt bas committed an unlawful 
act in the payment so made. 

No such illégal act on the part of the bankrupts exists in this case ; 
nor is there any circumstance, however slight, that indicates their 
want of good faith in respect to the bankrupt law in mailing this draft 
and causing this payment. Jones Bros, cannot be regarded as agents 
of the bankrupts in any such sensé as tomake their acceptance a new 
and illégal act on the part of the bankrupts at the time when the 
draft was accepted ; for Jones Bros, acted in entire good faith, and in 
the usual course of business, and had no knowledge of Baxter & Co.'s 
failure or insolvency. There waa no illégal intent on their part. Their 
refusai to accept similar drafts soon afterwards is conclusive évidence 
on this point ; nor is there any intimation that there was any culpable 
négligence in Baxter & Co. in oommunicating to Jones Bros, the fact 
of their failure, such as could warrant any inference of an intent by 
Baxter & Co. to suffer the draft of ^1,000 to be accepted for the pur- 
pose of giving a préférence. 

If, instead of a draft on Jones Bros., it had been bank-bills, coupon 
bonds, or any other form of security not needing further indorsement, 
that had been forwarded by mail to Dennistoun, Cross & Co. on the 
twenty-ninth of July, there would bave been no ground to contend 
that the money or securities thus received by Dennistoun, Cross & 
Co. must be returned, under section 5084, even though they had not 
been received until the morning of Tuesday, the lOtb, at the moment 
when the acceptance was, in fact, received, and when they had full 
knowledge of Baxter & Co.'s failure. So far as aiïects the bankrupt's 
estate, the resuit of the two cases would be precisely the same, and 
the intent of Baxter & Co. would be the same in both, and equally lé- 
gal. The case, therefore, seems to me not within the provisions of 
section 5084. 

As I hâve already said, the draft operated as a payment from the 
time of its acceptance by Jones Bros., so far as relates to the bank- 
rupt's estate ; because from that moment it virtually transferred to 
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Jones Bros, an interest in the produce, and a lien upon it, to an 
amonnt sufiScient to protect them in the payment of the draft. From 
the time of their acceptance, moreover, as they were bound by it, it 
was beyond the control of either Jones Bros, or the bankrupts. 

By section 5130 it would seem that such a virtual transfer of the 
îiankrupts' estate could only be avoided if made withiu two months 
prior to the commencement of the proceedings in bankruptcy, which, in 
this case, was on the fifth of November, or nearly three months after 
the delivery of the acceptance to Dennistoun, Cross & Go, I do not 
regard this point, however, as material, because section 5084 becomes 
operative if the préférence was given by the debtor contrary to any 
provision of the bankrupt act. And section 5021 would seem to be 
operative for six months prior to the ûling of the involuntary pétition ; 
but as this provision cannot apply hère, except upon the debtor's in- 
tent to create a préférence in contemplation of bankruptcy or insolv- 
ency, and as no such intent can be predicated of the bankrupts in réf- 
érence to this draft, I must hold the payment of ^61,000 to be one 
that was not prohibited by law ; and I therefore allow the proofs to 
stand as made, and hold the petitioners entitled to the dividends. 



JoDSON, Assignée, etc., v. Coubier Co. 
{District Ooart, S. D. New York. July 33, 1885.) 

1. BAÏTKBtlPTCT— FbaUDULBNT AsSIGNMENT— PRIOn MOUTGAGE AVAILABLE — EQUI- 

TABLE Relief. 

An assijjnee in bankruptcy flled a bill in equity to set aside a transfer of 
property by the bankrupt to the C. Co., for the payment of the latter and othcr 
creditors specifled, according to an agreement botween them. As a part of 
the arrangement one of the creditors transferred to the C. Co. ail his rights 
' in the same property uuder a chattel mortgage executed some months pre- 
vious, which mortgage appeared to be for a valid considération, and its valid- 
ity was not attackcd bythe bill. Upon a sale of the property by the C. Co. 
pursuant to the agriiemmt under its varions titles not enough was realized to 
equal the amount due upon the mortgage, the sale being found to hâve been 
fairly made, and for a f air priée. Seld, that though the transfer by the bank- 
rupt of his interest in the property was fraudulent and invalid under the 
bankrupt act, the C. Co. was nevertheless entitled to the security of the mort- 
gage, which was not attacked by the biU; and that the cômplainant was not 
entitled to any account, or to any substantial relief; and that the bill should 
therefore be dismissed, but without costs. 

2. Ambndmbnï — Statute of Limitations — Availablb to Privies. 

An amendment of the bill should not be allowed setting up a new cause of 

action and requiring additional parties; still less where the statutory period 

of limitation has expired, and the défendants, as privies in estate, are entitled 

to the beneflts of the statute. 

8. Final Decrbb — Exile 86— Time for Appbal — Bbv. St. 4981, cannot be En- 

. LAKGBD. 

A decree dismissiug the bill without costs as respects the only défendant 
who appeared to liti|;ate is a final decree, and is sufBcient in form, under rule 
86, in equity. The time for appeal prescribed by section 4981 in bankruptcy 
cases cannot be extended by the court after that time has elapsed. 

E. H. Benn, for the assignée, 
Hamilton Cole, for the Courier Co. 
v.25F,no.l2— 45 



706 FEDERAL EEPOETEE. 

Beown, J. When this. cause was before this court upon the first 
hearing, on the pleadings and proofs, the bill was dismissed upon the 
meritSj beeause it appeared to the court that the proofs failed to show 
tbat at the time of the tripartitë agreement McCune, the représen- 
tative of the Courier Company, knew that the assignment or convey- 
ance from Queen, which was made in connection with the tripartitë 
agreement of October 27th, was made in fraud of the provisions of the 
bankrupt act, (section 5128;) and beeause the f acts seemed to show 
that McCune had no knowledge of any other debts than those pro- 
vided for, and no notice of the probability of any such debts, and did 
not omitreasonable inquiry upon that subject in view of the previous 
assurances made to Mm by the bankrupt that the ménagerie debts, 
and his debt to Howe, were "ail he owed in the world." 

Upon the reversai in the circuit court I do not understand any 
différent view of the law to be expressed by the circuit judge. The 
ground of reversai, as I understand, was that McCune did not make 
reasonable inquiry as to the existence of other creditors, and that, 
not having doue so, he is chargeable with knowledge of what, it was 
thought, he might hâve ascertained by such inquiries. 

Upon the présent hearing the défendant Queen bas been again ex- 
amined. McCune having died, his former testimony was used. It 
now appears, according to tbe testimony of Queen, what did not ap- 
pear before, that the subject of Queen's indebtedness was spoken of 
between him and McCune at St. Louis at the time of this tripartitë 
agreement. McCune testified that it was not spoken of, evidently 
having forgotten it. Queen, upon his cross-examination, testifies, in 
view even of the conversation at St. Louis as to his debts, that it was 
McCune's intention, as he understood it, to settle with ail the credit- 
ors that he knew of ; and that he did pay or settle with ail that he 
knew of. Moreover, Queen speaks of showing to McCune the mém- 
orandum of his liabilities, which would seem to hâve been not long 
before the arrangement with Howe; and this mémorandum, as sub- 
sequently explained, I understand showed no debts but those covered 
in the tripartitë agreement. Thèse circumstances would seem to 
me still, as the testimony upon the former hearing appeared to me, 
suf&eient ground for an entirely reasonable and honest belief on the 
part of McCune that there were no other debts of Queen than those 
provided for in the tripartitë agreement; and as a fact in the cause 
I must find that he did not, in my judgment, bave knowledge of any 
other debts, and had no reasonable cause to suspect others, and did 
not suspect the existence of any other obligations of Queen. The évi- 
dence shows that eaeh of the various parties was acting for himself, 
and that the arrangement finally effected by the tripartitë agreement 
was fair and honorable to ail, and honorably carried out by the Courier 
Company at great trouble and inconvenience, and a large advance of 
money. 

In view, however, of the comparatively small difïerence in the évi- 
dence as it stands now from what it was on the former hearing, and 
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oonsidering the différent view of tibe facts, or the différent interpré- 
tation put upon them, by the circuit court in the former case, I shoùld 
hesitate to dismiss the bill upon this différence alone. But there is 
another and controUing reason for doing so. On the former hear- 
ing, as the cause was dismissed upon the merits, it was unnecessary 
to consider what parties might be necessary in order to render an 
affirmative decree for the complainant, The présence of other par- 
ties was certainly not necessary to a dismissal of the bill if the évi- 
dence did not show any merits in the complainant. The circuit court, 
in ordering a new trial upon the merits, pointed out certain defects of 
parties; and Dinnegar, Colvin, and Cole hâve accordingly been intro- 
duced, for the reason, as I understand, that the Courier Company made 
title in part through theclaims transferred toit from them; and also 
because they are necessaiily interested in any decree that should 
overturn the tripartite agreement under which they had a pecuniary 
claim against the Courier Company. One of them has, in fact, re- 
covered a small judgment against the company, based upon the cove- 
nants of that agreement. 

But the Courier Company in connection with the tripartite agree- 
ment also took by assignment from Dinnegar such title to the prop- 
erty in question as Howe acquired from Queen by the bill of sale of 
October 9th. There is no question upon the évidence that Queen 
owed Howe at that time at least the $24,000, which, from the proofs 
in bankruptcy, seem to hâve been transferred by Howe to Dinnegar. 
The bill of sale to Howe, together with his agreement for resale to 
Queen, was a security for the payment of those claims. Howe trans- 
ferred his title under the bill of sale to Dinnegar, and Dinnegar trans- 
ferred the same title to the Courier Company as part of the transac- 
tion in making the tripartite agreement. The notes for which the bill 
of sale was security not being paid, the security to which Dinnegar 
was entitled under the bill of sale transferred to him by Howe was 
available to the Courier Company, because Dinnegar had transferred 
it to them in connection with and as a part of the tripartite agree- 
ment, and because that agreement thereby became the substituted 
security provided for the payment of the claims for which the bill of 
sale was a security; and though the provision for the payment of 
thèse claims was not absolute under the tripartite agreement, it was 
such as was agreed on by the parties, and gave to the Courier Com- 
pany, for the purpose of exeeuting that agreement, ail the rights and 
powers of Dinnegar or Howe under the bill of sale. I am satisfied 
from the évidence that the net value of the ménagerie property did 
not exceed the amount of Dinnegar's claim and lien upon it under 
the bill of sale thus transferred from Howe, viz., $24,000 ; and that 
the sale of the property made by the Courier Company was as béné- 
ficiai as possible. Howe's title under that bill of sale is therefore 
available to the défendant company as a défense ; and that title can- 
not be disregarded, nor can it be set aside as fraudulent, except upon 
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a bill for that purpose, or a bill which at least contains ail suitable 
and necessary allégations for such an adjudication. To such a bill 
Howe would be a necessary party défendant. 

The transfer to Howe, being a bona fide seeurity, if it was invalid 
under the bankrupt aot, it could only be so under section 5128, be- 
cause Howe also had "knowledge" that the transfer was in fraud of 
the aot. To such an inquiry and to such an adjudication Howe is a 
necessary party, beeause, in the language of the suprême court in 
the case of Gaylords v. Kelshaw, 1 Wall. 81, "it is his fraudulent 
conduct that requires investigation." Miller v. Hall, 70 N. Y. 250. 
Such an investigation would, in effect, be a substantially new and 
différent cause of action from anything preseuted by this bill of com- 
plaint. The few lines in the présent bill denying any title in Din- 
negar, and stating tbat any title which he claimed was fraudulent, 
are wholly insuf&cient to be treated as a statement of a cause of ac- 
tion seeking to adjudicate as fraudulent, under the bankrupt act, the 
transfer to Howe on October 9th. As respects that transfer to Howe, 
there is not a word in the bill. Howe's name is not mentioned; 
much less is there any charge of knowledge on his part that that 
transfer was in fraud of the bankrupt act. A f urther amendment of 
the bill for the mère purpose of making Howe a party might be al- 
lowed if ail other material allégations were found in the bill. But 
the mère introduction of Howe as défendant would be ineffectuai. 
New allégations to attack the conveyance to Howe as fraudulent are 
essential; in other words, a new cause of action, as well as a new 
party, would be necessary to reach the case. A complainant is not 
at liberty to make a new and différent case by way of amendment. 
Shields v. Barrow, 17 How. 130, But if ordinarily such latitude of 
amendment might be given, a conclusive reason why it should not be 
allowed in the présent case is that more than six years hâve elapsed, 
the statutory period of limitation, since ail the facts appertaining to 
the transaction were within the knowledge of the complainant. It 
is already more than six years since the original bill was sworn to. 
Upon an original bill for the purpose of assailing the transfer to Howe 
as fraudulent, a plea of the statute of limitations would be available 
to the Courier Company as well as to Howe; beeause in cases of title 
the statute of limitations is itself a muniment of title, and is avail- 
able to ail who succeed in interest. If an original bill could not 
be maintained after this lapse of time an amendment, équivalent to 
a new bill, should not be allowed in a case like the présent, where 
there are no strong equities to require it, but where, in my judgment, 
the equities are ail the other way. So far, therefore, as the matter 
is within the discrétion of the court, such an amendment should not 
be permitted. 

If it be said that as respects the transactions that are set forth in 
the bill the complainant is entitled, according to theviewof the facts 
taken in the circuit court, to a decree declaring the tripartite agrée- 
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ment fraudulent as to the complainant, it is obvions that this alone 
■would be a merely nominal and fruitless decree. The substantial re- 
lief prayed for is an account for the value of the property sold by the 
Courier Company. If not entitled to such an account the complainant 
is not entitled to any substantial relief. The title acquirôd through 
Howe authorized the sale actually made by the company; and, as I 
find, protects the company, because the claims secured by that title 
exceed the whole proceeds received upon a fair and lawful sale of the 
property; and as the bill does not assail that title, and as anamend- 
ment setting up a new cause of action with new parties after the lapse 
of the statutory period of limitation should not be allowed, it follows 
that the complainant does not shov? himself entitled to any substan- 
tive relief, and that the bill should therefore be dismissed, but with- 
ont costs. 



The complainant having failed to appeal within 10 days, as re- 
quired by section 4981, subsequently moved the court to extend the 
time for an appeal; or that a decree which had been entered simply 
dismissing the bill without costs, and which did not refer to the other 
défendants who had not appeared, and against whom an interlocutory 
decree had been entered pro confessa, might be set aside as insufficient, 
and a f urther decree entered reciting the proceedings for an interlocu- 
tory decree and the disposition of the case as to each and ail of the 
varions parties, from which an appeal could be taken. 

Brown, J. Under rnle 86 of the suprême court, in equity, direct- 
ing the form in which decrees shall bedrawn, and prohibiting the in- 
sertion of ail other matters, I think the decree entered in this case 
by the défendants' solicitor is correct. It is final, moreover, in char- 
acter, and completely disposes of ail the material issues raised by the 
pleadings. Nothing further remains to be done by the court as re- 
spects any right of either the complainant or the défendants. Un- 
der this decree, upon the essential issue, the interlocutory order pro 
eonfesso against the défendants who did not answer becomes wholly 
inamaterial. 

I cannot find, therefore, that the decree already entered is either 
incorrect in form or déficient in substance as a final decree. By it 
the court "ordered, adjudged, and deereed, that the complainant's 
bill herein as amended be, and the same is hereby, dismissed with- 
out costs." The further direction that the clerk enter judgment ac^ 
cordingly is surplusage and immaterial. The limitation of the time 
within which appeals from a final decree in bankruptcy may be taken 
is definitely ôxed by statute. Eev. St. § 4981. It bas been repeat- 
edly held that the time prescribed by statute cannot be enlarged. In 
reAlexander, 8 N. B. E. 29, 32; S. C. Chase's Dec. 295; In re Kyler, 6 
Blatchf. 514; Sedgwick v. Fridenberg, 11 Blatchf. 77. Under the Code 
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tlie same rule prevails in the state courts, Kelly v. Sheehan, 76 N. 
Y. 325. 

I am compelled, therefore, to hold the decree regular and final; 
and as the notice of appeal was net given within the time prescribed 
by statute, I hâve no authority to extend the time after that period 
has expired. The motion must therefore be denied in both aspects. 



United States v. Young.* 

(District Court, B. B. North OaroUna. Fall Term, 1885.) 

CRiMmAii Law— Insanitt as a Depensb— Tbst op Accountabiutt— ;^owl- 

BDGB OF RiaHT AND WKONG. 

The légal test of the accountability of a criminal for his acts is his mental 
ability, at the time of the commission of the crime, to discriminate between 
right and wrong, with respect to the offense charged in the indictment. 

Motion for New Trial. 

F. H. Bushee, U. S. Dist. Atty., for the United States. 

Moore é Clark, for défendant. 

Seymoue, J. The défendant, a postmaster in this district, hasbeen 
convicted under section 40.53 of the Eevised Statutes of embezzle- 
ment of government money. His défense upon his trial was based 
upon alleged insanity, and, as this was not established by évidence, 
the jury properly found a verdict of guilty. The testimony ofifered 
merely showed eccentricity. "There are many persons who, without 
being insane, exhibit peculiarities of thought, feeling, and character 
which render them unlike ordinary beings, and make them objects of 
remark among their fellows. They may or may not become actually 
insane, but they spring from familieS in which insanity or other 
nervous diseases exist." See Mauds. Eesp. 40. The défendant 
would seem, from his neighhors' testimony, to belong to the class of 
persons so described by Dr. Maudsley, 

This is a motion for a new trial, based upon the testimony of two 
physicians who bave examined the prisoner since his conviction. 
Were the case any other than one of, alleged insanity the motion 
would be denied upon the preliminary ground that the évidence was 
not newly discovered. There is no reason why the examination should 
not hâve been made before the trial; more especially, as the défense 
of insanity was made at the spring term of this court. I am not dis- 
posed, however, to put the déniai of the motion on the ground of 
lâches. If the défendant ought not to be punished for his admitted 
violation of the law, he surely ought not for failure to introduce his 
évidence in due time. 

• See note at end of case. 
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I proceed, then, to consider the expert testimony. The highly re- 
spectable médical gentlemen who hâve examined the défendant, both 
expressed the opinion tbat Jones Young was of disordered mind: one 
of them held that wbile capable of distinguishing between right and 
■wrong with regard to his alleged crime, yet that he was irresponsible ; 
the other, that he was only partially responsible. The great regard 
that I hâve for the opinion of the witnesses renders it proper for me 
in differing from them, or one of them, upon one point to give my 
reasons for doing so. I am compelled to hold, upon their évidence, 
that the défendant is responsible as matter of law. Both by the rules 
laid down by courts, and by the opinion of médical writers on this 
braneh of jurisprudence, mental unsoundness does not necessarily 
bring with it irresponsibility. There is a class of criminals "marked 
by defective physical and mental organization, one resuit of their de- 
fect being an extrême deficiency, or complète absence, of the moral 
sensé. A considérable portion of them spring from families in which 
insanity, epilepsy, or some other neurosis exists. Crime is a sort of 
outlet in which their nnsound tendencies are discharged. They would 
go mad if they were not criminals, and they do not go mad because they 
are." See Mauds. Eesp. 32. They are on the border land between 
insanity and crime. In meeting the délicate question of responsibil- 
ity for wrong, our difficulty is not solved when we détermine that a de- 
fendant is of weak mind and defective moral sensé. "Nature makes 
no leaps," and between the most powerful intellect and idiocy or im- 
becility there is a continuous, unbroken, imperceptible descent. On 
both sides of an invisible line are multitudes of cases where it is im- 
possible to say with confidence that the mind is or is not sane ; but 
when the question of responsibility is presented to a court, there is 
an imperative necessity of deciding, and there is further a necessity 
of deciding by rule. An arbitrary line, if none other ean be discovered, 
must be drawn. It must be so drawn as to be certain, compréhensi- 
ble, and broad; certain enough to be a basis for the conduct of life; 
compréhensible enough to admit of ils being explained clearly to a 
jury of plain men without danger of their being misled ; broad enough 
to cover many cases without confusing unskilled minds by minute 
distinctions. The refinements of scientific classification must be 
pretermitted. The first necessity in the administration of justice 
must be considered, and that is the safety of the community, — the 
protection of the greater and more valuable class in it who are not 
insane. A rule must be laid down which will not hâve the effect of 
letting many criminals escape through the bewilderment of juries. 
Tenderness to the weak, commendable as it is, must not bè stretched 
80 as to endanger the lives or even the property of the public. In 
looking for such a rule courts bave always had in view, as the true 
end of punishment, the prévention of crime. In deaiing with the 
criminal insane, as in deaiing with the class which stands on the bor- 
der line of insanity, the irreclaimably vicious, the objeot of the law in 
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imposing sentences is neîther to punish nor to reform; the former is 
iiseless, the latter impossible. The only end aimed at is to dater by 
the fear of punishment. In theory, then, it would be correct to say 
that a person of unsound mind should be punished for such acts as 
the fear of punishment might prevent, or tend to prevent. Expéri- 
ence abundantly shows that such fear does act as a restraint upon 
the insane; but some more definite instruction must be given to a 
jury. The rule adopted by the courts, after long discussion, and in 
modem times, is the famous "knowledge of right and wrong" test. 
As laid down by the Bnglish judges in answer to questions propounded 
to them by the house of lords, in 1843, it was stated in the foliowing 
terms : 

"To establish a défense on the ground of insanity, it must be clearly proved 
that, at the time of committing the act, the accused was laboring under such 
a defect of reason from disease of the mind as not to know the nature and 
quality of the act he was doing; or if he did know it, that he did not know he 
was doing what was wrong." 

The rule was clearly laid down in North Carolina by Green, J., in 
a case tried in this city, (State v. Haywood, Phil. Law,) ^n 1867, in 
thèse words : 

"If the prisoner, at the time he committed the homicide, was in a state to 
comprehend his relations toother persons, the nature of the act and its crim- 
inal character, or, in other words, if he was conscious of doing wrong at the 
time of committing the homicide, he is responsible. But if, on the contrary, 
tiie prisoner was under the Visitation of God, and could not distinguish be- 
tween good and evil, and did not know what he did, he is not guilty of any 
offense against the law, for guilt arises from the mind and wicked will." 

This instruction was approved by the late chief justice, and is law 
in North Carolina, as it is in most of our state and fédéral courts. 
The déviations that hâve beenmade from it hâve not been systematic, 
bave introduced no-new rule, and hâve been merely productive of 
confusion. So well-established a principle ought not to be changed 
otherwise than by législation. I certainly do not feel at liberty to 
départ from it. 

The right and wrong test bas been attacked by médical writers with 
great véhémence, and sometimes with intempérance. It bas been 
treated often as an attempt to state a rule which should test sanity. 
Very few enlightened lawyers would, in 1843, hâve denied the possi- 
bility of the existence of cases where the rule would fail even as a 
test of moral responsibility. I do not doubt but that a man may 
be mad without delusion, or may be driven to a desperate and 
homicidal act by morbid impulse. But such cases in which physi- 
cians hâve conaidered a défendant wholly irresponsible are rare; few 
of them, comparatively, are given even in books, written by those who 
hâve access to the statistics of innumerable cases of insanity. The 
légal view does not deny the possibility of affective insanity, but holds 
it unsafe to make it a légal défense. If such cases could be tested 
in any way, perhaps some other rule than the one now actod upon 
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might be given. But -when we call to mind the extent of country, 
much of it not very well settled, which our law protects; the rarenéss 
of real experts; the danger of crude yet positive opinions, conûdently 
though ignorantly pressed upon bewildered juries, — we may well ap- 
preciate fchat publie alarm, which, after McNaughton's acquittai, in- 
duced the house of lords to ask the opinion of the English judges 
on the law of insanity. The expert who testifies to the discovery of 
poison in human remains can actually produce its metallie basis in 
présence of the jury. But insanity is a defect or a disease of the or- 
gan that thinks, the brain. That can as yet, be tested by no analy- 
sis, seen while life exista by no lens, measured by no inètrument. 
The molecular change which accompanies thought ceases at deâîh, 
and we but guess at the physicai functions of the brain. 

Conceding that the rule, as it exists, is defective, its liabiiity to 
operate unjustly in exceptional cases does not often resnlt in injus- 
tice. The prisoner is tried by a jury of his neighbors and has the 
benefit of the public opinion of the community, which rarely .'ails to 
be correct on the question of whether one accused of crime onght to 
be punished. In those cases in which that fails, as it sometimes 
does by reason of local feeling, there is the power of pardon vested 
in the executive, — a power more often abused by excess of mercy 
than of severity. If ail thèse safeguards fail, there remains the caSe, 
which must sometimes occur in communities of men, of an individual 
compelled to suffer because, by the defect of human skill, he ôould 
not be protected withcut public injury. The instances of the pun- 
ishment of men irresponsible through insanity in modem times, even 
allowing ail the cases elaimed assueh by médical writers, do not equal 
in number the faihires of justice through false testimony or false in- 
ferences from circumstances. With the most earnest désire to do 
exact justice, our courts must always occasionally fail because judge, 
jury, and witnesses are men, and subject to the limits of human nature. 

But this would be no reason for an adhérence to the présent rnle 
were a sounder and safer one discovered. Médical writers bave sug- 
gested none. The alternative, which would seem to be the outcome 
of its objections to the right and wrong test, would be to allow the 
médical experts summoned as witnesses to give their opinions upon 
the question of the defendant's responsibility, and instruct the jury 
to décide upon the weight of médical authority. 

Manifold, and apparently fatal, objections exist to this : (1) It would 
be contrary to the course of law, and a practical substitution of a tri- 
bunal unknown to our System for trial by jury. As Lord Campbell re- 
marked, to allow a witness to give his opinion as to the responsibil- 
ity of the accused would be to lèave to him the précise question 
which the jury is impanel ed to décide. (2) Expert witnesses are 
employed by parties to the litigation. Thus they are selected not 
with a view to the discovery of the truth, but to serve a particular 
side. The médical men most likely to be favorable to the cause of 
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the défendant are naturally selected by him. The prosecution as 
naturally sélects its experts upon similar gronnds. And without im- 
puting anything worse than ordinary and excusable human infirmity, 
interest, preconceived ideas, partisanship, and the désire for victory 
are liable to bias expert testimony. (3) The physician sees the sub- 
ject of insanity from the standpoint of doctor and patient, instead of 
from that of society and violator of law. (4) A specialist is not al- 
ways a safe witness for the very reason that makes him a specialist. 
It is reasonable to expect a man who had made a spécial study of 
poisoning by arsenic to sometimes see symptoms of arsenic poison- 
ing when they do not exist. (5) But the great practical difficulty 
would be that, in a majority of cases, genuine expert testimony 
could not be obtaiued, for the reason that our criminal courts are 
held in hundreds of localities, in each of half a hundred states, in 
places remote from cities and learned men. Eesting under thèse con- 
ditions, courts are compelled to adhère to the rule adopted by them 
in the past, not with any blind révérence for it as a thing decided, 
but because science bas as yet provided them with nothing better. 

But I do not consider the présent case as one of which from any 
point of view irresponsibility could be predicated. There can be no 
doubt but that Jones Youug knew that he was doing wrong in com- 
mitting the acts which led to bis conviction. His case is not one of 
irrésistible impulse, for his embezzlement of government funds was 
the resuit of years of criminal conduot. His disease is not gênerai 
mania. On the contrary, both of the doctors say that he was only 
occasionally insane. In cases of crime from what is called a morbid, 
irrésistible impulse the criminal act of the patient is the évidence of 
his insanity. In this case the acts of the défendant are the best év- 
idence of his responsibility. During a period of many years he has 
been guilty of systematic fraud. His quarterly returns rendered to 
the post-office department, and sworn to, each quarter bave been 
regularly false. The amount of overcharges bave been each time 
about the same, and yet bave each time varied. It is impossible to 
suppose uniform conduct covering a séries of years to be the resuit of 
an insanity consisting of an occasional incapability of appreciating 
obligations when in a "state of dépression." The prisoner's conduct 
has been that of an adroit criminal. The doctors both say that he 
may hâve known right and wrong as to the acts wi;h which he is 
oharged. One of them believes him only partially responsible. The 
other says : 

"He ia irresponsible from a disordered brain from conduct.ing himself as a 
sane person should, and that with, possibly, not an abaolute ignorance of 
right and wrong he is, when his brain is in a state of dépression, unable to 
do right or to resist wrong. His reason is in abeyance or perverted. Ile 
seems to be non oompos mentis, and has mismanaged liis public as his private 
affaira." 

The reasons given by the expert witnesses for their opinions are: 
eccentric actions; mental peculiaritiés exhibited in conversation; ex- 
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cessive anxiety with regard to health ; apparent lack of interest in 
his position; and particularly the existence of insanity in the family 
of défendant. Ail thèse facts are consistent with sanity, and the lat- 
ter of them may explain ail the rest. But if the défendant be of un- 
sound mind he is yet responsible, unless insanity is in itself, in every 
case, a défense for any act committed by the insane person, both in 
his periods of insanity and in what are termed his lucid intervals. 
The sentence of the court, which is of two years' imprisonment at 
hard labor, is very much below the maximum and iits a case of guilt 
extenuated by the existence of a low moral sensé. 

If, upon the arrivai of the défendant at the penitentiary, he shall 
be or become, in, the opinion of the physician in charge, insane, he 
may, under section 4852 of the Eevised Statutes, be confined in the 
government hospital for the insane, and be cared for as an insane 
man; and this resuit will, in such event, be obtained without the ill 
conséquence which would flow from giving unnecessary weight to a 
défense so dangerous in a case of systematic, ingénions, and lông- 
continued fraud, as that of insanity. The motion for a new trial is 
denied. 

NOTE. 
Insanity 03 « Défense — Knowledge of Right and Wrong. 

For a full discussion of the subject of insanitv as a défense, see Guiteau's Case, 10 Ped. 
Rep. 161, and notes by Dr. Wharton and Robert Desty, 189-2U4. 

Insanity cannot be proven by réputation. Wallser v. State, (Ind.) 1 N. E. Rep. 856. 
The suprême court of Nebraska say, in the case of State v. Priebnow, 16 N. W. Rep. 907, 
that "the better rule, we think, and the one adojsted by this court in WrightT. Peoplfi, 
4 Neb. 407, is, in eiïeot, that if one acoused of crime hâve the mental capacity to dis- 
tingtiîsh right from wrong, in respect to the particular act chargea, he is responsible ; and 
the converse of this proposition would also be true." See Hawe v, State, (Neb.) 10 N. 
W. Rep. 452. It was held by the suprême court of lowa, in State v. Jones, 17 N. W. 
Rep, 911, 8. C. 20 N. W. Rep. 470, that an instruction in a trial in a case of homicide, 
where insanity is set up as a défense, whicli tends to confine the attention of the jury to 
the appearance, conduct, and language of the défendant at the time of the killing, and 
excludes testimony as to insanity at other times, is erroneous. It was declared by the 
suprême court of Kansas, in State v. Nixon, 4 Pac. Rep. 159, that "where a person, at 
the time of the commission of an alleged crime, has sufiicient mental capaoi'.y to uader- 
stand the nature and quality of the particular act or acts constituting the crime, and thé 
mental capacity to know whether they are right or wrong, he is generally responsible, 
if he commits such act or acts, wh atever may be his capacity in other particulars. But if 
he does not possess this degree of capacity, tbeu he is not so responsible." It was said by 
the suprême court of Oregon, in State v. Murray, 5 Pao. Rep. 55, that "if the prisoner 
knew enough to know he was violating the law by the commission of the act, the de- 
lusion will not excuse him, although ne had surrendered his jndgment to soine ihad 
passion, which, for the time being, was exercising a strong influence overhis conduct.'^ 
The court in this case say that " when the commission of the act charged as a crime is 
proven, and the défense sought to be established ia the insanity of the défendant, the 
«ame must be proved beyond a reasonable doubt." 

St. Paul, Minn. Jambs H. Ksrb. 
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United States v. White. 
(District Court, i\r. D. Texas. November, 1885.) 

1. Criminai, Law— Application fob Removal op Case— Rbv. St. g 1014. 

It is the practice of the district court for the Northern district of Texas not 
to entertain applications for removal until after indictment found, and to re- 
quire a copy of tlie indictment to accompany such application. 

a. SamB— COUNTEBFETtTINa POBEIGN TkEASUBT NOTB— OMISSION OF SlGNATUEBS. 

An indictment charging that défendant, on a day named, "caused to be 
printed three certain impressions, each in the likeneas of a certain part, to- 
wit, the face, except the signatures, of a genuine tr^asury note of the dénom- 
ination of 300 milreis of the empire of Brazil, with intent to defraud said em- 
pire, and other parties to the grand jury unknown, " chaïges an ofEense under 
the act of congress of May 16, 1884. 
3. Same — Writ of Removal — Offense whbke Committed — Record — Evi- 
dence. 

Where the indictment charges the défendant as principal of an offense within 
the jurisdiction of the court for the district where he has been indicted, an ob- 
jection to the issuing of a writ of removal to such district because défendant 
was only an accomplice oraccessory before the fact, and that whatever he did 
was done in the district from whiph it is sought to remove him, is in the na- 
ture of a plea in abatement to the jurisdiction of the court, and must be sup- 
ported by évidence aliunde the record to justify a refusai of Ihe writ. Evi- 
dence held insuffloient. 

Application for Writ of Eemoval. 

McCoRMicK, J. The défendant was arreated in thîs district, charged 
with having, in the Eastern district of Missouri, about the se-venteenth 
of Augast, 1885, feloniously, and without lawful authorifey, caused 
io be printed certain impressions in the likeness of a part, to-wit, 
the face, except signatures and numbers, of a genuine treasury note 
of the empire of Brazil. An examining trial was had before Com- 
missioner Finks, and the commissioner required the défendant to 
give bail in the sum of $10,000 for his appearance at the United 
States district court for the Eastern district of Missouri on the first 
Monday of November, 1885. The défendant deelined to give bond, 
and was committed to jail to await the action of the district judge in 
the matter of his removal. Thereupon the défendant applied to the 
district judge to bave his bail reduced, and to so modify the order as 
to bind him to appear at the district court for this district to answer 
the charge against him, urging that ail the proof showed that he had 
not been out of this district, and could not bave committed any offense, 
or the offense charged, in the Eastern district of Missouri. Upon con- 
sidération of ail the proof taken before the commissioner I reduced 
the bail, but deelined to modify the order requiring him to appear at 
the district court for the Eastern district of Missouri. It is my prac- 
tice not to entertain applications for removal until after indictment 
found, and to require a copy of the indictment to accompany such 
application. On the fifth day of November, instant, the grand jury of 
the United States district court for the Eastern district of Missouri 
presented to that court an indictment charging the défendant, and 
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one Lucius A. White, a brother of the défendant, wîth having, in the 
Eastern district of Missouri, in the United States, about the seventeenth 
of August, 1885, feloniously, and without lawful authority, caused to 
be printed three certain impressions, eaoh in the likeness of a certain 
part, to-wit, the face, except the signatures and numbers, of a gen- 
uine treasury note of the dénomination of 200 milreis of the empire 
of Brazil, with intent to defraud said empire, andother parties to the 
grand jurors unknown. And the district attorney of the Eastern dis- 
trict of Missouri, and the district attorney of this district, now pré- 
sent to me a copy of that indictment, and capias issued thereon, both 
duly certified, and ask me to issue the writ of removal provided for 
by statute in such cases. Section 1014, Eev. St. 

The défendant now opposes the issuance of the writ, because he 
says that no offense is charged against him by the indictment, and 
that he should be discharged. He contends that because the impres- 
sions are without signatures and numbers, and without the indorse- 
ments on the back shown by the genuine treasury notes of the empire 
of Brazil, that the attempted offense was not completed, anà the facts 
charged do not constitute an offense. 

The language of the clause of the sixth section of the aot of May 
16, 1884, (Sess. Acts 1883-84, p. 23,) bearing upon this case, is: 
"And every person who prints, photographs, or in any other manner 
makes, exécutes, or sells, or causes to be printed, made, executed, or 
sold, or aids in printing, photographing, making, executing, or sell- 
ing, any engraving, photograph, print, or impression in the likeness 
of any genuine note, bond, obligation, or other secnrity, or any part 
thereof, of any foreign government," etc., is guilty of an offense. 

My attention bas been called to case of U. S. v. Williams, reported 
in 14 Fed. Eep. 550, where Judge Dybr held it not to be an of- 
fense to hâve in one's possession certain unsigned impressions of a 
bond of the United States Silver Mining Company, etc., engraved 
and printed after the similitude of an obligation of the United States. 
The indictment was sought to be supported by a clause of section 5430 
of the Eevised Statutes, which does not add the words "or any part 
thereof" to the enumeration or description of the obligations or secu- 
rities, the possession of which without authority is made pénal. Those 
words do occur four times in the section, (5430,) but they relate to 
having possession of the plates without lawful authority, or making 
or Buffering to be made an improper use of them, when lawfuUy held, 
or making, or assisting in making, or causing to be made any suoh 
plate, or to any one who prints or causes to be printed or otherwise 
makes any impressions, etc., of the obligations or other secnrity, etc., 
ail of whom are guilty of an offense ; and in ail of thèse cases the of- 
fense is complète when any part of the impression is made, or any 
part of ihe plate is made or used unlawfully. And the case cited 
does not oppose this construction. I am of the opinion, tberefore,; that 
the indictment charges an offense against the défendant. 
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The défendant says further that the writ of removalshould not be 
issued, because the government's testimony offered before the exam- 
ining commissioner shows that Luoius A. White was the principalin 
the commission of the offense, and that this défendant, if involved at 
ail, was only an accomplice or accessory before the fact, and that 
■whatever this défendant did was done in this district, and for his said 
acts he is answerable hère, and only hère. The indictment charges 
the défendant as principal, and charges an offense which, taking the 
face of the indictment for our guide, is within the jurisdiction of the 
United States district court for the Eastern district of Missouri, where 
the indictment was found. This objection is in the nature of a plea 
in abatement to the jurisdiction of that court, to be supported by 
proof aliunde the record, and it appears to me that great confusion 
would resuit were such pleas freely entertained. I am aware that in 
Ke Buell the district judge of the Eastern district of Missouri refuaed 
to issue the writ of removal, and ordered the discliarge of the prisoner, 
because in that case it appeared on the face of the indictment that 
the publication of the libei wasmade in Détroit, Michigan, while the 
indictment was found in the District of Columbia, and that, on ap- 
peal to the circuit court, Judge Dillon aflSrmed Judge Treat's ruling 
in the case, 3 Dill. 120. And tbere is a note to the report of the 
case in 3 Dill. to the effect that another indictment having been found 
in one of the courts for the District of Columbia against Mr. Buell, 
he was again arrested, and was discharged on habeas corpus by Judge 
Tbeat, on the ground that the indictment was found by a grand jury 
df a court having no jurisdiction of the offense. How this fact was 
made to appear the note does not show. 

It is well understood that want of jurisdiction deprives the record 
of a court of its force, and that, in the interest of liberty, this can be 
inquired into anywhere and at ail times where a proper case is pre- 
eented; but there is certain order and comity to be observed in ail 
court proceedings and the authorized action of judges, and the case 
should présent peculiar features of urgency to warrant the judge of- 
one court in interrupting the progress of a case pending in another 
court by hearing and sustaining a plea which ordinarily should be 
heard by the judge of the court where the cause was proceeding. 

G-ranting, however, that this is such a case, the proof shows that 
Lueius A. White is a brother of défendant; that défendant employed 
Lucîus A. to get printed for him, the défendant, what he called cigar 
labels, in the likeness of the treasury notes of Brazil; that Lueius 
ascertained wheré and on what terms he could get the printing done ; 
that he submitted spécimens of the work to défendant, and it was 
approved by défendant, and the impressions ordered; that Lueius' 
expènsës were to be paid by défendant, and he was also to be paid 
for his time and trouble; that défendant ordered the printing and 
furnîshed the money to pay for it ; that Lueius was not aware of any 
unlawful use the défendant intended to màke of the labels, and was 
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ignorant of the fact that it was unlawful to hâve them printed as or- 
dered; that they (the impressions) were printed in the Eastern dis- 
trict of Missouri. My opinion is that this évidence tends to prove this 
défendant the principal in the commission of the offense. The writ 
•will be issued. 



Consolidated Eleotrio Light Co. v. Edison Elbctrio Light Co. 

and others.' 

{Circuit Oourt, 8. D. 2feu> York. 1885.) 

1. Patents fob Inventions— SBVBKAii Assignmbnts before Issue. 

Pending an application for letters patent the invention was assigned to cor- 
poration A., by it to corporation B., and by the latter to the complainant, ail 
the assignments being recorded in the patent-offlce before the issuance of the 
patent. The patent issued to corporation A. Hetd, on demurrer to bill setting 
ont this title, the patent was not void for want of interest of record in the 
patentée. 

2. Same— Rbt. St. § 4895. 

The purpose of section 4895 of the Revised Statutes is to permit a patent to 
issue to the person who has the record title to the invention, and is attained 
when the patent runs to the ultimate assignée; and therefore a patent may is- 
sue to the person who, by the recorda of the office, is assignée of the inven- 
tion, although not technically the assignée of the inventor; citing Selden v. 
Stockioell Gas-bumer Go.. 19 Blatchf. 544; S. C. 9 Fed. Rep. 390. 
8. Same— Lbgai- Title Vests, when. 

The légal title to a patent vests at once on its issuance to the person who, 
by the record, is entitled to it; but it is not mandatory under the language of 
the statute that the patent run in f orm to such record owner; citing Oayler v. 
Wïlder, 10 How. 477. 
4. Samb — To What Assignée Isstted. 

A patent" is properly issued to any assignée whose assignment is duly re- 
corded when it can be done without impairing the rights of any other person 
having a paramount title to the invention, and is therefore valid when issued 
to any such assignée of record. 

In Equity. 

E. N. Dickerson, Amos Broadnax, and H. R. Garden, for complain- 
ants. 

William M. Bvarts, John C. Tomlinson, and Richard N. Dyer, for 
défendants. 

Wallace, J. The bill of complaint allèges infringement by the de- 
fendant of letters patent for a new and useful improvement in electric 
lights, of which Sawyer and Man were the inventors, bearing data 
May 12, 1885, granted to the Electro-dynamic Light Company, its 
successors and assigns, as assignée of Sawyer and Man. It appears 
by the bill that the application for the patent was filed by the invent- 
ors in January, 1880; that in January, 1880, they assigned their 
whole interest in the invention to the Electro-dynamic Light. Com- 
pany; that in April, 1881, that company assigned the invention to 

1 Reported by Charles c. Linthicum, Esq., of the Chicago bar. 



720 FEDERAL EEPOETEK. 

the Eastern Electric Manufacturing Company; and that the Eastern 
Electric Manufacturing Company, in September, 1882, assigned the 
invention to the complainant. It further appears that ail of thèse 
assignments were duly recorded in the patent-office more than two 
years before the patent was granted. 

The défendant has demurred to the bill, and the point raised by 
the demurrer is that the patent is void beeause the Eleetro-dyna- 
mic Light Company, the grantee named in the patent, had assigned 
its interest to the complainant before the patent issued, and had no 
interest of record in the patent at the time the same was issued. 
The demurrer admits the validity of the assignments made by the 
Electro-dynamic Light Company to the Eastern Manufacturing Com- 
pany, and by the latter Company to the complainant, and no ques- 
tion is made, or can be made, respecting their efficacy to invest com- 
plainant with the title of the Electro-dynamic Light Company to the 
invention. The title thus acquired by the complainant is as effectuai 
to protect the défendant against any daims of the Electro-dynamic 
Light Company as if the assignment had been made by that company 
to the complainant after the patent had issued. If the demurrer is 
good, the complainant, although the owner of the invention and the 
sole party entitled to enjoy the monopoly conferred by the patent, 
will be defeated beeause of the inadvertence or erroneous action of 
the patent-office in iasuing the patent to a corporation which cannot 
challenge the complainants' rights or assert any adverse claim against 
the défendant. It may well happen occasionally in the pressure of 
business at the patent-office that an assignment made during the 
pendency of an application may be overlooked, although duly recorded, 
and the patent be issued to the inventor or to an intermediate assignée 
whose assignment is on record. If, whenever this happens, the pat- 
ent is to be deemed void notwithstanding the title of the grantee 
named in it is instantly vested in the true owner by opération of 
law, and notwithstanding no possible injury or inconvenience can be 
occasioned to third persons or to the public, the resuit would be one 
of such unnecessary hardship that it is not reasonable to suppose that 
it could bave been contemplated by congress while framing the pro- 
visions of the patent laws. The person entitled to the benefit of the 
monopoly might not ultimately lose his property. He might be able 
to induce the proper authorities of the government to file a bill in 
equity in the name of the United States to repeal the patent beeause 
granted by mistake, (U. S. v. Stone, 2 Wall. 62ô; Mowry v. WhiU 
ney, 14 Wall. 434,) but he would lose it in the mean time. 

As the property in the monopoly is the créature of statute, the de- 
fendant properly asserts that no title was acquired by the complain- 
ant, qnless it has devolved pursuant to the statutory provisions which 
authorize patents to be issued to the assignées of inventor. Thèse 
provisions are found in section 489.5, Eev. St., which déclares that 
"patents may be granted and issued or reissued to the assignée of 



CONSOLIDATED ELECTRIC LIGHT CO. V. EDISON ELECTRIC LIQHT CO. 721 

the inventer or discoverer, but the assignment must first be entered 
of record in the patent office." This section is a reproduction of sec- 
tion 33 of the patent law of 1870, and there is no other section or nd 
other language in the act which bears upon the présent question. 
The section originated in section 6 of the act of 1837. 5 St. at 
Large, 191. Prior to that act there was no provision of law for is- 
sûing a patent to any pereon except the inventer. That section em- 
ployed the language of the présent section. The question then is 
what is meant by the term "the assignée of the inventer or dis- 
coverer." In one sensé the assignée of the inventer can be no other 
than the person or corporation to whom the inventer or discoverer 
has executed an assignment. The grantee in the présent case, the 
Electro-dynamic Light Company, did net cease to be " the assignée of 
the inventer" because it became an assigner te the complainant, al- 
though it did cease to bave any légal or équitable interest in the in- 
vention after executing the assignment to the complainant. The 
language of the section is as literally and accurately satisfied when 
the patent is issued to the inventor's assignée as it is when it is issued to 
the assignee's assignée. The latter is an assignée of the patent, but 
net strictly the assignée of the inventer Congress recognized this 
distinction in section 4 of the patent law of 1793, which was the earliest 
provision for the protection of assignées, and authorized their assign- 
ments to be recorded in the patent-office. That section, after provid- 
ing that any inventer might assign his invention, declared that "the 
assignée, having recorded the said assignment in the office of the secre- 
tary of state, shall thereafter stand in the place of the original in- 
venter, both as to rigUt and responsibility, and so the assignée of assigna 
io any degree. " It weuld seem, therefore, that the term " assignée," as 
first used in the patent laws, was used in its most strict and literal 
sensé; and was understood to refer to the inventor's assignée; and 
that, in order te extend the benefits of the provision to subséquent as- 
signées, it was deemed proper to designate them as "assignées of 
assigns to any degree." 

It is undoubtedly a fair and reasonable interprétation of the section 
in question to hold that the patent may issue te the person who, by 
the records of the office, is assignée of the patent, altheugh net tech- 
nically the assignée of the inventer. Such was the ruling in Selden 
v.Stockwell Gas-burner Co., 19 Blatchf. .544; S. G. 9 Fed. Eep. 390. 
The purpose of the section is to permit a patent to issue to the per- 
son who has the title to the invention upon the records of the patent- 
office. This purpose is attained when the patent runs te the ultimate 
assignée of the invention. Id is equally well attained when the pat- 
ent runs to the inventer, or to the inventor's assignée, if, by force of 
an assignment on record at the time, the grant inures as seon as the 
patent issues to the ultimate assignée. That the légal title vests at 
once in the person who, by the records, is entitled to it, was held in 
Gayler v. Wilder, 10 How. 477. That case is also authority for the 
v.25F,no.l2— 46 
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proposition that it is net mandatory, under the language of the sec- 
tion, that the patent run in form to the person who is the owner of 
the invention according to the records of the office at the time when 
the patent issues. In Oayler v. Wilder the patent was issued to the 
inventor after the aet of 1837, notwithstanding hQ had assigned his 
whole invention to another, whose assignment was duly recorded be- 
fore the patent issued; and it was held that the légal title to the in- 
vention was, notwithstanding, in the assignée and not in the inventor. 
The plaintiff in that case could hâve acquired no légal, that is, no 
statutory, title if the patent could only issue lawfuUy to the person 
who was the owner of the invention at the time. 

Nothing in the language of the section, or in the other sections of 
the patent-laws, implies that a patent cannot be properly issued to 
any assignée whose assignment is duly recorded, when it can be done 
without impairing the rights of any other person having a paramount 
title to the invention. 

Inasmuch as the grant runs to the grantee named in the patent, 
and his assigns, and opérâtes, therefore, in favor of the ultimate as- 
signée to eonvey him a record title as completely as if he had been 
named in the patent, and as it is not essential that the grantee named 
be one who owns the invention when the patent issues, it should be 
held that a patent is valid when issued to any assignée of record. 
The demurrer is overruled. 



Jenks and others ». Swift. 
(Circuit Court, N. B. Nm Tvrh. November 36, 1885.) 

Patents for Intentions— iNFHiNGBMBNT—LtmKicATOB. 

The second claim of letters patent No. 187,964, çranted to William A. Clark, 
March 6, 1877, for an improvement in lubricators, m view of the prior state of 
the art, must be limited to a drip-tube with one aide at îts end eut off slanting, 
and located with its slanting end so near the side of the glass cylinder that 
the drops of condensed water will be delivered against the side of the glass, 
or so near it as to practically displace the cil between the end of the tube and 
the glass; and, when so construed, it is not infringed by défendant. 

In Equity. 

Joyce à Spear and Neri Pine, for complainants. 

DueU é Hey, for défendant. 

Wallace, J. Infringement is alleged of the second claim of Ihe 
patent granted March 6, 1877, (No. 187,964,) to William A. Clark 
for an improvement in lubricators. The claim in controversy is as 
follows : 

"A drip-tube, P, constructed and arranged to operate substantially as de- 
scribed, whereby the water froni the condenser shall be delivered against or 
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close to the side of the glass, in order that it may be seen as it entera the oil 
01 passes through the same." 

In his preliminary statement of the nature of the invention the 
patentée says that "the invention consista in certain détails in con- 
struction whereby it is rendered more efficient in its opération, as here- 
inafter more fully described." The gênerai object of the improve- 
ment -was to provide means by which to indicate to the operator of 
displacement lubricators the rapidity of the feed of oil. In such lu- 
bricators a réservoir of métal or glass is provided to contain the oil, 
which is attached to the steam-pipe of the engine in such a way that 
steam may be taken from the pipe, condensed, and delivered as water 
into the oil réservoir, and the oil, being lighter than the water, is 
thereby forced oat of the réservoir through suitable channels, and de- 
livered to the parts to be lubricated by suitable appliances. It is 
important that the operator should know how fast the oil is being fed; 
and the object of the invention, as of several others which preceded 
it, was to afford the requisite means. In the présent patent the rate 
of feed of oil is indicated by the drops of water passing out of the 
drip-tube through a glass réservoir or gauge containing oil. 

The prior state of the art is sufficiently disclosed by a référence to 
the patent to John Gates, (No. 107,478,) grantedSeptember 20, 1870, 
and the patent to John J. Benchard and J. Vincent Eenchard, (No. 
184,426,) granted November 14, 1876. The patent to Gates shows 
a displacement lubricator provided with a drip-tube through which 
drops of water pass down into a réceptacle containing oil, the drops 
thereby forcing the oil into the parts to be lubricated. The oil is 
contained in part in a glass cylinder, into which the water drops 
through a tube and indicates the rate of feed. The principle of the 
apparatus is in ail respects like that of the patent in suit, and it 
is stated in the spécification that "this method of feeding admits of ob- 
servingthe quanti ty and regularity of the feed, as the water dropping 
into the oil and falling to the bottom may be distinctly seen through the 
glass." If the tube v?ere located close to the side of the glass, and 
were of the shape of the tube of the présent patent, the Gates device 
would eompletely antieipate the claim in eontroversy. As, however, 
the tube enters the glass cylinder as near the middle as at the side of 
the cylinder, if thé oil is dark or thick the drops of water may not be 
as distinctly seen as though they were delivered from the tube close 
against or upon the side of the cylinder. The Eenchard patent dis- 
closes apparatus similar in ail respects to that of the patent, except 
that the tube through which the drops of water are conveyed into the 
glass cylinder is in the form of a siphon. The description states that 
"the water drops from the siphon close to the wall of the cup, and 
each drop of water is clearly visible as it settles down in the oil." 

Without référence to other évidence bearing upon the prior state 
of the art, it is apparent that the claim in eontroversy must be lim- 
ited to a drip-tube having those détails of construction and arrange- 
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ment which are poînted ont in the spécification as essential to ils 
efficacy, and which distinguish it from pre-existing devices. The spéc- 
ification describes the tube as one "which has one side at its end 
eut off slanting;" the object being "to deliver the drops of condensed 
water at or against the side of the gauge-glass." The only différence 
between the drip-tube described, and the drip-tube of the Gates and 
Eenchard patents, which contributes to the end in view, consista in its 
peculiar shape, and in its proximity to the side of the gauge-glass or 
cylinder. Both the peculiar shape of the tube and its proximity to 
the side of the glass contribute to the resuit sought. The resuit could 
not be effected by the shape of the tube alone, if it were loeated as 
the tube is shown to be loeated in the patent of Gates. Neither could 
it be effected by the mère location of the tube, although the location 
selected were such that the water would drop close to the wall of the 
glass, as was pointed out in the patent to the Eenchards. The claim 
must be limited to a drip-tube with one side at its end eut off slant- 
ing, and loeated with its slanting end so near the side of the glass 
cylinder that the drops of condensed water will be delivered against 
the side of the glass, or so near it as to practically displace the oil be- 
tween the end of the tube and the glass. Unless this very limited 
construction is given to the claim, the improvement is destitute of 
patentable novelty. Any substantial change in the shape of the drip- 
tube, or in its proximity to the side of the gauge-glass, would bring it 
within the class of devices disclosed in the patenta of Gates and of the 
Eenchards. 

Adopting this construction, it is plain that the défendant does not 
infringe. It is not altogether clear that bis device contains a drip- 
tube at ail ; but, conceding that his horizontal channel is substantially 
a drip-tube, it is not such a one as is covered by the elaim. It is 
doubtful whether the end is loeated in such proximity to the glass as 
to distinguish it from the drip-tube of the Gates or of the Eenchard 
patent. Its end is not eut off slanting, but is eut off square, like the 
end of the tubes in the Gates and Eenchard patents. There is no 
room, in a case like this, to apply the doctrine of équivalents. 

The defendant's device différa so much in détails of construction 
from any drip-tube shown in the earlier patents, or in the complain- 
ants' patent, that it may fairly be deemed a patentable improvement. 
Such seems to hâve been the opinion of the patent-office,, as is evi- 
deneed by the patent granted to défendant, July 1, 1884. The bill is 
dismissed, with costs. 
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AmbbIcan Bell Téléphone Co. v. Peoplb's Téléphone Co. and 

others.* 

{OwcuU Court, 8. D. New York. 1885.) 

1. Patents fob Inventions— Evidence — Paioii Use. 

Where the évidence of new witnessea (as to a prior use) introduced on re- 
hearing was merely cumulative and less persuasive tlian the évidence to the 
same point on the former trial, Tield, that the decree should not be disturbed. 

2. Same— Réduction to Pkactical Use. 

The testimony of witnesses as to the practicability of alleged prior déviées 
incredible where a test of reproductions of those devices showed them to be 
practically inoperative. 

3. Same— Failtjkb to Make Pkacticable Machine. 

Where the alleged prior inventor was shown to be very near the realiza- 
tion of the invention, but could not, at a period long subséquent, make a 
practical machine embodying the invention, it was kela, that his opérations 
were not sufflcient to def eat a patent, although witnesses testifled that they 
were successful. 

4. Samb — Bell Téléphone. 

Drawbaugh's talking-machine held insufflcient as a prior use. 

In Equity. 

E. N. Dickerson and E. J. Stower, for complainants. 

Henry C. Andrews and Lysander Hill, for défendant. 

Wallace, J. Since the décision of this case, in December last, 
additional proofs hâve been taken on the part of the défendants, and 
by consent of complainants hâve been presented for the further con- 
sidération of the court after argument of counsel. Ail the new évi- 
dence is cumulative merely. Such as consists of the testimony of 
new witnesses to knowledge of the existence of Drawbaugh's talking- 
machine prior to the date of Bell's patent is far less persuasive than 
much which bas already been considered and rejected as incredible. 
Such as is intended to show that the earlier instruments made by 
Drawbangh were capable of practical use in transmitting articulate 
speech is more important. The instruments which were introduced 
as reproductions of lost originais, representing Exhibits B, F, and C, 
and which were constructed by Drawbangh, or under his supervision, 
as accurate reproductions of the originais, were shown to be practi- 
cally inoperative. After they had been introduced in évidence, and 
the expert witness for the défendants had testified that he had found 
them to be good practical instruments, a test of their efficiency was 
made at the request of counsel for the complainants which took place 
in the présence of the experts and of the counsel for both parties. 
This test, which was made in 1882, indicated deoisively that the testi- 
mony of a large number of witnesses respecting experiments with 
Drawbaugh's earlier instruments on various occasions in the years 
1869 to 1876 was unreliable. While, according to the testimony of 
thèse witnesses, the instruments invariably operated satisfactorily 

' Keported by Charles C. Linthioum, Esq., of the Chicago bar. 
Affirmed. See 8 Sup. Ct. Kep. 778. 
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iipon the occasions of which the witnesses spoke, and no difficulty was 
experienced or observed by them in the transmission of the messages 
sent over or heard through the instruments, it was demonstrated by 
the experiment, in 1882, that under more favorable conditions speech 
conld only be occasionally transmitted by the reproduced instruments, 
and that, generally, what was spoken, if transmitted at ail, was trans- 
mitted in a fragmentary or incohérent form. Whether thèse instru- 
ments were, in fact, reproductions of original instruments was a 
question which depended solely upon the testimony of Drawbaugh. 
But assuming that his testimony was true, and that they were repro- 
ductions, it was impossible to doubt that they were the best that 
Drawbaugh knew how to construct after he had become amuchmore 
aceomplished electrician than he was when, according to his testi- 
mony, he made the originals. 

Since the former deeison new reproductions of thèse alleged orig- 
inals hâve been made from the remuants of the originals, supple- 
mented by drawings verified as correct by Drawbaugh from memory, 
and it now appears that thèse reproductions are practical instru- 
ments, and fully capable of transmitting articulate speech success- 
fully. It does not appear that Drawbaugh made them, or who made 
them; and no testimony has been introduced to explain the reason of 
the failure of the instruments made by Drawbaugh to operate satisfac- 
torily. It appears from the testimony of the only witnesses adduced 
to the point that, upon a comparison of the former and the récent 
reproductions, the récent ones are improved in finish and détail of 
mechanism in respects calculated to improve the efficiency of the ap- 
paratus; and it also seems probable that the increased efficiency of 
Exhibit F, the more important of the reproductions, is due to the 
employment of a new conducting material between the back plate of 
the cell and the diaphragmof the transmitter, adapted for the adjust- 
ment in a mode never practiced by Drawbaugh, and made the subjectof 
a patent to Henry Hunnings of the date of August 30, 1881. The legit- 
imate effect of the evidence'is to show that Drawbaugh was very near 
the realization of the invention if he had really constructed instru- 
ments like the Exhibits F, B, and C prier to the date of Bell's pat- 
ent. It does not, however, alter the fact that he was unable to make 
such instruments at a period long subséquent to the time when he 
claims to hâve made them ; and, in view of this fact, the évidence does 
not tend to materially fortify the testimony of the witnesses who think, 
or profess to think, that they heard or saw efîicient practical instru- 
ments in opération at Drawbaugh's shop on the occasions to which 
they refer. 

The conclusions which were reached at the former hearing hâve not 
been modified, and the decree ordered should not be disturbed. 
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Thb b. b. Saundees. 
Orient Mut. Ins. Co. v. Thb B. B. Satindebs. ' 

(Circuit Court, 8. D. New York. November 20, 1885.) 

Collision— TuG and Tow— Steam-boa'p— Nineteenth Rulb of Navigation. 
Where a tug incumbered with a tow, proceeding on an ebb-tide at a suita- 
able distance oui in the channel, bas, whlle keeping on her course, and pursu- 
ing a moderate speed, been brought into danger of collision by the violation 
on the part of a steam-boat of the nineteenth rule of navigation, andafter do- 
ing ail that could f airly be expected is not able to avoid collision, the tug can- 
not be held liable for damages to the tow and her cargo resultiug from such 
collision. 

In Admîralty. 

Butler, Stillman é Hubhard,îor appellants. 

E. D. McGarthy, Thomas L, Ogden, and Charles M. Da Costa, for 
appellees. 

Wallace, J. The claimants, the owners of the steam-tng Saunders, 
hâve appealed from a decree of the district court in favor of the libel- 
ant for the sum of $8,600.66, rendered for damages sustained by 
the oanal-boat Wilber and her cargo by a collision with the steam-boat 
Orient, while in tow of the Saunders, on the twenty-sixth day of Septem- 
ber, 1879. 19 Fed. Eep. 118. The proofa in the district court were 
very meager. Two witnesses only were produced for the libelant: 
Toole, the owner of the canal-boat, who saw but little of the transac- 
tion, and CoUins, the engineer of the Orient, who was in the engine- 
room and saw nothing. Upon this appeal no additional évidence 
has been produced by the libelant, and although further évidence 
was offered by the claimants it has not been considered, because the 
dépositions were suppressed. 23 Fed. Eep. 303. The witness Toole 
was on the Wilber near the stern. He says the tug and tow were pro- 
ceeding directly down the river, about one-third the way out from the 
iSlew York shore, maliing about four miles an hour, the canal-boat be- 
ing lashed on the port side of the tug, when he saw the Orient corne 
out of the Harrison-street slip on a course directly across the river. 
His attention was distracted by his occupation on his own boat for a 
couple of minutes, and then he saw the Orient on the port side of bis 
vessel, about 20 feet off, and she immediately struck his vessel on the 
port side, a little aft of midships, He thinks the Orient was making 
two or three miles an hour. The collision took place about noon on 
a clear day. The tide was slaok. The Wilber soon iilled and sank. 
The testimony of this witness establishes the foregoing facts, and 
there ia no other satisfactory évidence to establish any material fact 
bearing upon the oircumstances of the collision, or the question of 
the négligence of those in charge of either vessel, except the testimony 
of the. engineer of the Orient. The engineer. states that just before 
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the vessels struck he received a signal to slow, stop, and back, and 
his engine had commenced to back at the time the vessels struck, but 
he cannot say that his vessel had stopped her headway, 

The libelant in the court below relied and now relies upon the po- 
sition that the burden oî the proof resta upon the Saunders to excul- 
pate herself from the presumption of négligence. This position is in 
part based upon the admissions in the answer of the claimant. Thèse 
admissions are as foUows : 

^'The claimant allèges that the said steam-tug B. B. Saunders, having fast- 
ened the said canal-boat securely to her port side at pier 40, North river, pro- 
ceeded out into the river until she was nearly in the middle thereof , and then 
she proceeded down the river with an ebb-tide on a course about parallel with 
the course of the river; that having reached a point about opposite the foot 
of Beach street, those in charge of the B. B. Saunders discovered the steam- 
boat Orient emerging from the pier at the foot of Ilarrison street, pier 84, 
iforth river; that the Orient was then distant from the B. B. Saunders from 
one-tliird to one-half a mile, and bore between three and four points on the 
port bow of the B. B. Saunders, and was on a course about due west; that 
the B. B. Saunders continued on her course down the river, and very soon 
thereafter the said steam-boat Orient blewa signal oftwo blasts of hersteam- 
whistle to the B. B. Saunders, which signifled to those on board the B. B. 
Saunders that the Orient desired to pass aeross the river in front of the B. B. 
Saunders ; that the pilot of the B. B. Saunders thereupon gave a signal to the 
engineer of his vessel to slow her engines; but almost instantly, and be- 
fore the said pilot had time to doanythingfurther, the said steam-boat Orient 
blew a signal of one blast of her steam-whistle, which signifled to those on 
board the B. B. Saunders that the Orient intended to pass under the stem Of 
the B. B. Saunders; that the pilot of the B. B. Saunders immediately replied 
to the said second signal by blowing a single blast of his steam-whistle, and 
signaled the engineer of theB. B. Saunders to go ahead at fuU speed, and then 
put her helm to port; that the order to the engineer was promptly obeyed. 
and the B. B. Saunders, under her port helm, commenced to run to the west- 
ward;' but the Orient, disregarding the signal which she had given, and re- 
gardless of the duty resting upon her to keep out of the way of the B. B. 
Saunders and her said tow, continued with unabated speed and without 
change of course until she struck the said canal-boat as aforesaid ; that the 
B. B. Saunders continued under a port helm until about the instant of col- 
lision, and until a collision was inévitable, at which time her pilot shifted 
her wheel to the starboard to make the impending bibw easier." 

The libelant's case is not established merely because it appears 
that while the Wilber was under the control and direction of the tug, 
and helplesB in her own behalf, she was brought into collision with 
another vessel. The libel charges négligence against both the tug and 
the Orient. The tug was not a common carrier, and the highest pos- 
sible degree of skill and care were not required of her. Her obliga- 
tion was to exercise reasonable skill and care in everything relating 
to the nndertaking in which she was employed. The Margaret, 94 
U. S. 494. Négligence is sometimes inferable as a presumption oî 
fact. If the act by which a person is injured is of such a character 
that, under similar circumstances, when due care is exercised no cas- 
ualty ordinarily ensues, a presumption is raised against the person 
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responsible, which he must overcome by évidence of due care, or by 
showing some unusual circumstanee with which he bad no connec- 
tion to which the resuit may fairly be attributed. The Granité State, 
3 Wall. 310; Transportation Co. v. Downer, 11 Wall. 130; Rose v. 
Transportation Co., 20 Blatchf. 411; S. G. 11 Fed. Eep. 438. 

The English rule in admiralty in cases of collision is that the burden 
of proof is not on the claimant, even when he sets up matter striotly 
justificatory or excusatory, until a prima facie case of négligence is 
shown. The Marpesia, 4 P. C. App. 212; The Benmore, L. R. 4 Adm. 
& Ecc. 132; The Abraham, 2 Asp. Mar. Law Cas. (N. S.) 34. 

While the facts proved or admitted would exculpate the tow from 
responsibility, and indicate fault on the part of the tug or of the 
steamer, they fail to locate the négligence with 'the tug exclusively, 
or between the tug and the steamer jointly. They would indicate 
exclusive fault on the part of the steamer as conclusively as fault on 
the part of the tug. It is for the libelant to show which vessel is 
responsible, and the burden cannot be shifted upon either the tug or 
the steamer to exculpate itself , or prove fault on the part of the other. 
Such is the rule explicitly declared in The L. P. Dayton, 18 Blatchf. 
411, S. C. 4 Fed. Eep. 834, — an authority which is controlling hère, 
and which dispenses with any other citation. 

What, then, is the fault attributable to the Saunders, upon the par- 
ticular facts shown by the testimony or admitted by the pleadings ? 
She was proceeding at a safe distance from the line of the piers and 
slips, at a moderate speed, on a southerly course, on a clear day, upon 
quiet waters, properly manned and equipped, with her tow securely 
fastened on her port side, when, according to the answer, she observed, 
between one-third and a half mile off, bearing three or four points on 
her port bow, the Orient emerging from the pier on a course about 
due west. As the two vessela were on converging courses, and the 
Orient had the Saunders on her own starboard bow, it was the duty 
of the Orient to keep out of the way of the Saunders, and the Saun- 
ders had the right to rely upon the observance of this rule by the 
Orient until the two vessels had approached so nearly as to involve 
risk of collision. Until that time the Saunders was not only blameless 
in not slackening her speed and in keeping her course, but it was 
mandatory upon her to keep her course. When did the two vessels 
approach so nearly as to involve risk of collision ? Certainly not un- 
til those in charge of the Saunders had reason to suppose the Orient 
would not or could not keep out of the way. There is nothing to in- 
dicate how far distant the vessels were at the time the Orient sig- 
naled that she desired to cross the bow of the Saunders. Although 
the Saunders immediately prepared to slow her engines, "almost in- 
stantly, and before the pilot had time to do anything further," before 
he had time even to signal assent to the proposition of the Orient, 
the Orient changed her purpose, and signaled that she would pass 
under the stem of the Saunders. / 
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The reasonable inference from thèse circumstances îs that the 
Orient was sufficiently distant to render either movement practicable, 
and that her pilot did not deem it to be necessary to slow or stop 
and reverse. The probability wonld seem to be that he did not make 
due allowance for the influence of the ebb-tide, which doubtless car- 
ried the Orient further towards the south, until it was too late for 
him to stop' her speed. If this was the situation of the vessels, the 
pilot of the Saunders was justified in assuming, up to the tiine of 
the Orient's signal, that the Orient would not attempt to pass across 
the bow of the Saunders. It may be supposed that the pilot of the 
Orient thought he could pass safely across the bow of the Wilber if 
the tug would consent when he signaled to that elïect; yet, as he al- 
most instantly renounced that movement, it is also supposable that 
he did not deem it imperative, but only préférable, to attempt to cross 
her bow. However the faCt may be, it certainly does not appear that 
prior to the time of the signal there was such danger of collision 
as required the Saunders to slaoken speed, much less to stop and 
reverse. It does not appear that the speed of the Saunders was 
slackened in response to the first signal from the Orient. The pilot 
signaled the engineer to slow, but instantaneously signaled him again 
to go ahead at full speed. It cannot be fairly claimed from the alléga- 
tions of the answer that the speed of the Orient had been checked, or 
that the engineer had been able to exécute the first order, before the 
signal was given. Assuming that the Saunders had slackened speed, 
and assuming, also, that the collision might not hâve occurred if she 
had not done so, it remains to consider whether she was justified in 
slackening speed, or whether it was négligence on her part to do so 
without first assenting to the signal of the Orient. The answer is 
consistent with the theory that the Saunders would hâve answered 
the signal of the Orient and consented to the proposition if there had 
been time to do so before the Orient gave the contrary signal. If 
any appréciable interval of time elapsed during which the Saunders 
delayed answering the Orient's signal, négligence might be imputed; 
but even then it would dépend upon the distance between the ves- 
sels, and upon the urgenoy of the situation, and as to thèse circum- 
stances there is no évidence, but only conjecture. 

The learned district judge was of the opinion that, under the rules 
and régulations of the board of supervising inspectors of 1875 for the 
government of pilots, the pilot of the Orient had the right to elect 
whether it was safer to pass across the bow or astern of the Saunders 
and her tow, and that, if he saw fit to cross her bow, it was bis duty to 
signal bis intention by two blasts of his steam-whistle; that it was 
the dufcy of the pilot of the Saunders to reply to this signal by two 
blasts of his steam-whistle; that the latter was in fault for not re- 
plying to said signal before directing his engineer to slow his engine; 
and that, as it could not be determined that this fault did not contribute 
to the collision, the Saunders is liable. The rules of the inspectors, as 
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they existed at the time of the collision, required steamers approach- 
ing each other as thèse were, in the fifth situation, to pass to the right 
of eaoh other, and give and answer signais by whistle proniptly, as if 
meeting head and head, or nearly so. According to the régulations 
the signal ordinarily to be given was a single blast of the whistle by 
one steamer, which was to be answered by a single blast from the other ; 
but it was also provided by the régulations that if passing to the right 
should be deemed unsafe by the pilot of either vesselj.the pilot first 
so deciding should give two short and distinct blasts of his whistle, 
and the pilot of the other vessel should promptly answer by two sim- 
ilar blasts of his whistle, and the vessels should then pass to the left. 
Whether the latter régulation was intended to apply under any other 
circumstances than when the vessels were approaching each other 
head and head, or nearly so, is questionable. In the view reached 
it is unnecessary to cousider this question. The régulations are not 
to be interpreted so as to conflict with the positive requirements of the 
sailing rules of congress. The board of inspectors may establish 
régulations in harmony with thèse rules, or for their more effectuai 
enforcement. Beyond this they hâve no authority to go. Rules 19 
and 23 of congress are imperative to the effect that when two vessels 
under steam are crossing so as to involve risk of collision, the vessel 
which has the other on her own starboard bow shall keep out of the 
way of the other, and the other shall keep her course, subject to the 
qualifications of rule 34, prescribing a due regard to ail dangers of 
navigation, and to any spécial circumstances which may exist in any 
partieular case rendering a departure from the ordinary rule neces- 
sary in order to avoid immédiate danger. Under thèse rules it was 
as imperative upon the Saunders to keep her course as it was for the 
Orient to keep out of the way. 

Notwithstanding the inspector's régulations, therefore, the pilot of 
the Saunders was not bound to assent to the movements proposed by 
the Orient unless due regard to the partieular circumstances of the 
situation required a departure from the ordinary rule. Consequently 
his failure to answer the signal of two blasts of the whistle from the 
Orient was not culpable unless it was apparent that the Orient could 
not safely pass astern the Saunders. There is no évidence, and noth- 
ing in the admissions of the answer to indicate, that the Orient could 
not safely do this. On the other hand, if the situation involved risk 
of collision, it was the duty of the vessels, under sailing rule 21, to 
slacken speed, or, if necessary, stop and reverse. A vessel which 
gives a signal to another vessel for a departure from the ordinary rule 
of navigation, must take the hazard of the conséquences of making 
such a departure herself, whether she hears a response to sueh sig- 
nal or not. The St. John, 7 Blatchf. 220. The pilot of the Saun- 
ders was therefore justified in assuming that the pilot of the Orient waa 
prepared to take the conséquences of the signal he had given, and in 
Bupposing that he would either attempt to pass in front of the Saun- 
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ders and her tow, or would immediately stop and reverse. Until thèse 
signala were given by the Orient he could properly assume that the 
Orient would keep out of the way, and therefore that there was rio 
risk of collision. After thèse signais he could assume with equal 
propriety that there would be risk of collision if he went fofward, 
because the Orient was about to attempt to cross his bow; and it 
was his duty, therefore, to slacken speed. If it was not his duty to 
do this, at least it could do no harm to slacken speed. 

The answer allèges that almost instantly after the pilot of the Saun- 
ders signaled his engineer to slacken speed, the pilot of the Orient in- 
dicated a change of course by a single blast of his steam-whistle, to 
which the pilot of the Saunders immediately responded by a similar 
signal, and went ahead at full speed, putting his helm to port. In 
the absence of évidence to the contrary, it is to be supposed that he 
was placed in a critical situation where it might hâve been as dan- 
gerous to stop and reverse as to go forward. He is not to be deemed 
in fault for obeying the signal of the Orient when the latter had placed 
him in extremis, and when it was apparently more dangerous to stop 
after the Orient had determined to go under the stern of his vessel 
than it would be to go forward. 

So far as appears, the case is one where a tug incumbered with 
a tow, proceeding on an ebb-tide at a suitable distance out in the chan- 
nel, bas, while keeping on her course and pursuing a moderate speed, 
been brought into danger of collision by the violation on the part of a 
steam-boat of the nineteenth rule of navigation, and where, after 
doing ail that could fairly be expected, the tug was not able to avoid 
collision. In such a case any claim by the steam-boat of fault on the 
part of the tug would seem to be preposterous. The libelant may 
justly insist upon a more exacting application of the principles of 
négligence against the tug than would be enforced in behalf of the 
steamer. It is nevertheless ineumbent upon the libelant to point 
out some infraction of duty on the part of the tug that contributed to 
the collision. This bas not been satisfactorily shown, and the llbel 
must be dismissed. 
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The Watelet. 

FosTBE V. The Wavelet, her Tackle» Apparel, etc. 

(District Court, B. New Jersey. October 81, 1885.) 

1. ACMIRATiTY PbACTICE— COSTS— MaBSHAL's ExPENSES POE SBRVINa MONTHON. 

A marshal may charge for actual expenses incurred in traveling to make 
service of a monition in lieu of mileage. 

2. SaMB— REFERENCE TO ClBKK AS COMMISSIONEB TO TaKB TeSTIMONT. 

Under the forty-f ourth rule in admiralty, the court, whenever it deems it 
necessary or expédient, may refer a cause to a commissioner to take testimony; 
and it is not necessary, when the cause is ref erred to the clerk as such com- 
missioner, to assign any spécial reason foi* such référence. 

8. SAMB— COSTS WHEN PARTIES FAIL TO ApPEAH. 

When an appointment to take testimony is made, and the commissioner at- 
tends, he is entitled to charge three dollars whether the parties attend or not; 
and where one of the parties appears, and the failure to go on arises from 
the absence of the other, the defaulting party should pay the charge; and if 
neither attend, the losing party should be charged therewith, wlien the court 
orders the costs to be paid to the successful party, 
4. Samb — Exceptions Overrulbd. 

On examination, exceptions to taxation of costs overruled. 

In Admiralty. Appeal from taxation of costs. 

Hyland é Zabriskie, for libelant. 

George H. Pettit, for respondent. 

Nixon, J. This is an appeal from the taxation of costs by the 
clerk. It appears in the case that the clerk gave notice to the par- 
ties that the costa would be taxed on August 28, 1885. No one ap- 
peared on that day in behalf of the proctors for the libelant. The 
proctor of the respondent was represented by a lad who stated that 
he was his ofSce clerk. The clerk of the court proceeded to tax the 
costs whieh had accrued in the case, and filed a copy of the same. 
To this numerous exceptions bave been taken. Notice was given to 
the parties of the day whieh the court had designated to hear argu- 
ment on the exceptions. No one appeared on that day, but the proc- 
tor of the respondent sent a brief. I must therefore examine the 
case with the light thrown upon it by the papers filed and the brief 
Bubmitted. 

The first exception is to the fées of the clerk, alleging (1) that the 
items are not specified; (2) that the amount charged is in excess of 
what the law allows. Both exceptions are overruled. The items are 
specified in détail, and the respective sums seem to be in aceordance 
with the allowance of the statute. 

The second exception is to the marshal's fées. They are objected 
to on the grounds (1) that the items should be set out in détail ; and, 
(2) that no fées accrued to the marshal; and (3) that no expense 
was incurred for the care of the vessel. The writ came to the hands 
of the marshal on Saturday, September 20, 188é, with the infor- 
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mation that the boat was then lying on the New Jersey coast at or 
near Port Monmouth, in the county of Monmouth. Not being able to 
serve the monition himself, he gave it to a spécial deputy, with writ- 
ten autbority to make the service, He took the most expeditious 
route to find her, and, on reaching the place near which the vessel 
was moored, he received information that she h ad been bonded. He 
bas charged nothing for serving the monition, or for the care of the 
boat, or for mileage in the trip to find her. His bill is for the act- 
ual expenses incurred in traveling to make the service of the mo- 
nition. He bas set forth every item verified by the affirmation of the 
marshal and spécial deputy. The charge is in accordance with the 
provisions of the fee-bill, authorizing the marshal at bis option to 
make such charge in lieu of mileage. 

The third exception relates to disbursements by the libelant or his 
proctors. The grounds alleged are (1) that they were not taxable 
disbursements; (2) that no sufficient affidavit was filed proving they 
were made or actually incurred; and (3) that no witness fées were 
paid. This exception is not sastained by the facts which appear. 
One of the proctors and the libelant himself swear to the disburse- 
ments, and they appear to bave been made and were taxable. 

The commissioner's fées are objected to on varions grounds : (1) 
Because the référence was made to the clerk of the court as commis- 
sioner, without any détermination by the judge that spécial reasona 
existed for such appointment ; (2) that some of the dépositions were 
not actually written by the commissioner's own hand, but by a notary 
for him, and hence that the commissioner was not entitled to charge 
for the same; (3) that he claimed for more days than he was actually 
in attendance for taking testimony. 

The forty-fonrth rule in admiralty autborizes the court, whenever 
it deems it necessary or expédient, to send the admiralty causes to a 
commissioner to take the testimony, and this bas been the rule in this 
court for more than a quarter of a century. The number of cases 
always pending renders such a course necessary, in order to keep the 
court from falling into arrears in. the disposition of this branch of 
business. I am not disposed to recognize the right of any proctor, of 
short or long standing, to question the autbority of the court forexer- 
cising its discrétion in such matters. No spécial reasons were as- 
signed for the appointment of the clerk as commissioner to take the 
évidence, because the référence does not fall within the act of con- 
gress quoted by the proctor for the respondent in his brief. I bave 
always understood that act to relate to the appointment of the clerk 
as a receiver or master. Thèse are différent officers, and bave quite 
différent duties to perform. 

With regard to the circumstance that some of the dépositions were 
in fact written by another person than the commissioner, I understand 
that was done for the convenience and with the assent of the parties. 
No charge is made by any other individual for the service. The work 
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-was done, and tbe commissioner is entîtled to the lawful fées tbere- 
for. 

I hâve looked through the testimony to ascertain whether the allé- 
gation is true that the commissioner charged for a greater number of 
days than be actually attended. Tbe record does not disclose, as it 
sbould, tbe times -when and the places wbere the commissioner was 
in attendanoe. When an appointment is made and the commis- 
sioner attends, he is entitled to charge tbree dollars, whether the 
parties corne or not. If one side comes, and the failure to go on arises 
from the absence of tbe other, the charge should be made against 
and paid by the defaulting party. It neither attend, then it should 
be charged against the losing party; when the court orders the costs 
to be paid to the successf ul party. The clerk is directed to ascertain 
the number of days that be actually attended on the référence as 
commissioner, to verify the same by oath, and retax the costs ac- 
cordingly. 

With regard to tbe allégation that the number of folios in the tes- 
timony taken bas been overestimated, the clerk of tbe respondent's 
proctor bas filed an affidavit setting forth that he diiigently counted 
over the words, and that they aggregated 120 folios. There are 76 
pages of the testimony, and the commissioner bas estimated tbe same 
at the rate of two folios per page,' which would seem to be a reason- 
able estimate. But this is a question of numération and not of law, 
and tbe clerk will ascertain wbether more folios bave been charged 
for than were actually written ; and if an error in count has been 
committed, he will retax for the correct number at tbe rate of 20 
cents per folio. 



The Polabia.* 
{District Court, E. D. New York. July 11, 1885.) 

Pbbbonai, Injuries — Neglicikncb of Sailoh in Unlashinq a Skid. 

A skid belonging to a stevedore employed to load a steam-ship had been 
placed by his men resting on its side on the decli of the vessel, and leaning 
against the fore-rigging, lashed to it. The lashing was unfastened, and the 
skid f ell and injured the libelant, -who was in the employ of a warehouseman, 
and was engaged on the deck of the vessel in counting bags into which grain 
was being put. The çroof was that, when it fell, a sailor was engaged in 
tairing the rigging against which it rested. Held, that the f air inference was 
that the sailor unlashed the skid, and that this was négligence of a servant 
which occurred in the course of discharging a duty imposed on him by his 
employer, for which the employer was liable, and that no négligence on the 
libelant's part contributed to the accident. A release given to the stevedore 
by the libelant was held no défense, since on the proofs there was no négli- 
gence on the stevedore' s part, and he was not responsible for the sailor' s act. 

In Admiralty. 

» Eeported by R. D. & Wyllys Benedict, Esqs., of the ÎTew York bar. 
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Horace Graves, for, libelant, Thomas Gannon. 

Ullo, Ruebsamen é Hubbe, for claimant. 

Bbnedigt, J. The injuries to the libelant were în conséquence of 
the falling upon him of a skid belonging to a stevedore employed to 
load the steatn-ship Polaria, which skid had been placed by the steve- 
dore's men, resting upon its side, on the deck of the steamer, and lean- 
ing against the fore-rigging, and lashed to the rigging. So lashed, 
the skid was not dangerous, and it could not hâve fallen as it did un- 
less the lashing had been unfastened by some one. The case turns 
upon the question, who is responsible for the unlashing of the skid ? 
The proof is, that when the skid fell upon^the libelant a sailor was 
engaged in tarring the rigging against which the skid rested. In 
order to tar tbe rigging properly, it would be neeessary for the sailor 
to unfasten the lashing of the skid; but considering the size and 
weight of the skid, and the motion of the vessel. the skid would be 
dangerous while unfastened, unless otherwise supported. The lash- 
ing was unfastened and the skid left unsupported, and in conséquence 
it fell and injured the libelant. 

The fair inference from the testimony is that the sailor who was 
tarring the rigging unlashed the skid for the purpose of enabling him 
to tar the rigging at that point. It is therefore found that the inju- 
ries to the libeJant arose from the négligence of the sailor, such nég- 
ligence consisting in casting off the lashing that bound the skid to 
the rigging. For this négligence of his servant the employer is re- 
sponsible, because it occurred in the course of discharging a duty 
imposed upon the servant by the command given by the employer to 
tar the rigging. 80 long as the skid remained lashed the rigging 
could not be properly tarred. The case is one where a servant, not 
maliciously, nor for his own interest, but with a view to further his 
master's interest, acted upon his own judgmentina contingency that 
arose in the course of bis employment, but acted carelessly. For 
such an aot the employer is liable, The duty in which the sailor was 
engaged was a ship's duty, eonnected with the tackle of the ship, and 
required for the préservation thereof. A lien upon the ship waa 
therefore created by the négligent performance of that duty by the 
sailor. The fact that the libelant bas given a release to the steve- 
dore is no défense. Upon the proofs there was no négligence on the 
part of the stevedore. He had no connection with the sailor, nor 
was he in any way responsible for the sailor's act. 

No négligence on the part of the libelant contributed to the acci- 
dent. He must therefore recover of the steamer his damages caused 
by the falling of tbe skid upon him, which may fairly be put at $450. 
For that sum and costs let a decree be entered. 



FIDELIXY TllUST CO. V. GILL CAR CO. 737 

FlDELITY TrQST Co. V. GiLL CaB Co. 
• (Cireiiit Court, 8. JD. Ohio. December 3, 1885.) 

1. Rbmotai, op Causes— Jtjrisdiction of Fbdbral Couet Dépends on that 
OP State Court. 

If there be in the state court an entire absence of jurisdiction of tbe subject- 
matter of the suit, on removal the fédéral court can hâve no jurisdiction of 
the case, although it might hâve been brought originally in that court. This 
is not a mère technical feature of the situation, but a matter of substantial 
right arising out of the necessity of brinçing the défendant into court by no- 
tential process before there can be "a suit" to be removed. 

S. PORECLOSUBB DP MOHTGAOB — EPPKCT OP THB lUSOLVENCY IjAWS OF OhIO— 

Rbvisbd Statutes OF Ohio, §§ 6335 bt seq.— Exclusive Jukisdiction dp 

THE PROBATBI COUBT DbNIŒD— EqUITY JuBISDICTION OF THB COMMOK PlBAS 

Sustainbd. 

If a bill to f oreclose a mortgage be flled in the court of common pleas, after 
a gênerai assignment by the mortgagor and the qualification of the assignée in 
the probate court, the gênerai equity jurisdiction of the common pleas is not 
ousted by the probate court proceedings under the insolvency laws of Ohio, 
the jurisdiction of the latter court not being exclusive. Wherefore, the suit 
may be removed f rom the common pleas to the fédéral court, where the plain- 
tifl is entitled to a decree as if the case had been originally commenced in that 
court. 
8. Samb — General and Spécial Courts — Jurisdiction. 

It is a gênerai rule of law that a jurisdiction conferred upon a spécial tri- 
bunal does not oust that of the courts of gênerai jurisdiction, unless there be a 
plainly manifested intention of the législature to that effect, to be derived 
from the words of the statute, or a necessary implication therefrom. 
4. Statutes— Construction of — Législative Interprétation. 

The législature should not be held to hâve interpreted a former statute in a 
given way because, on the suggestion of a judicial opinion of the suprême 
court, it has amended a def ect in the law, notwithstanding the reasonmg of 
the opinion may support that interprétation; particularly, if the amendment 
be as reasonable under some other construction of the statute. 

In Equity. Bill to foreclose a mortgage. The facts are stated in 
the opinion of the court. 

B. H. Platt and R. C. Dale, for plaintiff. 

R. A. Harrison, W. J. Gilmore, Jordan é Jordan, and Taylor de 
Taylor, for défendant. 

Hammond, J. This hill was filed originally in the court of common 
pleas of Franklin county to foreclose a mortgage. That court ia the one 
of gênerai jurisdiction in that county for such purposea under the 
lav?s of the state of Ohio. A démarrer was filed denying its jurisdic- 
tion, because it appeared by the bill that subsequently to the mort- 
gage the mortgagor had made a gênerai assignment of ail his property 
for the beneât of his creditors; that the assignée had duly filed the 
assignment, given bond, and qualified as required by law in the pro- 
bate court of the proper county. Pending that demurrer the cause 
was removed to this court by the plaintiff, where the demurrer upon 
the pleadings as they then stood was overruled by our Brother Sage, 
and the parties were required to answer. The answer of the assignée 
Bhows that be was proceeding with ail reasonable speed to administer 
his trust according to the requirements of the law in that behalf. The 
case is set down for hearing on the bill and answer. 
v.25F,no.l3— 47 
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The Jurisdiction of this court is denied, and that is the sole ques- 
tion involved in the case as now presented. It is net denied that 
this court would hâve had original jurisdiction to maintain the bill, 
for it is conceded that neither by législation nor otherwise can a state 
restrict or impair the jurisdiction of the fédéral courts as established 
by the constitution and laws of the United States, whether exercised 
by original process or by that of removal from the state courts. But 
it is said that where a cause is removed from a state court, the juris- 
diction of the fédéral court over that particular suit is in a certain 
limited sensé a derivative jurisdiction, so that if the state court hâve 
no jurisdiction over the subject-matter or the parties the fédéral 
court can hâve none, although it might by some other suit originally 
broughtor removed acquire jurisdiction over the controversy between 
the parties, and I bave no doubt that is the law. 

ïhere is some force in the argument that when the parties stand 
face to face in a court of compétent jurisdiction to settle the contro- 
versy, it is not of material importance to inquire how they got there, 
nor whether some other court in another dominion would hâve had 
the power to try the case, and that our own jurisdiction over the sub^ 
ject-matter is that which concèrns us, and not that of the court of 
eommon pleas. There is also force in the position that congress in- 
tended, by the removal acts, as well as by the judiciary act conferring 
original jurisdiction over controversies between citizens of différent 
states, to put in force in the most plenary manner the judicial power 
of the United States over such controversies, and to transfer them 
bodily at the request of either party into its own courts. But this 
line of argument overlooks certain essential features of every juris- 
prudence, and subordinates to a gênerai principle of undoubted sound- 
ness important rights of the parties connected with the détails of every 
litigation concerning their controversies. Not only must there be a 
controversy, but as well always a form of procédure of some kind, 
possessing ail the necessary éléments of a "suit" or "case" in court, 
the most important of which is, no doubt, that there shall be a tri- 
bunal authorized to issue that indispensable notice which we call a 
writ or process, to bring the parties together in the court; and this 
must be not only sufficient in form and in faet, but in légal and tech- 
nical effect, to constitute a "suit" or "case," which can onlybe when 
the tribunal undertaking the initiatory sfceps is duly authorized to do 
that thing and proceed with the matter of adjudging between the par- 
ties, either for itself or by transferring that function to some other 
tribunal, likewise duly authorized to proceed to judgment. Whatever 
may be said as to the proper définition of the term "suit" or "case" 
in other respects, in this process of inaugurating the procédure by 
which the controversy is to be judicially determined there must be, 
ex necessitate rei, a court having power to set in motion the machinery 
of the law, and this we call its jurisdiction over the subject-matter; 
while that effectuai service of its notice which is legally potential to 
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bring the parties before itself, or whatever proper tribunal ma,y pro- 
ceed farther in the progress of the "case," we call its jurisdiction over 
the parties. Both must at some time eoncur to establish a lawfully 
constituted "sait" by whieh the controversy is to be adjudged, either ' 
in the court issuing the process or in any tribunal to whieh it may be 
removed for judgmeut. The act of congress does not provide for the 
removal . of the controversy alone, and this separate and apart from 
the suit, but only "any suit of a civil nature, at law or in equity, now 
pending, or hereafter to be brought, in any state court, * * * in 
whieh there shall be a controversy between citizens of différent states," 
etc. Act March 3, 1875, § 2, (18 St. 470.) 

Now, if a citizen of PennSylvania, holding a promissory note made 
by a citizen of Ohio, on whieh he desired to bring suit, should go into 
a state court of exclusive criminal jurisdiction, file his complaint, sue 
out his writ of summons, bave it served in the usual way, and then 
remove the controversy into this court, could it be pretended that we 
should retain the jurisdiction on the grounds urged hère ? I think 
not. Ail the forms of a suit would exist in appearance; a court, 
process executed, and pleadings adapted to the purpose, but there 
would be no "suit" in court any more than if the proceeding had 
been commenced in a moot court, such as are organized in law-schools 
to teach praotice. I do not mean to say that we measure our juris- 
diction whoUy by that of the state court, and that nothing can be 
adjudged hère whieh could not bave been adjudged there; for cases 
can be well imagined where this ruling should be subject to qualifi- 
cation, but not in its essential requirements. It may be that over 
the controversy embodied in the suit we should hâve hère a fullei 
power of judgment than was possessed by the state court ; or, on the 
other hand, that court may bave had a more enlarged power than ha» 
been given to us ; and it may be that we should, as the case required, 
extend or restrict our adjudication, as by our own rule of judgment 
we should be compelled to do; but, still, the fundamental principl» 
would co-exist with that state of circumstances, and we should hâve 
"a suit" pending in the state court in some other sensé than that of 
mère form, and whieh could be removed hère in some other sensé 
than that of having a controversy over whieh our own jurisdiction was 
plenary, although the state court could hâve had none at ail. The 
opinion I wish to express is confined to this : that wherever there ia 
a total absence of jurisdiction over the subject-matter in the state 
court, so that it had no power to entertain the suit in whieh the con- 
troversy was sought to be litigated in its then existing or any other 
form, there can be no jurisdiction in the fédéral court to entertain it 
on removal, although in some other form it would hâve plenary ju- 
risdiction over the case made between the parties. This is not a mère 
technical necessity of the situation, but a matter of substantial right, 
whieh demands that before a défendant can be reqUired to submit his 
case to any court the légal methods of procédure appointed by law 
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muBt be pnrsiied in constructing "the suit," whicli is made the veliicle 
for bringing the controversy into court. The plaintiff cannot bring 
the défendant into court in any way that suits his convenience or his 
whim, but must do it in the manner pointed out by law. If he choose 
to take action in a state court, and then remove the suit hère, the 
plaintiff should hâve a care that the state court has the necessary 
jurisdiction to furnish the stock on which to graft our proceedings, 
■whatever may be the outcome of a différence in the two jurisdictions. 

The case of Kelly v. Virginia Ins. Co., 3 Hughes, 449, does not es- 
tablish a contrary doctrine, however broad its expressions may be. 
There the question was one of mère loeality of jurisdiction, or, to speak 
perhaps without entire aocuracy, of venue only. The fédéral court 
had jurisdiction of the particular territory in -which the suit was 
brought, while the corporation court from which it was removed did 
not hâve jurisdiction of the place wbere the défendant was located, 
and the plea was that the state court did not hâve jurisdiction be- 
cause neither the plaintiff nor défendant resided in the city, nor did 
the cause of action arise there. Perhaps this was an entire absence 
of jurisdiction over the subject-matter and would invoke the ruling I 
make; but I doubt if the court intended in that case to go as far as 
counsel would press it hère. Section 6 of the act of 1875, above 
cited, provides that ail suits removed shall prooeed in this court as if 
the suit had been originally commenced hère; but this présupposes 
"a suit" in the sensé I hâve defined it, and I think the court under- 
stood the Virginia case to be such a suit, defective only as to the lo- 
eality, which defect had in itself no application to the fédéral court. 
It is quite another thing to apply that principle to an entire absence 
of jurisdiction of the subject-matter of the litigation, and I do not 
believe that court wduld so apply it. It would be a mère literalism 
to construe that section and the case there decided as counsel hère 
construe it, and would render nugatory the important right of the de- 
fendant which I hâve endeavored to point out as lying at the base of 
this contention. Neither does the fact that the fédéral court may in 
some cases, through a removal, acquire a jurisdiction it did not origi- 
nally possess, strengthen the plaintiff 's contention, but rather the con- 
trary ; for it is the jurisdiction of the state court at last that supports, in 
such cases, the fédéral jurisdiction, and very much in the same way 
I hâve indicated that our jurisdiction in this case must be supported. 
Bushnell v. Kennedy, 9 Wall. 387; Gaines v. Fuentes, 92 U. S. 10; 
Kern v. Huidekoper, 103 U. S. 485; Glajlinv. Corn. Ins. Co., 110 U. 
S. 81 ; S. G. 3 Sup. Ct. Eep. 507; Southworth v. Adams, 4 Fed, Eep. 
1; Barney y. Globe Bank, 5 Blatchf. 107. 

Again, under the old removal act, where the défendant alone could 
remove, it was held that after he appeared for that purpose, he ap- 
peared for ail purposes, and could no longer object to the jurisdiction. 
But I think in every case it will be found that this was only as to 
that class of objections which relates to the service of process by 
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■which iurisdiction ol the person is aequired, and which he might 
waive. None was a case where the contention was that, admitting 
the jurisdiction over the person, there was also a total absence of 
jurisdiction of the subject-matter jn the state court. Of course, 
where the process is served, or its service is waived, there is no 
longer anj' failure of the suit for that defect, and the jurisdiction in 
that regard is complète ; but the want of jurisdiction over the sub- 
ject-matter is a différent thing and lies behind the other, necessarily 
vacating and avoiding the process and its service. The cases are 
ably reviewed in U. S. v, Ottman, 1 Hughes, 313, which is cited in 
the case of Kelly v. Virginia Ins. Co., supra, and their opération ex- 
plained by the same learned judge who thei-e says, in so many words, 
that the suit must be rightfully brought in the state court. His lan- 
guage in that case explains his meaning in this, and, taking the two 
together, I hâve no doubt he has been misunderstood by counsel bere 
when they insist that he holds that it is immaterial whether the state 
court had jurisdiction of the subject-matter as long aa we hâve juris- 
diction of it. But there is even a conflici in our courts whether this 
established rule under the old removal acts that the défendant, by 
removal, waived ail questions of personal jurisdiction, applies under 
the act of 1875. Hendrickson v. Chicago, etc., R. R., 22 Fed. Eep. 
569; Parrott v. Alabama, etc., Ins. Co., 4 Wood, 353; S. C. 6 Fed. 
Eep. 391; Haie v. Continental Ins. Co., 20 Blatchf. 515; S. C. 12 
Fed. Eep. 359; Edwards v. Connecticut Ins. Co., 20 Fed. Eep. 452. 
In this last case, like the Virginia one, there are some expressions 
that would seem to indicate that the jurisdiction of the state court 
over the subject-matter is immaterial; but, like the otherî it was 
more a question of venue than anything else, and it was held that 
the défendant had waived the objection because he had himself ap- 
peared to remove the suit. I think it was not intended there to hold 
a diiïerent rule than that which I am seeking hère to sustain. And 
in Simpkins v. Lake Shore R. R., 21 Blatchf. 554, S. C. 19 Fed. Eep. 
802, it finds support, though this also seems to hâve been somewhat 
a case of locality presented in a novel phase. The state court had 
no jurisdiction because the statute of the state had restricted its ju- 
risdiction unless the plaintiff were a résident of the state of New 
York, which was denied. The court says: 

"If the plaintifE be a non-resident, as the answer asserts, the action would 
hâve failed in the state court for want of jurisdiction, and must therefore fail 
hère, notwithstanding the plaintifE, if a non-resident, may also be an alien, 
and the action for that reason one which this court is compétent to entertain. 
For, it is the cause instituted in the state court which is to be determined by 
this court, and the plaintifE's résidence, i£ fatal to the action in case it had re- 
mained in the state court, must be fatal hère." 

And the court retained the case for the trial of that issue. Also 
the word "suit" in the removal act is construed by the court very much 
as I eonstrue it hère, in Re lowa, etc.. Construction Co., 2 McCrary, 
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178; s. C. 6 Ped. Rep. 799. In Woolridge v. McKcnna, 8 Fed. Eep. 
650, 673, I held that an infant défendant must be served with pro- 
cess in the state court before there could be a removal of any "suit," 
as otherwise she was not in court at ail and could not be. And hère 
the distinction between the old and the new removal acts must not 
be overlooked. Under the old, where a défendant alone could remove, 
his appearance brought him in always; but under the new, where 
the plaintiff may remove, the question of whether the défendant is in 
court becomes more and very important. In Werthein v. Continental 
Ins. Ca,, 11 Fed. Rep. 689, the jurisdiction of the state court wonld 
seem to hâve been necessary if it had not been waived, and in Small 
V. Montgomery, 17 Fed. Eep. 865, it was not waived by spécial ap- 
pearance. And see Sayles v. Insurance Co., 2 Curt. 212. 

This conclusion makes necessary a détermination in this case of 
the far more troublesome question whether or not the court of com- 
mon pleas had any jurisdiction of the- subject-matter of this suit. 
The argument that it had gênerai jurisdiction of such suits does not 
meet the exigencies of the case above suggested; for that court must 
hâve had jurisdiction of the subject-matter ofthis particular suit, and 
under its own circumstances. If its gênerai powers hâve been re- 
stricted by législative act so that it was deprived of the jurisdiction 
of the subject-matter of this controversy, the case is the same in prin- 
ciple as if the gênerai jurisdiction did not exist, so far as this suit is 
concerned. The existence of that gênerai jurisdiction is a strong 
argument against any législative intent to take it away in cases like 
this; but, within itself, it cannot prevail to support this suit if the 
législative intent be manifest. Independently, on my own judgment, 
I should not hesitate to hold that the législature did not intend by 
thèse insolvent assignment laws to deprive creditors of their ordinary 
remédies against their debtors, but only to provide through the pro- 
bate court a speedy method for the administration of that trust created 
by the assignment, auxiliary to the ordinary powers of such trustées. 
Rev. St. Ohio, §§ 6335 et seq. 

In the first place, there is nothing in the act which in express terms 
says that creditors shall be so deprived, and I do not understand 
that it is claimed otherwise than by implication, and this upon the 
application of the familiar rule that a court with concurrent jurisdic- 
tion is ousted if, by a proper proceeding, another court of like juris- 
diction first acquires control of the suit or subject-matter. 

In the next place, there is nothing in the act which seems to be 
aimed at the ordinary remédies of creditors in the courts having gên- 
erai jurisdiction to enforce their rights; there are no statutory injunc- 
tions provided for, no especial mode of bringing in the creditors to in- 
augurate in that court tlieir respective suits, no methods of procédure or 
the like, and no machinery provided as a substitute for that ordinarily 
belonging to them. Ail this is left also to implication. It is true, a 
publication in a newspaper of the county is provided for; but that is 
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limited in its terms to notice by the assignée of his appointment as 
such, and seems wholly inadéquate to the kind of notice that woiild 
reasonably hâve been required if it were the intention to make every 
créditer formally a party to the proceeding iu the probate court and 
exclude him from ail other remédies he might hâve been entitled to 
but for the institution of this gênerai suit to settle ail controversies, 
There is no provision for making the debtor himself,often an important 
party to such proceedings, a party to this, and for subjecting him to any 
control of the court, either for the purposes of any judgment whatever 
in his f avor or against him, or for the purposes of his examination as 
a witness, or that of other witnesses, and the ascertainment of the 
facts, equal to those before enjoyed. On the contrary, the statuts 
seems to contemplate that whenever any suit is necessary, there must 
be a resort to other courts of ordinary jurisdiction ; for, even as against 
the assignée, to say nothing of the debtor, if he shall reject the credit- 
or's claim, the latter must bring suit in the ordinary courts to hâve it 
âllowed ; and in case of real estate, at leàst, the assignée may himself 
resort to the court of common pleas to invoke the gênerai équitable 
jurisdiction of that court to disentangle the liens and adjust the titles. 
Eev. St. Ohio, §§ 6351, 6352. Now, this ail seems to me to be incon- 
sistent with the notion that, by the filing of the assignment, the giv- 
ing of the bond, the qualification of the assignée, and the publication 
of the notice of his appointment, the probate court, (which is, under 
the constitution and laws of Ohio, a court of limited and inferior ju- 
risdiction,) without more, can proceed and settle ail différences with 
creditors, foreclose mortgages, and conduct ail suits, as has been ar- 
gued hère. It does not seem quite consistent with the statute to say 
that the probate court shall hâve jurisdiction, even on a plenary pé- 
tition filed in that court for the purpose, to entertain a formai suit 
for a judgment at law or a decree iu equity. Else, why say that the 
créditer, if the assignée rejects his claim, shall bring suit elsewhere, 
or permit the assignée to go to a regular court of equity, when he 
needs the plenary power of such a tribunal to assist him further in 
his duties ? The statute does not point out any remedy in that court 
by pétition or otherwise, provides no process, and does not seem to 
bave such a proceeding in view at ail. It is to be observed that the 
larger part of this statute is directed towards the assignée ; and if the 
construction contended for is correct, he is vested with large quasi ju- 
dicial powers, and not the court. It is he who is to proceed at once 
to convert the assets by sale and make return to the judge, he who 
allows and rejects claims and makes report thereof, etc. ; and he does 
this under the supervision of the court, and ample powers are given 
by the statute for that supervision ; but the whole frame-work of the 
statute shows that the functions of the court are rather supervisory 
of the assignée, than those of a tribunal exercising the ordinary func- 
tions of conducting a gênerai creditors' bill or suit in equity, involving 
ail controversies with parties claiming an interest in the subject-mat- 
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ter. Section 6351 in tliis Eevision précèdes section 6354, but I take 
it from the citations to original sources that in fact the latter section 
■was first enacted by the législature, in the order of the several stat- 
utes, and it suggests itself to me that the assignée, in making bis 
allowances and rejections and submitting bis report, originally passes 
on the question of liens and priorities in that report, and that it is 
upon tbat basis the court acts under section 6351, of course with full 
power of supervision and control, and that tbe matter of liens and 
priorities is not withdrawn wholly from tbe assignée and devolved on 
tbe court as it might seem to be ; but tbat in this, like the rest, it is su- 
jyervisory only, and not original action, by the court. If this be so, 
it weakens tbe position tbat section 6351 confers the ordinary juris- 
diction of a court of equity on the probate court over ail incumbrances 
and liens and the parties engagea about them, and brings this mat- 
ter of the allowance or rejection of incumbrances, liens, and priori- 
ties, like ail otber "claims," witbin the purview of section 6352, so 
that if the assignée and tbe "claimant" of a lien or priority disagree 
about its being a lien or priority, the "claimant" shall, witbin 30 
days, bring bis "suit" under that section; thereby making tbe wbole 
statute consistent with the gênerai purpose. 

That gênerai purpose, in the features we are now considering, I 
sbould say is one of régulation by the court, ratber than one of adju- 
dication, as upon a plenary creditors' bill in equity in a court possess- 
ing tbe ample powers of such courts, with ail parties in interest before 
it and engaged in a gênerai settlement of any and ail of tbeir rigbts, 
respectively, This probate court lays bold of tbe assignment and of 
tbe assignée, and régulâtes, supervises, and controls him in tbe ad- 
ministration of the trust wherewith he is charged, and, incidentally as 
it were, deals with ail questions and persons wbo corne witbin tbe 
opération of that administration in the fullest manner as long, but 
only so long, as tbe assignée acts in harmony with tbe parties inter- 
ested and no adverse or hostile contention arises. Forwhich gênerai 
purpose tbe court may examine the debtor or otber persons, make 
orders and deerees of control in the premises, and generally direct 
and regulate the administration of the trust under the assignment. 
And this power of régulation and control is exclusive in that court, 
except where tbe assignée is vested with a discrétion to go elsewhere. 
But the moment an adverse, formai, and plenary adjudication at law 
or in equity is required, even as between the assignée and "claim- 
ants," the statute especially directs "suit" to be brought (section 6352) 
to settle it, wbich precludes the idea that the proceeding in tbe probate 
court is a "suit" for that purpose. But I tbink tbe statute shows on its 
face that tbe législature confined itself to making a provision for the 
auxiliary régulation of tbe assignée and the administration of bis trust, 
and did not by implication intend to sweep ont of existence ail remé- 
dies by or against tbe creditors in other courts. It left them en- 
tirely free to pursue any remedy at law or in equity that they might 
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choose, so that if one wished to bring his action at law, and procure 
judgment against the debtor, he could do so; the direction of section 
6352 being confined to a "sait" against the assignée; or if one de- 
sired to resort to a court of equity to enforce his "lien" or "encum- 
brance" or "priority," he might do so, making the assignée a party, 
of course. It was decided in Clafflin v. Robbins, 1 Flip. 603, that a 
proceeding against the assignée under section 6352 was removable 
to the fédéral court. And if the assignée desires to enjoin such pro- 
ceedings as dangerous to his rights, or as interfering with his title or 
trust, he, likewise, by direction of the probate court, exercising its 
power of régulation, or of his own motion, may resort to the courts 
of gênerai jurisdiction to protect his trust and the property in his 
charge; and this he may do by cross-bill or independent suit, ail par- 
ties thus having the utmost freedom to resort to those courts estab- 
lished by law to settle ail their controversies, as well those arising 
out of an insolvent assignment as others. And this is not hostile 
to or inconsistent with the amplest and most exclusive jurisdiction of 
the probate court to regulate and control the administration of the 
assignee's trust, but is indeed in aid of that control and a necessary 
supplément to it; for that court is not armed with ail the power of 
the other courts, as we hâve seen. 

But we must not fall into a confusion of ideas hère, and must care- 
fully separate this question of the jurisdiction of the courts over the 
remédies of the creditors from another and distinct branch of the stat- 
ute, namely, its effect upon the liens, titles, and interests of the cred- 
itors in the property involved. That is an entirely diiïerent matter, 
and is material hère to show, not only the harmony of the construc- 
tion that bas been suggested, but also the character of the decree to 
which the plaintiff may be entitled if the jurisdiction be maintained, 
— a matter that bas not been at ail discussed at the bar in tbis case. 
This distinction bas been pointed out by the late Judge Willson 
in référence to the effect of thèse very Oliio statutes on our fédéral 
jurisprudence, and likewise acted upon by our Brother Welker, of 
the Northern district of Ohio. Burt v. Keyes, 1 Flip. 61; Clafflinr. 
Robbins, Id. 603. If the creditor who brings his suit at law against 
the debtor issue an exécution on the judgment, it would be an inde- 
pendent question as to the relative rights of himself as a judgment 
creditor and the assignée over the property, as any one can readily 
see; and it may be necessary foreither to resort to the courts of law 
in suits of trespass, trover, detinue, and the like, or to the court of 
equity for injunetions or other équitable relief to protect the respect- 
ive rights of either. So, if the creditor has a mortgage, it may be also 
necessary to resort to such suits to test the relative rights of the cred- 
itor and the assignée; but in ail thèse cases this statute would oper- 
ate to show that the législature had provided a means by which the 
assignée may bave sold, or may, pending any suit, proceed to sell, the 
property in controversy, unless restrained in a proper case by the 
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court of generalequity cognizance, freed from ail liena wliatever; 
thereby transferring ail those liens to the fund in the assignee's hands, 
where alone, after such a sale, can they be satisfied. Therefore, in 
such contingencies, the créditer would take nothing by his judgment 
and exécution or foreelosure except what he should get in the admin- 
istration of the estate ; but it does not follow from this that the court 
had no jurisdiction to give the judgment and issue the exécution, or 
no power to foreclose the mortgage at the suit of the creditor, if the 
assignée had not himself sold the property previously to its seizure by 
the equity court. If he has done that, the decree could be only that 
he pay over the f unds, retaining his surplus; if he had not so sold it, 
the decree would be that the equity court would sell the property, pay- 
ing the mortgage creditor and delivering the surplus to the assignée; 
thereby aecomplishing the same resuit. The fact that the assignée, 
under the régulation of the probate court, has power to sell the prop- 
erty discharged of ail liens does not necessarily prevent the equity 
court from proceeding to a foreelosure if the court can lay hands on 
the property itself before the assignée has sold, or on the substituted 
fond afterwards. Whether the courts would, in a given case, do any 
of thèse things dépends on the peculiar circumstances of each case, 
but whatever they may do, they can and will, in ail their dealings with 
the parties, secure whatever title the assignée may bave under his 
deed as interpreted by this statute; protect him in the discharge of 
his trust; enforce the rights, whatever they be, of ail parties, accord- 
ing to the law of the case, including this statute; and finally in this, 
as in other things, use their powers to carry out the contracta of ail 
concerned, the assignée inoluded. 

But it seems to me plain that whatever the courts of gênerai cog- 
nizance may or may not adjudge in a particular case as to ail this 
mass of rights arising out of the assignment and other contracts of 
the parties, this in no way affects the question whether, proprio 
vigore, this statute transfers the exclusive jurisdiction of ail contro- 
versies over that mass of contract rights to the probate court, and 
that that question dépends on the language of the act and its neces- 
sary implications, and not in any sensé on the effect of the assign- 
ment upon the rights of the creditors. If, for example, a creditor 
should sue the assignée for a conversion arising out of a sale made 
under the powers conferred by this statute, it is not a question of the 
jurisdiction of the probate court, exclusive or concurrent, but one con- 
cerning the title of the assignée, and his power over the property under 
the assignment, as regulated by this statute. If that power be not 
exceeded, but properly exercised, the assignée is protected, not be- 
cause the probate court has jurisdiction to direct the sale, concurrent 
or exclusive, — eertainly not because no other court can acquire juris- 
diction over the property, — but simply for the reason that, by virtue 
of the assignment and sale made under this statute, the assignée bas 
passed the title properly discharged of the liens or claims of creditors, 
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and transferred whatever liens exist about it to the fund in the as- 
signee's hands. Such was the case of Lindpnan v. Ingham, 36 Ohio 
St. 1, so mueh relied on in the argument, which was a suit for 
such a conversion, and the plaintiff failed because the assignée had a 
right to do what he did do, and the probate court the power to direct 
him to do that thing, and not because that court had exclusive jnris- 
diction over ail suits at law or in equity between the parties, 
or any jurisdiction whatever over such suits. The créditer had his 
remedy to go into the probate court to bave his claim allowed, in- 
cluding the récognition of his lien ; but I think the case does not 
sustain the position that a court of equity, on a proper suit brought, 
might not hâve acquired jurisdiction to foreclose the mortgage if it 
had, for good reasons appearing to the court, found it necessary at 
the suit of the creditor to do so. That question was not at ail before 
the court, and was not at ail considered. What is said is consistent 
with the construction I hâve suggested, and the application sought to 
be made in argument hère is an unwarrantable implication based on 
language pertaining to a wholly différent subjeot, The case only 
establishes that a prior mortgagee, who bas stood by and seen the 
assignée exécute his powers under this statute through the probate 
court, cannot hold him for a conversion, and can after such a sale 
seek his remedy only in the probate court, where, if the parties can- 
not agrée, provision is made for a suit in some other court which may 
require the assignée to allow his claim, which provision would seem 
to sustain the idea that the proceeding in the probate court is not in 
any sensé a gênerai suit to settle ail controversies, but rather one of 
administration without capabilities in that direction. 

The case of Dwyer v. Garloiigh, 31 Ohio St. 158, was a suit to fore- 
close a mortgage in the equity court, and the very contention made 
hère by défendants' counsel was made there, and the court intimâtes, 
undoubtedly, that the point was well taken but for the fact that in 
that case extraordinary relief was required to fofeclose the wife's dower, 
which the probate court then had no power to do, but bas by subsé- 
quent législation acquired, no doubt, because of the suggestions of that 
case; and it is argued hère that this amendatory législation is a légis- 
lative construction in favor of the prineiple intimated by the suprême 
court and so earnestly urged at this bar. If we were satisfied that the 
suprême court of Ohio intended to so construe this statute, we should 
unhesitatinglyyield any judgment of our ownwith great cheerfulness 
to theirs; but I am informed by counsel hère and others at the bar 
that neither the other state courts, nor the profession generally, hâve 
any uniform opinion on this subject, and that the practice and rul- 
ings are in much conflict because the point is not considered as at 
ail settled by either of thèse two adjudications, which are the only 
cases pertinent to the question. Technically, the last cited case is 
no more than the other an adjudication of the point; for it was held 
that the jurisdiction of the common pleas had not been ousted as long 
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as the probate court had no power to f oreclose the wif e 's dower , and tbis 
was all-sufficient to détermine tbe case. It remains to be seen whether 
the suprême court of Ohîo, now that the législature bas extended the 
power of the probate court and permits it to foreclose the wife's dower, 
would hold the jurisdiction exclusive. It does not necessarily foUow 
that it will when that point cornes more directly in judgment. It 
does not even logically follow that it should, and there is nothing in 
the principle of stare decisis to demand it. It is well known that 
courts narrow the effect of a décision in this regard to the précise 
point adjudicated, and do not follow the reasoning of the judge pre- 
paring the opinion as of binding authority. Beyond the adjudication, 
they consider the subject at large as fully open to further judgment, 
and confine tbe reasoning and language to the purpose there in hand. 
Wells, Ees. Adj. 527; Cohens v. Virginia, 6 Wheat. 264, 399; North- 
ern Bank y. Porter Tp., 110 U.S. 608, 616; S. C.4Sup. Ct.Eep.2o4. 
The doctrine of législative construction is a délicate one. It isan 
argument frequently of great force, as bere, and often a controlling 
principle in the construction of statutes, not because the législature 
has any power even in terms to déclare the interprétation of a pre- 
vious statute, but because, if the courts bave called attention to a de- 
fect or an omission, and it be supplied by the législature, there is a 
fact in tbe history of the législation from wbich the courts may rea- 
sonably infer the intent of the law-making power, which is, after ail, 
the ultimate object of ail construction. Potter's Dwar. St. 68, and 
notes; Sedg. St. & Const. Law, 252. But the législature no more 
tban the courts should be held to bave adopted either obiter dicta of 
judge's opinions or their reasoning not within that désignation, nor 
to bave legislated with référence thereto, without at least more évi- 
dence than exists from the mère inferences drawn from the relation 
of the two events in the matter of time. I do not much doubt that 
the décision under considération called attention to tbe want of power 
in the probate court to foreclose a wife's dower in the matter of the 
administration of assignments, — a power that was as much needed 
to complète the system adopted on the construction I bave suggested, 
as it would be on the construction that is urged by the défendants 
bere, — but it would be pressing the force of the fact beyond its legiti- 
mate eiïect to hold that it was the intention of the législature, by 
conferring that power, to adopt the suggestion that with that power 
the jurisdiction of the probate court would become exclusive, even 
though the suggestion be a part of tbe judicial opinion ealling atten- 
tion to tbe omission. Altogether, and in a word, I am not at ail sat- 
isfied that the législature or the suprême court of Ohio intended, 
either by the amendatory législation or thèse two décisions, to estab- 
lish tbe probate court into a tribunal of such enormous jurisdiction 
as that insisted on by tbe défendants' counsel, and tbink it more rea- 
sonable to construe tbe insolvent laws as establishing a spécial tri- 
bunal of régulation for the administration of tbe assignee's trust, and 
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that its jurisdiction is altogether subordinate and merely auxiliary 
to that of the ordinary courts of law and equity appointed to adjudi- 
cate ail controTersies of that character ariaing under the insolvent, as 
well as the other laws of Ohio. 

It is a familiar feature in the history of our late bankruptcy acts 
that in the beginning precisely the same enormous and exclusive 
jurisdiction was persistently claimed by the bankruptcy courts, was 
as persistently denied, and finally settled against the claim of juris- 
diction; the suprême court having "steadily set its face against that 
view." Eyster v. Gaff, 91 U. S. 521, 525. The claim was far more 
reasonable under the bankrupt law than under thèse insolvent laws 
of Ohio, as will be seen by a critical comparison of the two acts, 
and I hâve only applied the reasoning of our courts on the one to the 
other. So, too, it is a gênerai rule of law that in ail thèse cases of spé- 
cial tribunals their jurisdiction is strictly confined and never excludes 
the courts of ordinary jurisdiction, except upon the clearest direction 
of the législative will. Comegys v. Vasse, 1 Pet. 193, 212; Garland 
v. Wynn, 20 How. 6, 8; Judson v. Corcoran, 17 How. 612, 614; Fre- 
vall V. Bâche, 14 Pet. 95, 97; Lindsey v. Hawes, 2 Black, 554, 558. 

I hâve reaehed my conclusions with great diffidence, and, being a 
étranger to the laws of Ohio, bave reserved my own opinion until it 
could be submitted to the better judgment of our Brother Sage, who 
heard thèse questions on demurrer, and who, I feel relieved to say, 
concurs with me in thèse conclusions. Let the plaintiff take a de- 
cree, with leave to apply to the court for the particulars thereof if 
the parties cannot agrée, inasmuch as the questions which may arise 
on that subject hâve not been sufficiently argued to enable us to dé- 
termine how far thèse insolvency statutes shall govern the terms of 
the decree, if at ail. 



TiRST Nat. Bank op Tolbdo and others v. Treasuebe of Lucas Co. 
(Circuit Court, iV. J). Ohio, W. B. December Term, 1885.) 

1. Taxation — Natioual Banks — TJnlawfui, Disckimination — Revised Stat- 

XTTBS OF THE UnITBD StATBS, § 5219. 

Where the taxing officiais of a city or county, which is, under the laws of 
the State, the territorial unit of locality for the taxation of Personal property, 
by agreement among themselves, without formai resolution to that elïect, 
reach a "teaï understanding" that they will assess ail Personal property at 
six-tenths of its actual value, and do this, but the national banks there located 
are assessed at a largerper centum of the actual value of their shares, the col- 
lection of the excess will be restrained; and this, although the excess is im- 
posed by a state board of equalization in its attempts to equalize the national 
banks among themselves throughout the state, or to equalize ail "incorpo- 
rated banks, " state and national. 

2. Same Subject — Standard dp Compabison nr the Matteb of Discbimina- 

TION. 

The act of congress which protects national banks from injurious discrim- 
inations does not limit the standard of comparison to the "moneyed capital" 



750 FEDERAL BEPORTEB. ' 

invested în the "incorporated hanks" of a state, but extenda to ail "moneyed 
capital in thé liands of individual cîtizens of the state." Toequalize the 
shares of national banks as to a part only of that moneyed capital, is not to 
equalize them as to the whole, which is necessary to comply with the statute. 

8. Samb StTBjECT — State Board op Equalization. 

Where the state board of equalization for the "incorporated banks" of the 
state attempts to equalize the national banks in one class inter sese, and the 
state banks in a separate clasa inier sese, but adopts one standard of percent- 
ages for the state banks and another standard for the national banks, upon 
the same basis of principal sums for calculation as to each class, and main- 
tains the average of one class at a différent figure f rom the average of the 
other, if the resuit be an assessment of the national banks at a higher valua- 
tion, comparatively, than the others, this is évidence, in a gênerai way, of a 
discrimination that is unlawful, and if it produces, as to the plaintifEs, an in- 
jurious discrimination, by assessing their shares at a valuation higher than 
other moneyed capital in the county or city where they are located, the ex- 
cessive taxation will be restrained. 

4. Samb Subject— Assessment Below Value in Monet. 

Nor is it any less an unlawful discrimination that the national bank shares 
are in fact assessed below "their true value in money. " 

In Equity. 

Thèse are five bills filed by the national banks located at Toledo, 
Ohio, to restrain ttie collection by the tax coUector of an alleged ex- 
cess of taxation, they having paid that which they admit to be due. 
The tacts are stated in the opinion of the court., 

Doyle é Scott, for plaintiffs. 

E. S. Dodd and G. Harmon, for défendants. 

Before Wblkek and Hammond, JJ. 

Hamjiond, J. The question presented by thèse cases is one of fact 
rather than law. The complainants contend that they fall within 
the principle of Cummings v. National Bank, 101 U. S. 153, and Pelton 
V. National Bank, Id. 143, while the respondent seeks to bring them 
within the rulings of Exchange Nat. Bank v. Miller, 19 Ped. Eep. 372, 
and Wagoner v. Loomis, 37 Ohio St. 571. It is better, however, before 
we consider the question of fact, to examine the précise bearings of 
thèse adjudications upon the rights of the parties hère. They sufS- 
eiently set forth the varions provisions of the constitution and laws 
of Ohio, and the peculiar methods of taxation in that state, and make 
it wholly unnecessary to repeat them in this connection. I under- 
stand the suprême court of Ohio to décide that, inasmuch as the con- 
stitution and laws of the state provide for equality of taxation by re- 
quiring ail property whatever to be assessed for taxation at its "true 
value in money," any citizen whose property is assessed below that 
value has no just cause of complaint because the property of other 
citizens is assessed at less than bis own, and his only remedy is to 
apply to the assessing oflBcers to increase ail assessments to their 
"true value in money." This is the constitution al test of equality, 
and, even where there is a fraudulent conspiracy to discriminate 
against a citizen or a class of citizens, there is no relief, unless it 
«an be shown that the burden imposed is greater than it would bave 
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been if ail assessments had been ruade at "their true value in money." 
While the suprême court of the United States bas not undertaken 
to décide tbat this is not a correct interprétation of the constitution 
and laws of Ohio, it does décide that national banks can only be taxed 
by the states to the extent permitted by congress, and that existing 
législation does not permit the state of Ohio, by direct statutory enact- 
ment, or through its taxing officiais, to systematically discriminate 
against those banks, even within the limit of the true value of their 
shares in money. Whatever may be the légal test of equality under 
the constitution and laws of Ohio, the test prescribed by the act of 
congress is that national banks shall not be taxed in excess of other 
moneyed capital. Eev. St. 5219. In the Pelton Case it was not 
complained that the taxation of the bank was greater than its true 
value in money, but only that, "while ail the personal propertyin 
Cleveland, including moneyed capital not invested in banks, was in 
the assessment valued far below its real worth, say at one-half or less, 
the shares of the banks, after deducting the real estate of the banks 
separately taxed, were assessed at their full value, or very near it." 
So, in the Gammings Case the oomplaint was based on conduct of the 
taxing officiais similar, if not identioal, in ail respects to that com- 
plained of in the case we are considering. There was no prêteuse 
that the shares were taxed beyond their true value in money, but 
only that other property being taxed at six-tenths of its value, the 
bank shares were assessed at a sum "fuUy eqiial to the selling priées 
of said shares and to their true value in money." The disproportion 
was the thing complained of and relieved against in both cases, There 
is nothing in the case of National Bank v. Kimball, 103 U. S. 732, 
which modiiies in the least the two others we bave cited. On the 
contrary, the rule is repeated that "where, though the law itself is 
unobjectionable, the officers who are appointed to make assessments 
combine together and establish a rule or principle of valuation, the 
necessary resuit of which is to tax one species of property higher than 
others, and higher than the average rate, the court will also give re- 
lief," as it will wher) the statute itself makes the injurious discrimi- 
nation. 

And hère it may be remarked that the principle is finding exten- 
sion in its application, that fédéral prohibitions against the states 
cannot be evaded by making laws fair upon their face, and yet, in 
their administration, through common consent or neglect to enforce 
them, operating to annul the fédéral restriction. Virginia Coupon 
Cases, lié U. S. 269, 307; S. G. 5 Sup. Ct. Eep. 903, 923. The 
suprême courts of the United States and of the state of Ohio agrée 
that, if the constitution and laws of Ohio be obeyed, or obédience to 
them be enforced, no inequality of taxation can arise, except such as 
is incidental to the exercise of erroneous judgment in valuation ; or, 
to use the apt and forcible language of Judge Sage in Exchange Nat. 
Bank v. Miller, supra, only such that to relie ve against it would be to 
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substitute for "the judgment of the assessors, in their officiai valua- 
tion," the differing judgment of the parties themselves, or their wit- 
nesses, "as expressed in their testimony." But when the officiais 
chargea with the duty of assessing values deliberately détermine, in 
déférence to the popular will, nofc only to violate the statute itself, 
but the judicial admonition of those august tribunals, and adopt a 
différent mode of valuation, — as, for example, that they will place ail 
property on the duplicate at a certain percentage of its true value in 
money, — they cannot be permitted to apply one percentage to other 
property — especially, "other moneyed capital" — and a larger percent- 
age to the shares of national banks, for ihe simple reason that, what- 
ever the laws of Ohio may permit in this regard, a paramount act of 
congress forbids it. And there can be no question of intention or de- 
sign in such discrimination. In the very nature of it, arithmetically 
considered, there is discrimination in the opération ; and no reason- 
able man can be heard to say that he did not intend to discriminate 
when he applies a larger per centum of valuation in one case than 
another. If an assessor say, this pièce of property is worth $1,000 
and this $600, the first tax-payer cannot complain, though each pièce 
be worth precisely the same by every possible rule of value. But 
when the assessor says, thèse articles of property are each worth 
$1,000, or it may be différent sums, and I assess one at sia;-tenths, and 
the other at seven-teaths, he designedly discriminâtes injuriously — the 
fact that he ignorantly does it is immaterial — against the one af- 
fected, and he does an entirely différent thing than in the first opér- 
ation mentioned. The suprême court of the United States says that 
the peculiar taxing system of Ohio, with its various assessors and di- 
verse boards of equalization, does not, necessarily, resuit in such dis- 
crimination; but it has never said that when, in a given assessment, 
thèse boards, one and ail, or any one of them, adopt a six- tenths rule 
as to one tax-payer, and a seven-tenths rule as to another tax-payer, 
there is not necessarily a discrimination in the transaction. It has 
said just to the contrary, and so has the suprême court of Ohio when 
it declared that "taxing by a uniform rule requires uniformity, not 
only in the rate of taxation, but also in the mode of assessment upon 
the taxable valuation." Exchange Bank v. Hines, 3 Ohio St. 1, 15. 
A six-tenths mode as to one, and a seven-tenths mode as to another, 
is not uniformity. 

And hère it is to be observed, for the fallacy of the contrary rule 
lies in that direction, that it is wholly immaterial upon what principal 
sum of value you make thèse respective calculations of percentages. 
If it be determined to assess ail property at six-tenths of its "true 
value," or of its "market value," or by whatever name you desig- 
nate it, and that value be reached in one case by taking the par or 
face value of shares in a bank, let us say, and in another by taking 
a value higher than the par value, because the shares will sell for 
more, and on one you calculate six-tenths, and on the other seven- 
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tenths, the want of uniformity takes place, and résulta in a discrim- 
ination just as mueh as if the principal sums had been selected in 
exactly the same way. And it is no argument against the illegality 
of the discrimination to say that either of thèse principal sums was 
improperly taken as the basis of calculation, or that one was too 
large and the other too small, or that neither is just what it should 
bave been. The vice does not consist of discrimination at that 
point, but beyond it, — at the point where the différent modes of as- 
certaining the final taxable value are adopted. The "systematic 
rule" that entitles the party to relief is taking a differing percentage 
for the final calculation. We do not say that unlawful discrimina- 
tions may not be made in ascertaining the principal sums on which 
to calculate the percentage, but that unlawful discriminations are 
always made whenever the principal sums having been ascertained, 
no matter how, a différent percentage is adopted in ascertaining the 
amounts to go upon the tax duplicate. Such a mode is just as "sys- 
tematic" if applied in a single instance as if applied in many, if 
adopted by one assessoras if adopted by ail, and is as "intentional" 
in its discrimination as if a preconceived purpose had been declared. 
One who touches a match to the powder might as well say that he 
did not intend that the powder should explode, as that an assessor 
should say that under such a rule he did not intend to discriminate. 
We do not wish to say that inequalities of valuation arrived at by 
erroneous mathematical calculations corne within the rule of équit- 
able relief more than inequalities otherwise reached by the imperfect 
processes of human judgment, but only that the prooess to which we 
hâve adverted carries upon its face the inhérent évidence of a system.' 
atic rule of assessment that necessarily discriminâtes against the in- 
jured tax-payer, and that, on the principle that ail must be taken ta 
intend the inévitable conséquences of their conduct, such discrimina- 
tion is designedly oppressive. That a court of equity has jurisdiction 
to relieve against it there can be no doubt. Boyer v. Boyer, 113 U. 
S. 690, 695; S. C. 5 Sup. Ct. Rep. 706; Covington Nat. Bank v. Cov- 
ington, 21 Fed. Rep. 484; Stanley v. Albany Co., 15 Fed. Rep. 483; 
National Bank v. Farwell, 7 Fed. Rep. 518. And, to quote: "Thèse 
décisions show that, in whatever form the question has arisen, this 
court has steadily kept in view the intention of congress not to per- 
mit any substantial discrimination in favor of moneyed capital in the 
hands of individual citizens as against capital invested in the shares 
of national banks." 113 U. S. 695; 5 îSup. Ct. Eep, 709. Nor do I 
understand thèse cases to imply' that there must be "a fraudulent 
conspiracy" between more than one person engaged in the business 
to injure the national banks, eo nomine, by assessing them at a higher 
valuation than the average; but only that, whatever be the state of 
mind of the taxing officiais on the subject, and be the assessors one 
or many, no rule of valuation shall be adopted that lacks the élé- 
ment of uniformity in its application to ail alike, if the rule be in- 
v.25F,no.l3 — 48 
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jurions in its opération by disoriminating agaînst the banks under 
the protection of congress. 

Corning now to the facts of this case, let us first examine the action 
of the Btate board of eqaalization. We hâve in their own report the 
"rules" by which that action was governed, as follows: 

"The state board of equalization of bank shares adopted the folio wing rule 
for arriving at the valuation of national banks: (1) Take as a basis ainount 
of capital, surplus, and undivided profits, as representing the actual value of 
the shares. (2) ïake the assessed value of the shares as flxed by the county 
auditors, exclusive of real estate, and aseertain what per cent, it bears to the 
sum of the capital, surplus, and undivided profits. It was found that the 
value, as flxed by county auditors, was 68 per cent, of actual value. (3) For 
the purpose of equalizing, as nearly as possible, the valuations, and allowing 
a reasonable margin for the judgraent of the auditors, the board decided it 
would détermine the value of the shares as follows: In ail cases wliere the 
per cent, of assessed value to actual value did not exceed 75 per cent., or fall 
below 65 per cent., it should remaiii as returned by county auditors. In ail 
cases where such value exceeded 75 per cent., it should be reduced to 75 per 
cent., but a réduction of more than 10 per cent, should not be made, except 
in spécial cases of apparently excessive valuation. In ail cases where such 
value fell below 65 per cent., it should be increased to 65 per cent., but an 
increase of more than 10 per cent, should not be made, except in spécial 
cases where the value flxed by the auditor was deemed excessively low. (4) 
To the values thus found was to be added the assessed value of real es- 
tate. Same rule was used in flxing valuations of state banks as national 
banks, except that 55 to 65 per cent, was taken as a basis instead of 65 and 75." 

Now, passing for a moment aU contention as to the circumstanoes 
under which it was done, there is no doubt of the fact that the county 
auditor of Lucas county in the discharge of his function, under the 
Eevised Statutes of Ohio, § 2766, took precisely the same basis for 
the "actual value of the shares" that this board did, namely, the par 
value of the stock, the surplus, and undivided profits, as returned by 
the respective banks themselves; and he did this uniformly, treating 
the only state bank in the county in precisely t\iie same way. This 
was the "judgment of the assessor in his officiai valuation" of the 
actual or "true value in money" of ail bank shares in the city of To- 
lède. It were bootless to inquire whether the "unofficial judgment" 
of witnesses would not bave found the true value in money to bave 
been différent because thèse shares, or some of them, could hâve been 
converted into money at higher figures ; for, both the primary and 
revising officiais appointed to make this assessment agreed, by their 
action, that it should be flxed at the par or face value of the stock, 
surplus, and profits as returned hy the banks themselves. Hence wé 
hâve a uniform basis of the principal sums to start with, and our 
only inquiry is, bave thèse officers adopted a uniform rule of percent- 
ages in fixing the final values for the tax duplicate, or hâve they 
adopted rules on that subject which, for want of uniformity, resuit in 
producing an inequality that necessarily, from the nature of the rules, 
discHminates against the national banks, by putting them on thé 
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duplicato at a higher percentage than "other moneyed capital in the 
hands of individual citizens ?" 

Unfortunately, we hâve not, in thia record, a tabulated statement 
Bhowing the action of this board in référence to ail the national banks 
in the state of Ohio, but we hâve such a statement as to ail the state 
banks. By it there appears the fact that, starting with the same uni- 
form basis of calculation, the average assessed values, as fixed by the 
county auditors, was 59 per cent, of that sum; and when the board 
had flnished with the application of its own rules to each bank ac- 
cording to its déserts, the average was the same, — 59 per cent., — but 
there were remarkable changes in the detailed results, to which référ- 
ence will be presently made. It appears, by thèse rules themselves, 
that the averaged value fixed by the county auditors for national banks 
was 68 percent., on the same basis of calculation ; and, inferentially, 
when the equalization among them was completed, it was also left at 
68 per cent. It would seem, on the rule of percentages, that given 
a uniform basis of actual values, fixed by adopting those of a statu- 
tory rule requiring a uniform report of certain values for both classes 
of banks, this eqaalizing process could hâve been brought about by 
increasing the state banks — each according to its déserts — to the 
average of the national banks of &8 per cent.; or reducing the na- 
tional banks — each according to its déserts — to the average of the 
state banks of 59 per cent. ; or fixing any common per centum, and 
conforming ail alike to that. But the board did not do this, and con- 
tined its equalization to each class separately. The act of congreas 
having forbidden the greater taxation of national banks than state 
banks, or other moneyed capital of individual citi?ens, it would seem 
that this board of assessors, — for that is what they were, — in obéd- 
ience to it, should hâve had a care to equalize the national banks 
with the state banks, and not alone each class separately, inter sese. 
Hère was, according to this tabulated statement of its action in the 
matter of the state banks, an aggregated "moneyed capital" of $2,159,- 
491.04, in the hands of the state banks of Ohio, which they assessed 
at an average of 59 per cent, of that amount, being its par value 
as returned by the banks in obédience to a statute prescribing the 
method of making the return. Presumably, the amount returned 
by the national banks was not less, perbaps was largely more; and 
that was assessed, confessedly, at an average of 68 per cent, of the 
same par value returned in obédience to the same statute. This 
was a discrimination of 9 per cent, against the national banks as a 
whole without référence to its effect on the individual cases of either 
class. Moreover, the board adopted a sliding scale of increase and 
deerease differing 10 per cent, between national and state banks, 
which certainly did not tend to mitigate the discrimination already 
shown by the larger average of the returns made by the auditors. 

Taking the largest average of local valuation among the state banks, 
we find that a bank in Âshtabula county was assessed at 93 percent. 
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of the statutory return values, and was reduced to 83 per cent, by 
this board, being 24 per cent, above the average ; and the lowest, a 
bank in Monroe countj, by local valuation was placed at 16 per 
cent., and by state valuation was increased to 20 per cent., being 33 
per cent, beïow the average, and a différence of 57 per cent, between 
the two banks upon their statutory returns. If the same process was 
applied to the national bank class, as doubtless it was, hère would be 
discrimination against the bank taxed at the higher average in favor 
of the "moneyed capital" of the individual citizens owning the other 
national bank ; and it is just as much against the act of congress to 
discriminate in favor of one national bank as against another national 
bank as it is to discriminate in favor of other citizens. The effect of 
ail this on individual banks it is impossible to tell; but it shows, as 
évidence, that there was a discrimination against the national banks 
as a class in favor of the state banks as a class, and against the national 
banks inter sese, in some instances, certainly. Again, in direct viola- 
tion of the state statuts, (Eev. St. Ohio, § 2766,) this board, after fixing 
the "assessed value of shares, exclusive of real estate," instead of plac- 
ing that value on the duplicate, which would be deducting the real es- 
tate as it stood upon the duplicate, added the value of the real estate to 
the other. Why this was done is not at ail explained, and it was 
done as to both national and state banks. Perhaps they found that, 
under their manipulation of the returns, in some cases, as in that of 
the only state bank in Toledo, the value of the shares was such that 
to deduct the real estate ieft nothing for taxation. In that instance 
they found the value of the shares $35,031 ; and, as the value of the 
real estate had been already fixed on the duplicate at $37,630, to de- 
duct it would allow the bank to escape ail taxation on its shares. 
This was not an absurd resuit, under the particular mode of assess- 
ment adopted, and should not hâve deterred the board from obeying 
the statute, because it might frequently happen, under such a plan 
of assessing values, that a bank's real estate would exceed in value 
the value of its other resources, or its shares of stock, however that 
value may bave been fixed. But the direction of the statute is plain 
that the real estate must be deducted from whatever value is found 
as the actual value, and that this value, exclusive of real estate, should 
go on the duplicate. This could not happen, however, under the cor- 
rect statutory System of valuation pointed out by the suprême court 
of Ohio, when the value of the real estate 'would properly enter into 
the estimate of the total value of the shares of the bank, as prima- 
rily ascertained under the preceding section, unless the real estate, 
after paying the debts, should be ail that was Ieft. The technical 
meaning of * share of stock in a partnership or incorporated company 
is that portion of the surplus which belongs, under the articles of 
agreement or charter and by-laws, to the members according to their 
respective interest, after the property, real, personal, and mixed, bas 
been eonverted into money, and the debts paid. Estimating the mar- 
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ket or "true value in money" for the purposes of taxation is, pro hac 
vice, a conversion into money. And this is true, notwithstanding 
there may be a value beyond this arising, while the concern is in 
business, out of the good-will, or out of the franchise granted, -which 
may or may not be taxable according to circumstances, and whatever 
latitude be allowed for diverse schemes of taxation, or whatever con- 
Btitutional or statutory restrictions be imposed on any particular 
scheme. Bank of Commerce v. New York City, 2 Black, 620; Van Al- 
len v.Assessors, 3 Wall. 573; Farrington v. Tennessee, 95 U. S. 679, 
686; Delaware Tax Case, 18 Wall. 206, 229; Frazer v. Seîbern, 16 
Ohio St. 615, 619, 620. The effect of the wrong plan on this Toledo 
state bank was to assess it at very near the face value of its returns 
for taxation, or about 96 per cent. Of course, we hâve nothing to do 
with this particular inequality, but it illustrâtes that the inequalities 
■were "gross, if not scandalous," to use the phrase of the chief justice 
of Ohio. The System is essentially vicions, and necessarily résulta 
in discriminations as applied in this particidar assessment, though not 
necessarily in ail assessments; for, as the suprême court of the United 
States says in the cases cited, it may be that it is possible to so 
work it that no discrimination will take place in fact against any 
given national bank. Certainly, tbe conspieuous and intelligent offi- 
ciais constituting this state board of equalization understood, as we 
do, that inequalities and discriminations were the necessary outcome 
of their "rules;" and they found their justification, no doubt, and not 
unnaturally, in the décision of the state suprême court that, as long 
as they kept below the "true value in money" in ail cases, there was 
no violation of the constitution and laws of the state of Ohio, and dis- 
criminations were immaterial. But they certainly overlooked the act 
of congress as interpreted by the suprême court of the United States. 
Por, although their action in the premises did not necessarily, nor 
in fact, resuit in taxing any national bank at a valuation higher than 
its true value in money, as shown by the bank's own return, or, per- 
haps, not higher than its true value in money, as shown by the sell- 
ing priées in the market, it did resuit, as we can see in a gênerai way, 
if we take the state of Ohio as the unit of locality, in assessing the 
national banks, on the average, higher than the "other moneyed cap- 
ital" invested in state banks. 

Counsel for complainants attaek this report vigorously as inherently 
void on its face, because of the violations of the statute we hâve men- 
tioned, and insist that any increase arising from it should be enjoined 
as illégal. Not being in violation of the Ohio rule of equality by go- 
ing above the true value in money, we cannot assent to this, nor say 
that it is void ; but, under the fédéral or congressional raie of equality, 
we do think that, systematically, the national banks hâve been, by 
this action of the board of equalization, designedly assessed at a 
relatively higher value than other moneyed capital in state banks. 
The "rules" were discriminating within themselves, according to that 
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test, and each of the complainants hère shows that it was assessed 
at a valuation higher than the average applied to state banks, and 
therefore suffered by the discrimination in this gênerai way. , 

But, when we apply still another test of equality, the discrimina- 
tion becomes more glaring. TJnder the Ohio System of taxation, the 
state is not the unit of territorial locality for the valuation of ail 
"moneyed capital in the hands of individual citizens" of that state. 
It is the unit for rèal estate and for incorporated banks ; but for that 
vast field of investment of "moneyed capital" not employed by incor- 
porated banks, the counties and cities are the ûnits of locality, and 
it is there that equalization takes place, and not throughout thè state. 
But the act of congress does not at ail limit the standard of compari- 
son to "moneyed capital" invested in the incorporated banks of Ohio, 
but extends it to ail "moneyed capital in the hands of individual 
citizens" of that state. Hence we must look also to the counties and 
cities, and examine the allégations of thèse bills as to discriminations 
according to that comparison. There is no donbt of the f act, howèver 
it may hâve occurred, that in Lucas county ail personal property was 
placed, or intended to be placed, upon the duplicate by the taxing 
officiais at six-tenths of its value. So thoroughly was the rule car- 
ried out that money, about the value of which there was no room for 
any dififering "officiai judgment" as to its valu£, was placed at six- 
tenths, like the rest. The auditor, who was the primary assessor of 
bank shares, impartially assessed ail shares at six-tenths of the value 
as shown by their own returns, and deducted the real estate. as re- 
quired by statute. But the equalizing board, whose action we hâve 
been examining, disturbed this assessment by increasing the values 
of the complainants hère about as follows : 

First National Bank, - - - - - - 70 per cent. 

Second '• " - - - - - 66 " '• 

ïoledo ..... . . . . - 70 ■• " 

Merehants' •« «' . . . , - 68 '• •« 

Northern .< «• . . . . . - 65 " •' 

The auditor, however, took the responsibility of violating the in- 
structions of the state board of equalization, and did not add the val- 
ues of the real estate, but placed the complainants on the duplicate 
at the increase of that board of "assessed value, exclusive of real es- 
state," not deducting the real estate from those values. The resuit 
was they went upon the duplicate at something less than the fore- 
going figures, but ail in excess of the six-tenths of other property. 
The défense against this is, as before, that thèse officiais, one and 
ail, were charged with the duty of assessing complainants at the true 
value in money of their shares ; and, being belowth&t value, by what- 
ever imperfect processes they may hâve arrived at thé figures, there 
can be no complaint that other property bas been assessed at less 
than their own. What we hâve already said is an answer to this, 
because the six-tenths valuation was "a rule" so inberently uniform 
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" in its application that to increase the per centum was, ipso facto, to 
discriminate injuriously. 

But there was a " System" in it beyond that, if anything more be 
needed. There is conflict in the proof as to the fact whether the 
assessment at six-tenths was the resuit of formai action by the tax- 
ing oiScials, but none that there was a gênerai understanding to that 
efEect. It was not the resuit of accident, as is plainly shown by the 
proof. We shall not undertake to détail the testimony, but only to 
say that it establishes, we think, thèse facts. 

(1) Prior to the year in controversy the taxing officiais of Lucas 
county and the city of Toledo determined by formai résolution that, 
inasmuch as the decennial assessment of real estate in 18^0 had fixed 
the taxable value of that class of property at about one-half its value, 
it was only fair to assess personal property at six-tenths, as nearly 
as could be done. (2) In 1883 the local board of equalization de- 
termined, in consultation, to assess it in the same way; but, objec- 
tion being made that perhaps there was no power or was danger in 
taking a formai resolution to that effect, they agreed to let the action 
rest in a "mutual understanding" to so assess it, and without such 
formai action. Some witnesses say a motion was put and carried, 
but this was, perhaps, not quite correct; and the matter was left to 
a meire "understanding" among the members that they would direct 
the auditor to so instruet the local assessors, and when it came to 
equalization they would themselves act on that "understanding." 
(3) When the assessors assembled under the call of the auditor, pur- 
suant to section 2749, Rev. St. Ohio, some witnesses say he gave 
them the instruction to assess at six-tenths, — he says he did not, and 
we think that he is the most accurate; and that, while he and they 
agreed that it should be so assessed, to make ail property equal in 
taxation, he declined to so instruet them, but referred them to the laws 
of Ohio for their duty. (4) Nevertheless, the assessors themselves de- 
termined to assess at six-tenths, and, again, some witnesses say that a 
motion was made and carried, but it was nOt to be made a matter of 
record; but we think this is not, perhaps, quite accurate, but they did 
"mutually agrée" that they would so assess the property, and without 
such formai action. (5) The county auditor, yielding to the popu- 
lar will in that behalf, himself determined to so assess the banking 
capital within his jurisdiction. (6) The assessors did assess ail per- 
sonal property at six-tenths, as neariy as could be; the board of 
equalization corrected ail assessments according to their mutual un- 
derstanding, and equalized the returns in pursuance of that simple 
mathematical process; and the auditor did the same for the banks. 
(7) Thus, ail Personal property, except the "moneyed capital" em- 
ployed in the incorporated banks, went upon the tax duplicate at six- 
tènths, without more ado, and the returns of the banks were made 
to the state board of, equalization, with the xesults already mentioned. 
; Itîjeeds" only a statement of the facts to show.that this action of 
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the taxing officiais was as effectuai to invoke the opération of the 
légal principles we hâve referred to as if their action had been of the 
most formai character and made a matter of record; as effectuai, in- 
deed, as if the "usage," '*custom,""agreement," "mutual understand- 
ing," "tacit consent," etc., — by ail of which names it ia called by 
the witnesses, — had been embodied in a statute of the state of Ohio. 
The évasion attempted cannot be permitted. The method adopted 
was a "systematic rule" of assessment that should hâve been applied, 
and was, by the local assessors to ail alike; and any departure from 
it would amount to an illégal discrimination. Now, then, even if it 
be admitted that the state board of equalization had, throughout the 
state, exactly equalized ail "moneyed capital" invested in the "incor- 
porated banks," state and national, and yet there was a discrimina- 
tion against the national banks located in Lucas county or the city 
of Toledo in favor of "other moneyed capital in the hands of individ- 
nal citizens," and this discrimination was the resuit of a "systematic 
rule,"necessarily producing the discrimination, it would be unlawful 
and should be restrained; and this, for the plain reason that, what- 
ever be the test of inequality under the laws of Ohio, the act of con- 
gress has not said that the standard of comparison for the discrimi- 
nation prohibited, shall be confined to the moneyed capital invested 
in the incorporated banks of the state of Ohio, but extends to ail 
"moneyed capital in the hands of individual citizens" of that state. 
To equalize the national banks with a part only of the "other moneyed 
capital" is not to equalize them with the whole, wbich is necessary to 
compJy with the act. 

Let the complainants hâve decrees restraining the collection of the 
excess of taxation levied upon them, they having paid ail that they 
admit to be due. If the parties cannot agrée upon the amounts of 
the excess, there should be a référence to the master to settle it. So 
ordered. 

Welker, J., concurred. 



Metbopolitan Tbust Co. of New York v. PennsïIiVania, S. & 

N. E. E. Co. 

(Circuit Court, B. New Jersey. October 17, 1885.) 

1. Eailboab Moetgages— Whbrk Rkcordbd— New Jeesbt Statuti!. 

Railroad mortgages, when conveyin^ the franchises, and including personal 
chattels then or af terwards to be acquired, are not embraced in the New Jer- 
sey statute requiring the recording of chattel mortgages in the counties where 
the propertj may be situated, but are governed by section 86 of the "Act re- 
specting railroads and canals. " 

2. Samb—Repeal— Section 86 of Railboad akb Canal Act. 

Section 86 of the act respecting railroads and canals has not been repealed. 
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eîther in ternis orby implication, by section 13 of tbe act of March 35, 1881, 
(Pam. L. 229,) entitled "A further supplément to the act entitled an 'Act con- 
cerning mortgages,' " approved March 27, 1874. 

On Pétition of Thomas Moore. 

Chas. T. Glen, for petitioner. 

Thomas G. Hillhouse, for complainant. 

M. I. Southard, for receivers. 

Nixon, J. The Pennsylvania, Slatington & New England Eailroad 
Company, a corporation existing under the laws of the state of New 
JerBey, made and exeouted to the Metropolitan Trust Company of the 
city of New York, as trustée, an indenture of mortgage bearing date 
July 1, 1882, upon ail their property, real, personal, and mixed, in the 
counties of Warren and Sussex, in the state of New Jersey, then 
owned by the said corporation, or afterwards to be acquired. The 
aaid mortgage was duly acknowledged on the twenty-sixth of Septem- 
ber of the same year, and recorded as a real estate mortgage in the 
clerk's office of the said counties on the twenty-ninth day of Septem- 
ber, 1882. On the ninth day of June, 1885, a bill of complaint to 
foreclose the mortgage was filed in this court by the said trust Com- 
pany, and an order was entered appointing William V. McCraoken 
receiver, upon his giving the required security, and directing him to 
take into his possession ail the real estate and personal ohattels of 
the said railroad company, and to hold the same pending the suit; 
and on the nineteenth of June, 1885, his bond being approved, ail 
the said property was.placed in his hands as receiver. On July 3, 
1885, Thomas Moore, of the city of Blizabeth, filed a pétition in this 
court, setting forth, in substance, that he was a judgment and exécu- 
tion créditer of the said railroad company ; that on the proceedings 
in the court of chanoery of New Jersey he had obtained on the fourth 
of August, 1884, a âial decree against the said corporation; that 
subsequently, to-wit, on May 7, 1885, he had filed and docketed an 
abstract of the decree in the clerk's office of the suprême court of the 
state, by virtue of the laws of the state in such case made and pro- 
vided; that under an order of the court of chanoery he caused a writ 
of fieri facias to be issued thereon, dated May 19, 1885, directed to 
Eoderick Byington, Esq., one of the masters of said court, command- 
j'ng him to levy and make of the goods and chattels of the said rail- 
road company the sum of $3,163.73, with interest from March 13, 
1885, and $40.08 costs; that the writ was delivered to the master, 
May 20, 1885; and that on the fourth and eleventh days of June, 
1885, he levied upon and took in his possession a large amount of 
personal property, particularly described in said pétition, in the 
counties of Warren and Sussex, and belonging to said corporation. 

The petitioner claims that he has the first lien upon the property 
levied on ; that the mortgage, not having been filed in accordance with 
the requirements of the statutes of the state respecting chattel mort- 
gages, is void as against the creditors of the mortgagor, and prays 
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that this court may so déclare, and may direct that the exécution shall 
be satisfied out of the proeeeds of the sale, if made by the receiver, or 
that the master maybe authorized to advertise and sell the said chat- 
tels, and appropriate the proeeeds to the payment of the petitioneir's 
demand. 

The suprême court, in Wiswall v. Sampson, 14 How. 52, points out 
the proper mode of prooeeding by ail those who wish to get access to 
the property in the custody of a receiver, and while the sale of such 
property is forbidden under an exécution in the hands of an ofBcer 
of another court and issued by virtue of a judgment at law or in 
equity, it clearly recognizea the duty of the court, where the law gives 
a priority of lien, to maintaiu and give eiïect to such priority in the 
distribution of the fund arising from a sale ordered by the court. 

The petitioner hère daims a superior lien under his decree and ex- 
écution, upon the ground that the mortgage was not filed and recorded 
in the counties of the state -where the property was located at the 
time of the exécution of the mortgage, in accordance with the require" 
ments of the statute then in force relating to chattel mortgages. 

The counsel for the trustée and receiver, on the other hand> însist 
that railroad mortgages, when conveying the franchises, and including 
the Personal chattels then or af terwards to be possessed, are not em- 
braeed in said statute ; that express provision is made by section 86 
of "the aot respecting railroads and canals" (N. J. Eev. 924) for re- 
cording such mortgages according to the laws regulating the convey- 
ance of real estate; that the mortgage in the présent case wâs so re- 
corded; and that section 13 of the act of March 25, 1881, (Pam. L. 
229,) entitled "A further supplément to the act entitled 'An act con- 
cerning mortgages,' " approved March 27, 1874, neither in terms nor 
by necessary implication hasrepealed section 86 of the act respecting 
railroads and canals. 

The question for considération is whether the last-quoted section 
lias been repealed. If it has not, the complainant's mortgage was 
lawfuUy recorded. If it has, then there was no record of it of which 
the petitioner was obliged to take notice, and his lien is subsisting 
and must be enforced. The section is not repealed in express terms. 
If it is repealed at ail, it is by implication, and the courts do not 
favor such repeals. Dwarris, in his treatise on Statutes, p. 174, 
says : 

"The leaning of the courts is so strong against repealing the positive pro- 
visions of a former statute by coEstruction as ahriost to establish tlie doctrine 
of 'No repeal by implication.' " 

The suprême court, in McCool v. Smith, 1 Black, 459, does not go 
quite so far„but holds that where statutes conflict no repeal of one by 
implication is allowable where it is possible to reconcile themi In 
Naylor v. Field, 29 N. J. Law, 287, the suprême court of New Jersey 
states the law more in accordance with the ordinary language of the 
text-book when it holds that, in order to construe a statute so as to 
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repeal a former statute by implication, the implication mu stbe a 
necessary one. The provisions of the new act must be of such a 
character that they cannot be carried out by allowing the former act 
to stand. A review of the législation of the state for a few years 
past will render it quite manifest that there was no législative in- 
tent to repeal the law which took railway mortgages out of the pro- 
visions of the chattel mortgage act. "When the last revision of the 
laws of the state was ordered by the législature, the revisers found in 
force and reported to the législature the act ooncerning chattel mort- 
gages, approved March 24, 186é. This act made ail chattel mort- 
gages absolutély void as against the creditors of the mortgagor, and 
subséquent purchasers and mortgagees in good faith, unless the 
mortgage, or a true copy thereof, was filed in the clerk's office of the 
county wherein the mortgagor, if a résident of the state, resided at 
the time of the exécution thereof; and if not a résident, then in the 
clerk's office of the county where the property was then situated. 
They also found in force and reported the act of April 21, 1876, being 
a supplément to the "Act respecting railroads and canals," the fourth 
section of which provides : 

"That nothing in any of the laws of this state shall be held to require the fll- 
ing of record in the clerk's office of any county of any njortgage given by such 
corporation, le., one organized under the act respecting railroads and canals, 
couveying the franchises thereof, and whereby also any chattels there or there- 
after to be possessed and acquired by such corporation shall purport to be 
mortgaged: provided, that such mortgage shall be duly lodged for registry 
according to the laws regulating the conveyance of real estate." 

This act was doubtless passed to put at rest in New Jersey the 
question which divided many of the fédéral and state courts : whether 
a mortgage embracing the franchises, rolling stock, and chattels of a 
railroad corporation should be treated as a real-estate mortgage only, 
or also as a chattel mortgage. 

The learned chancellor of this state, in Williamson v. New Jersey 
S. R. Co., 28 N. J. Eq. 277, foUowing what seemed to be the weight 
of fédéral authority, held that, as between a mortgagee and an exécu- 
tion creditor, the rolling stock and chattels appertaining to a railroad 
Company, mortgaged with the railroad, were a part of the realty. The 
court of errors and appeals (29 N. J. Eq. 337) unanimously reversed 
him, and held that the mortgage in that case, so far as it related to 
the rolling stock and chattels, was within the provisions of the act 
concerning chattel mortgages, and was void as to ail creditors, and 
subséquent purchasers and mortgagees in good faith, becanse it had 
not been filed as a chattel mortgage. 

Thèse décisions of the state courts were, in fact, subséquent to the 
act of April 21, 1876 ; but the eSect of that législation upon the chat- 
tel-mortgage act of 1874 was not involved, the courts finding that the 
rights of the creditors of the corporation had been vested before the 
act of 1876 was approved, and holding that the last-quoted statute 
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was not rétrospective in opération, and therefore could not affect the 
détermination of the question involved. 

The law thus stood until 1878, when the législature passed another 
supplément to the ehattel-mortgage act. Pam. L. 1878, p. 139. Thia 
is stated in the title to be a supplément to the act respecting mortgages, 
approved March 27, 1874, and it required, in addition to the provis- 
ions of the original act, that there should be annexed to the mortgage, 
or to the copy thereof filed, an affidavit or affirmation, made and sub- 
soribed by the holder of the mortgage, stating the amount due and 
to grow due thereon. Two weeks afterwards the same législature, 
fearing that some misconstruotion might be plaeed upon the provis- 
ions of the supplément, and exercising, I think, an excessof caution, 
passed a f urther supplément, (Id, 347,) providing "thatnothing therein 
oontained should be taken, construed, or held to apply to any mort- 
gage of Personal property included in a mortgage of franchises and 
real estate heretofore or hereafter made by any railroad company, and 
which has been or shall be recorded as a mortgage of real estate in 
every county in which such railroad or any part of it is or shall be 
located; and f urther, that it shall be necessary to file as a chattel 
mortgage any such mortgage as is in this proviso described." 

I think this may be justly regarded as the expression of the légis- 
lature that in their supplément amending the ehattel-mortgage act 
there was no intention to disturb the provisions of the railroad and 
canal act, which had plaeed railroad mortgages, inoluding the fran- 
chises, rolling stock, and chattels upon a différent and separate foot- 
ing. 

Another supplément to the ehattel-mortgage act was enacted March 
12, 1880, (Pam. L. 266,) which simply provides for the record of 
chattel mortgages, and which was properly intended to avoid the 
necessity of refiling from year to year, as had previously been re- 
quired. See Stevenson v. Vosseller, 43 N. J. Law 553. 

A further supplément, and the one in force at the date of recording 
the complainant's mortgage, was approved March 25, 1881. Pam. 
L. 226. It provided for the acknowledgment and record of ail chat- 
tel mortgages in suitable books furnished for the purpose by theclerks 
of the several counties of the state, and in the thirteenth section 
thereof repealed ail acts and parts of acts inconsistent with said sup- 
plément. 

The counsel for the petitioner contend that the phraseology of this 
statute is broad enough to include railroad mortgages which embrace 
the rolling stock and chattels, and that, therefore, the section of the act 
respecting railroads and canals, which authorizes such railroad mort- 
gages to be recorded as real-estate mortgages, is necessarily repealed. 
But the foregoing summary of the législation, in my judgment, proves 
a différent intent. It was the obvions design of the législature, in the 
repealing act, to reach only the varions suppléments of the ehattel- 
mortgage act, and it did not mean, in this gênerai law respecting 
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chattel mortgages, to repeal the spécial act concemîng raîlroad mort- 
gages oontaining chattels. 

It results from the view of the case that the petitiou must be dis- 
missed. 



Hawloetz V. Kass. 
(Ovrcuîi Court, 8. D. New York. November 12, 1885.) 

Penaltibs AOT) FoBFEiTxmBS— Rev. St. § 4901— Action to Recovbr Penalty 
— Proof Beyond a Rbasonable Doubt. 

In an action to recover the penalty prescribed by Rev. St. § 4901, for print- 
ing the word "patented" on an article not çatcnted, proof beyond a reasona- 
ble doubt is not required, butltissufflcientif the jury are reasonably satisfled 
upon the évidence as to ail the material f acts. 

Appeal from District Court. 

Louis G. Raegner, for plaintiff in error. 

Antonio Knauth, for défendant in error. 

Wallaoe, J. Upon the trial of this action in the district court a 
verdict was rendered for the plaintiff, and the défendant has brought 
this writ of error to review the judgment entered upon the verdict. 
The action was brought under the provisions of section 4901 of the 
Eevised Statutes, to recover penalties for marking unpatented arti- 
cles as patented, with intent to deceive the public. By the statute, 
one-half the sum recovered is given to any person who may sue for 
the same, and one-half goes to the United States. Upon the trial 
the judge instructed the jury, in substance, that they were to be rea- 
sonably satisfied upon the évidence as to the material facts upon 
which the plaintiff's right to recover depended ; that is, whether the 
article was stamped as patented by the défendant, or by his employés 
under his directions ; whether the article was unpatented ; and whether 
it was stamped as patented by the défendant with intent to deceive 
the public. They were also instructed that the plaintiff could not 
recover, although the article stamped was not patented, if the de- 
fendant honestly believed that it was patented under a certain pat- 
ent owned by him. They were further instructed that the defend- 
ant's patent did not embrace the article stamped. The défendant 
requested the judge to instruct the jury thatthe plaintiff was required 
to prove his case with the same particularity and exactness as on the 
trial of an indictment. The court declined to give this instruction. 
The défendant excepted to the court's refusai to instruct the jury as 
requested, and also to the instruction that the article in controversy 
was not covered by the defendant's patent. He now assigna this re- 
fusai to instruct and the instructions given as error. 

As to the instruction in référence to the defendant's patent, it was 
clearly the duty of the trial judge to construe the patent, and déter- 
mine its Bcope and effect. There was not the slightest room for 
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doubt, upon the évidence, that the patent did not cover articles such 
as it was alleged had been stamped as patented by the défendant. 
There was no question of fact, upon this point, which could bave 
been properly submitted to the jury. 

The instruction asked for in référence to the exactness and par- 
ticularity of proof required, upon the trial of such an action, called 
for the statement of a mère abstract proposition, and if it had been 
given by the judge would not hâve enlightened the jury, without a 
further explanation respecting its practical application to the case 
in hand. Assuming, however, as has been assumed by counsel on 
the argument, that the request and refusai was in effect a refusai to 
charge the jury that the plaintiff's évidence must prove his case be- 
yond a reasonable doubt, it should be held that the instruction was 
properly refused. The question whether, in a civil action brought 
to recover a penalty, the case must be proved against the défendant, 
as in criminal cases, beyond a reasonable doubt, has seldom been 
decided, and is one upon which the authorities disagree. In the case 
of White V. Comstock, 6 Vt. 405, it is held that such strict proof was 
not required, and that it was sufEcient if the jury were reasonably 
satisfied upon the évidence. In Hitchcock v. Munger, 15 N. H. 97, 
the contrary was held. In each of thèse cases the action was brought 
to recover penalties for taking usurious interest under a statute 
authorizing a recovery in treble the amount exacted. Both of the 
décisions were by courts of last resort. 

The question does not seem to hâve been determined or considered 
by the fédéral courts except at nisi prias. In Nicole v. Newell, 1 
Fisher, 647, Spragdb, J., in charging the jury, instructed them in a 
case like the présent that the plaintiff must prove his case beyond a 
reasonable doubt. On the other hand, in suits for forfeiture tried in 
this circuit, the jury bave been instructed, as they were in the présent 
case, that it is incumbent upon the plaintiff to establish his cause of 
action by the évidence to their reasonable satisfaction. In Lilien- 
thal's Tobacco v. U. S., a case tried in this court and taken by writ 
of errortothe suprême court, — a forfeiture case in which the défend- 
ant was charged with acts in fraud of the revenue, — the instruction 
was that the government must show to the satisfaction of the jury 
that such intent to commit a fraud upon the law existed. See 97 
U. S. 257. In the suprême court in that case the suggestion was 
considered whether the court below erred in not instructing the jury 
that they could not find that the property was forfeited unless the 
matters charged were proved beyond a reasonable doubt. Mr. Jus- 
tice Cliffoed, who delivered the opinion, stated that the question 
was not properly raised by the exception or assignment of errors, but 
intimated quite plainly that there was no merit in the point. Page 
271. 

The case of Chaffee v. U. S., 18 Wall. 516, is sometimes cited by 
the text writers as an authority that in an action brought by the 
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government to recover a penalty, the burden rests npon the govern- 
ment to make out its case beyond a reasonable doubt. Whart. Ev. 
§ 371. The Byllabas in tbe report of that case is to this effect ; but 
an examination of the opinion shows that no such point was con- 
sidered by the court. The only point deoided was that the instruc- 
tions in the court below were erroneous, because they were in sub- 
stance "that the government need only prove that the défendants 
were presumptively guilty, and the duty thereupon devolved upon 
them to establish their innocence, and if they did not they were 
guilty beyond a reasonable doubt." Commenting upon the instruc- 
tions given, Mr. Justice Field said: 

"The instruction sets at naught established principles, and justifies the 
criticism ot eounsel that it substantially withdrew from the défendants their 
constitutional right of trial by jury, and converted what at law was intended 
for their protection,— the right to refuse to testify, — into the machinery for 
their sure destruction." 

Upon principle it is not apparent why the rules of criminal évi- 
dence should be imported into the trial of actions of debt for penalties, 
any more than in any other civil actions in which an issue of criminal 
conduct, such as arson, forgery, perjury, adultery, etc., may be in- 
volved. The décisions in this class of cases are collated in Abb. Tr. Ev. 
495, (note,) and the author states that the rule followed by the greater 
number of American authorities is that proof beyond a reasonable 
doubt, such as is requijred in criminal cases, is not necessary. In the 
fédéral courts it bas been held that the rule in civil and not the one 
in criminal cases, as to the quantum of proof, applies. Scott v. Home 
Ins. Co., 1 Dill. 105; Huchberger v. Merchants' Ins. Ce, i Biss. 265. 

In many actions for penalties the issue does not involve an act of 
any appréciable degree of moral turpitude on the part of the défend- 
ant. Many statutes croate penalties for acts of mère neglect, in 
■which the knowledge or intention of the offender is not an ingrédient. 
The public welfare may require a rigorous enforcement of some stat- 
utes of this kind, but the transgresser is not a criminal, and it seems 
absurd, when he is charged in a civil suit with their infraction, to re- 
gard him as such, and try him by the rules of criminal évidence. If 
one rule of criminal évidence is to apply, ail should apply. If a jury 
are only to find a verdict upon a case proved beyond a rational doubt, 
then the défendant should be permitted to throw his character into 
the scale of conflicting probabilities, and prove gênerai good charac- 
ter to rebut circumstantial évidence of guilt. Yet it is well settled 
that évidence of gênerai good character is not admissible in civil ac- 
tions, where the party oïïering it is charged with fraud, or tort, or 
criminal conduct, but is only admissible in a direct prosecution for a 
crime. U. S. v. Wood, 13 Blatchf . 252. It is more consonant with 
good sensé to hold that in suits for penalties, as in ail other civil ac- 
tions, the effect of the évidence should be 'considered with référence 
to the character of the act with which the défendant is charged ; that 
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the gravîty of the charge and the légal presumption of innocence be 
considered together; and that in analogy to the rule now more gen- 
erally sanctioned in civil actions, where an act of grave misconduct 
is imputed to a party, it should be deemed enough that the jury are 
reasonably satisfled upon the évidence as to ail material facts. Such 
was in substance the instruction in the court below. 
The judgment of the district court is affirmed. 



Ameeioan Diamond Eock-Boring Co. v. Shbldon and others.* 

SaME V. SUTHEBIiAND FaLLS MaEBLB Co. 

Same V. GiLSON and others. 
{Oireuit Court, D. Vermont. December 9, 1885.) "^ 

1. Patents pob Inventions— Reissue — Infbingement. 

Original letters patent No. 39,335, of July 14, 1863, had a single claim. It 
was reissued in No. 3,609, October 36, 1869, with four claims. Meld, f ollowing 
the ruling in American Diamond Drill Go. v. SulHean M. Co., 31 Fed. Rep. 74, 
tliere is no claim in the reissue, or set of claims, that covers the same inven- 
tion as the original and no more, and no claim of the reissue tha^t is within 
the claim of the original and covers the infringement. 

2. Same — Enlabged Claim in Rbissue. 

Although the défendants' device wonld hâve infrînged the claîm of the 
original patent if in force, and was also covered by an enlarged claim of the 
reissue, it was held that the enlargement of the claim by a reissue six years 
after the original rendered such claim invalid, according to the séries of later 
décisions on reiasued patents. 

8. Same — Enlargement of Claim — Infkingembnt. 

Reissued letters patent No. 3,609, of October 36, 1869, compared with its 
original, No. 39,335, of July 14, 1868, and Md, that the flrst claim of said re- 
issue was invalid because of unwarranted enlargement, and that the second, 
third, and f ourth claims were not infringed by défendants. 

4. Same — Pbacticb. 

This was a rehearing granted on condition that an accounting then being 
had before a master should not be prejudiced thereby, (34 Fed. Rep. 375,) and 
the bill is now dismissed without préjudice to such proceedings in case of an 
appeal from and a reversai of this decree. 

In Equity. 

Edward G. Thompson and Benjamin F. Thurston, for plaintiff. 

Edwin T. Rice and Aldace F. Walker, for défendants, 

Whbelee, J. Thèse causes hâve been reheard, pursuant to the 
granting of the motion for that purpose. 24 Fed. Eep. 374. It still 
appears that Leschot made a valukble invention, which he patented 
in original letter No. 39,235, dated July 14, 1863, the substance and 
principle of which the défendants hâve made use of, as bas been be- 

1 Keported by Charles C. Linthioum, Esq., of the Chicago bar. 
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fore held in thèse cases. 17 Blatchf. 208, 303; 2 Fed. Rep. 353, 
The patent was reissued in No. 2,609, dated October 26, 1869, to hia 
assignée, The material question now is whether the reissue, or any 
part of it, is valid to cover this infringement. 

The original had a single daim for a tool for boring or cutting rock 
or other hard substances, composed of an annular or tubular stock 
or crown, armed with a séries of diamonds, and operating substantially 
as in the spécification specified. It was there described as operating 
by being f astened to a tubular boring-bar, baving a rotary and a direct 
forward motion, through which a stream of water could be injected to 
wash out and carry away the détritus produced. The spécification is 
not added to in the reissue, except to state in the description of what 
the invention consists in that it consists also in the combination 
with the described boring-tool of the tubular boring-bar, whereby 
motion is imparted to the boring-head, and through which a stream 
of water is forced. This combination was described before, when 
the description of the tool, and of its connection with and opération 
by the boring-bar was given, although it was not called a combina- 
tion; and the calling it a combination, or the statement that the in- 
vention consisted also in this combination, does not appear to vary 
the prior description in efifect. 

The reissue bas four claims, and the claim of the original is not 
in terms reprodueed in either. The first is for a continuously revolv- 
ing and progressing boring-head, having projecting diamond points, 
in combination with a tubular boring-bar, substantially as and for 
the purposes specified. The second is for the row of cutting edges, 
when attached to a revolving boring-head so as to project beyond the 
circumference thereof, for the purposes specified. The third is for a 
revolving and progressing boring-head having cutting points project- 
ing beyond the periphery thereof, in combination with a hoUow cen- 
tral drill-rod through which water is forced or passed. The fourth 
is for a séries of cutting edges arranged in the face and upon the ou ter 
and inner périphéries, respectively, of a tubular or annular bit or 
boring-head, substantially as and for the purposes specified. The dé- 
fendants hâve used, during the life of the reissue, a eonical boring- 
head, armed with diamonds set flush with the periphery and in vari- 
ons places on the eonical surface, so as to out away the whole core, 
formed upon an annular stock, conneeted with and operated by a. 
tubular boring-bar, through which, and through the annular stock and 
holes in the boring-head, water was passed to wash out and carry 
away the détritus produced by a rotary and a direct forward motion 
given to the boring-head by the boring-bar. This was Leschot's in- 
vention, without the diamonds projecting cireumferentially beyond 
the periphery, and with the addition of the central portion armed with 
diamonds for cutting away the whole core. A substantial part of 
Leschot's invention, as patented in bis original patent, appears to 
hâve been taken by this use ; and although taken to be improved upon, 
v.25F,no.l8— 49 
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the taking would nevertheless appear to hâve been an înfringemerit 
of the original patent, if in force. 

It is argued that separable claims of the reissue cover the same 
invention as the original and no more. If so, such claims would 
seem to be as valid as the original, and would be infringed by 
whatever would infringe that. Gage v. Herring, 107 U. S. 640; S. C. 
2 Sup. et. Eep. 819; Reed v. Chase, 25 Fed. Eep. 94. As the 
second claim is limited to a row of cutting edges when attached to a 
revolving boring-head so as to project beyond the circumference, and 
the third to a combination of a hollow drill-rod with a boring-head 
having cutting points projecting beyond the periphery ; and the fourth 
to a séries of cutting edges arranged upon a tubular or annular 
boring-head, and the défendants hâve not used cutting edges or points 
projecting beyond the circumference or periphery of a boring-head, 
nor a tubular or annular boring-head, — the défendants hâve not in- 
fringed either of those claims as they are made, and they may be 
laid out of further considération. 

The first claim is not for a tool operating substantially as specified, 
as the claim of the original patent is; and does not, therefore, take 
in the opération including the means of opération, as that claim 
might; but is for the combination of any boring-head having pro- 
jecting diamond points with merely a tubular boring-bar. It leaves 
out the injection of water through the boring-bar from the combi- 
nation, which the claim of the original might cover, and leaves out 
the limitation of that claim to an annular boring-head, and extends 
the combination to that extent beyond what the original would cover. 
This enlargement of the claim, so long after the original, is not 
valid according to the séries of later décisions upon reissued patents, 
as now understood. The combination is an en tire ty, not separable 
from what the original would cover. The statute in force when this 
patent was first grantod, giving patentées the right to maintain an 
action for infringement of such parts of their inventions as were bona 
fide their own, as well as that in force when the reissue was granted, 
and now, carefully limited the right to such material and substan- 
tial parts of the thing patented as could be definitely distinguished 
from the parts claimed without right. Act of 1837, c. 45, (5 St. at 
Large, 191, § 9;) Eev. St. § 4922; Gage v. Herring, 107 U. S. 640; 
S. C. 2 Sup. et. Eep. 819. The part of this claim that might 
cover the infringement is blended with, and not separable or dis- 
tinguishable from, the rest.- There is no claim in the reissue, or set 
of claims, that covers the same invention as the original and no more, 
and no claim of the reissue that is within the claim of the original 
and covers the infringement. Thèse considérations lead to the same 
resuit that was reached upon the same patent in American Diamond 
DriU Co. V. Sullivan M. Co., 21 Fed. Eep. 74. Adecree dismissing 
the bill of complaint necessarily foUows; but upon the conditions, as 
to saving what bas been done upon the accounting in case of an ap- 
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peal and reversai, whîch were made on granting the rehearing. Let 
a decree be entered dismissing the bill of complaint without préju- 
dice to the accounting had, in case of reversai on appeal. 



The Baeeb. 

WiNSLOw and others v. The Baker, her Cargo, eto. 

{Otcuit Court, 8. D. New York. November 13, 1885.) 

1. Salvagb— AwAKD — Appeai, to CraoïriT Court. 

The allowance of salva^e is necessarily largely a matter of discrétion, wMch. 
cannot be detertoined with précision by the api)lication of exact rules, and 
appellate courts are not disposed to interfère with. decrees in salvage cases 
merely because the sum allowed the salvors la larger than the appellate court 
would hâve allowed. 

2. Same— Amount of Awaed, how Dbtbkmined. 

Neither the value of the propertj^ imperiled, nor the exact quantum of serv- 
ice perf ormed, is a controlling considération in determining the compensation 
to be made. The péril, hardship, fatigue, anxiety, and responsibility encoun- 
tered by the salvors in the particular case, the skill and energy exercised bv 
them, the gallantry, promptitude, and zeal displayed, are ail to be considered, 
and the salvors are to be allowed such a generous recompense as wlU encour- 
age and stimulate similar services by others. 

3. Same — T0G Towing BtiBNmo Scow Loaded with Cotton from Slip into 

RrvBB. 

Under the circumstances of this case, held, that a tug that towed a burning 
scow, worth about $3,000, loaded with cotton, valued at about $39,000, from 
a slip where she caught flre out into the river, and to another pier, where th^* 
fire was extinguished by the flre-boats, was sufficiently recompensed by.al 
lowing the sum of $350, of which $150 should go to the owner of the tug, an** 
the remainder be apportioned among the master and crew. 

Appeal from District Court. S. G. 23 Fed, Eep. 109. 

Wilhel'mus Mynderse, for appellants. 

Alexander é Ash, for appellees. 

Wallace, J. Upon the circumstances in this case it should be 
held that the salvage services for which this suit was brought will be 
fairly compensated by a very moderato award. The lighter Baker, 
a scow with motive power, was discharging her cargo, consisting of 
baies of cotton, upon the dock of the Cunard Steam-ship Company 
when a fire broke out in her' cargo. She lay in a slip crowded 
with other vessels, with the steam-ship Servia at her port side, and 
another lighter, also loaded with cotton, along-side and made fast to 
her starboard side. The fire occurred about noon. Appliances were 
at hand for extinguishing the fire, and were immediately brought to 
bear. The dock was equipped with a stationary engine capable of 
throwing 350 gallons of water a minute in several streams from 1,300 
feet of hose, besides five hydrants for Croton water, with necessary 
hose, and three Mtna, fire extinguiahers, and three dozen hand gre- 
nades. There were also appliances for signaling the fire department, 
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and the signal had been given before the libelants appeared upon the 
scène. The steam-ship Servia was equipped with a steam-pump and 
ample hose for extingushing lires. As soon as the fire was noticed 
the stationary angine on the dock was started, and two streams of 
water were put upon the lighter, and two other streams were iikewise 
brought upon her from the Servia's apparatus. Although the fire 
was measurably controUed by thèse appliances it was not subdued, 
and the superintendent of the dock, fearing, doubtiess, that the fire 
would be communicated to the other vessels in the slip, hailed the 
tug Lyndhurst, then lyihg near by, with directions to remove the 
lighter from the slip. The libelants are the owners, master, and crew 
of the Lyndhurst. The tug immediately hauled the lighter out into the 
river and held her there for a few minutes, playing upon. her in the 
mean time a stream of water from her deck hose, until the city fire- 
boats, the Zophar Mills and the Havemeyer, arrived. As soon as 
the fire-boats arrived they went along-side the lighter and emptied 
upon her 10 or more streams of water while the Lyndhurst towed her 
to Pifty-seventh street, at which place her cargo was removed. A 
cotton fire can be smothered, but will remain in a smoldering condi- 
tion until the baies are removed and treated separately. It was 
necessary, therefore, to take the lighter to Fifty-seventh street. The 
value of the cotton saved was $29,000; the lighter was worth about 
$3,000. 

It is quite clear that the fire had not been satisfactorily subdued 
at the time the libelants were called upon to remove her from the 
slip, but was biirning so vigorously as to excite the appréhension of 
spectators for the safety of the surrounding shipping. The master 
of the lighter was absent at dinner, and the only hand on board as- 
sisted the crew of the tug in their efforts to remove the lighter from 
the slip. It was a prudent and necessary aet, in view of the danger 
to the other vessels in the slip, to remove the lighter as spëedily as 
possible. It may be doubted, however, whether the lighter and her 
cargo were much benefited by the service, beyond the towage, which 
was necessary in order to effect their removal to a suitable place for 
the spécial treatment of the cargo. In the interval which elapsed 
before the arrivai ot the boats of the fire department, the lighter was 
beyond the range of the fire apparatus by which she was protected 
measurably while in the slip, and no" protection was afforded to the 
lighter and her cargo except by the inadéquate appliances of the tug. 
During this interval the fire doubtiess increased, and the cargo sus- 
tained a corresponding injury. When the boats of the fire depart- 
ment did arrive, however, they were enabled to act more expeditiously 
and advantageously than they could hâve done if the lighter had re- 
mained in the slip, surrounded by other vessels and comparatively 
inaccessible. So, also, while the lighter was being towed to Fifty- 
Beventh street, during a period of about two hours, the men on the 
boats of the fire department, instead of being occupied partly in tow- 
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ing her, were able to give more exclusive attention to the work of ex- 
tinguishing the fire. For thèse reasons it is probably fair to assume 
that the ultimate loss to the cargo was less tban it would hâve been 
if the lighter had not been assisted by the Lyndhurst. 

Although compensation for salvage services does not inure to per- 
sons who are under a légal duty to perform them, and none, there- 
fore, can be claimed by the officers and employés of the fire depart- 
ment, nevertheless, the value of their services, as well as the value 
of the services rendered by those engaged in suppressing the fire 
before the tug was called, must be taken into account as though the 
reward was to be apportioned among the différent salvors according 
to the merit of each. The diminished loss which resulted from the 
services of the libelant is the proper basis for their compensation, so 
far as the value of the property saved is an élément of an award for 
salvage. Howmuch that isin the présent case it is difficult to déter- 
mine ; but obviously the services of the libelant contributed in a com- 
paratively insignificant degree to the total salvage. Thèse services 
were promptly and zealously rendered, but they were of short dura- 
tion, and, after the arrivai of the fire-boat, were not materially différ- 
ent from those incident to an ordinary towage service. During the 
two hours occupied by the services the libelants exerted themselves 
faithfully, but what they did did not involve any appréciable danger 
or hardship to themselves, nor even any unusual responsibility, except 
for the few moments before thefire-boats arrived. For usu al towage 
services the tug and her crew received compensation at the rate of 
from $10 to $15 par hour. The tug was somewhat blistered by the 
beat, and somewhat bruised by contact with the Zophar Mills, but her 
injuries were inconsiderable. Some of the men got more or less wet 
in the service. 

The district court decreed for the libelants the sum of $750. New 
testimony introduced upon this appeal modifies somewhat the aspect 
of the case as it was presented in the district court, more especially 
in regard to the extent of the péril to which the lighter and her cargo 
were exposed at the time the tog came to their assistance. Were it 
not for this testimony, the award made by the district court would 
be reduced reluctantly by this court, if reduced at ail. The allow- 
anee of salvage is necessarily largely a matter ot discrétion, which 
cannot be determined with précision by the application of exact rules. 
Dififerent minds, in the exercise of independent judgment upon the 
same évidence, seldom coïncide exaetly in their view of the faets, or 
give the same prominence to the varied éléments which make up 
the case. An approximate concurrence is ail that can be expected. 
For this reason, appellate courts are not disposed to interfère with 
decrees in salvage cases, merely because the sum allowed the salvors 
is larger than the appellate court would hâve allowed; and the cir- 
cuit courts of the United States are influenced by this view. The 
Emulom, 1 Sum. 214. 
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It is urged for the libelants that the decree of the district court 
awarded a much smaller percentage to the salvors upon the vahie 
of the property than is usually allowed according to the décisions. 
Courts do, "to a certain and limited extent," to quote tbe language of 
Dr. LusHiNGTON, "take into considération the value of the property 
saved, in assessing salvage compensation, with the view of making the 
gênerai rate of compensation suiïïcient to induce persons to under- 
take salvage service, and, as it were, making up in cases of large value 
for the impossibility of giving a complète and adéquate reward in 
cases of small values." The Henry, 2 Eng. Law & Eq. 567. As is 
said by Bkadley, J., in The Suliote, 5 Fed. Eep. 99, 102 : "The al- 
lowance of anything like a uniform percentage on the value saved in 
such cases would be attended with inequality and injustice." Neither 
the value of the property imperiled nor the exact quantum of service 
performed is a controlling considération in determining the compen- 
sation to be made. The péril, hardship, fatigue, anxiety, and re- 
sponsibility encountered by the salvors in the particular case; the 
skill and energy exercised by them ; the gallantry, promptitude, and 
zeal displayed, — are ail to be considered, and the salvors are to be al- 
lowed such a gênerons recompense as will encourage and stimulate 
similar services by others. Each case is distinguished from others 
by circumstances peculiar to itself, and reported adjudications sel- 
dom meet the facts of the particular case before the court. As has 
been said, although the value of the property menaced by the fire was 
quite considérable, the amount of loss saved to the owners by the ex- 
ertions of the libelants was small. Although it was very désirable, 
in the interest of others whose property was more or less exposed to 
danger by the fire, to remove the lighter immediately, the risk incurred 
by others is not a fair élément of the value of the services rendered. 
The salved property is not to be charged upon the theory of benefit 
to third persons. 

Under ail the circumstances it is considered that the libelants will 
be liberally recompensed by allowing them the sum of $350, of whioh 
$150 should go to the owner of the tug, and the remainder be appor- 
tioned among the master and crew. A decree is ordered accordingly, 
with costs to the libelant in the district court, and. without costs to 
either party in this court. 
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The Eockawat. 

Blocomb V. The Eockaway. 

(Circuit Court, 8. D. New York. November 13, 1885.) 

1. CoiiiiisiON— Bast Rivbh— Feery-Boat and Barge at Anchok— Stjdden Suow- 
Squall — Stbam. 

A ferry-boat that had knowledge of the position of a brig at anchor héld 
liable for an injury caused by a collision with the brig, notwithstanding tbe 
f act that after she lef t her slip on the trip during which the collision took 
place a snow-squall occurred, which rendere d ob j ects and lights upon the river 
indistinguishable at any appréciable distance, and that while she was pursu- 
ing her way she was obliged to reverse her engine to allow another f erry-boat 
to cross her bow, and while backing sagged with the wind and tide afoul the 
brig, which was not discerned until it was toc late to prevent collision; fol- 
lowing The Qregwy, 6 Blatchf. 528. 

3. Samb — Dtjty of Vessel at Akchor to Rino Bell. 

In such a case, where there is no usage or statutory rule requîring the ring- 
ing of a bell or eçiuivalent f og signal by a vessel at anchor, if reasonable care 
required her to give such signais, a failure to give such signal will entitle the 
vessel at fault to an apportionment of damages. 

8. Same — ^Appeai/— Question of Fact — Conplicting Evidence. 

Where the case Is one in which the évidence présents a difflcult and nicely- 
balanced question of fact, depending on the credibility of the witnesses, the 
circuit court will not interfère with the décision of the district court, when 
the witnesses were examined in person before the court. 

Appeal from District Court. See 19 Fed. Eep. 449. 

Henry T. Wing, for appellees. 

Wm. G. Choate, for appellant. 

Wallaoe, J. It is not controverted upon this appeal that when 
the Survivor was run into by the Eockaway the brig was lying at an- 
chor on the usual anchorage ground for vessels in the East river off 
Nineteenth street, in the city of New York, with her anchor-light prop- 
erly set and burning. As the pilot of the f erry-boat had been œaking 
trips every few minutes for several hours prior to the collision, pass- 
ing the brig on each trip, he had notice of her location. It cannot 
be doubted that under such circumstances it was incumbent upon the 
steam-boat to eibnerate herself from fault by satisfactory proof of 
exculpating circumstances, — some extraordinary or unusual occur- 
rence which nautical men could not anticipate or prevent by the ex- 
ercise of ail reasonable précaution. The Granité State, 3 Wall. 310 ; 
The Batavier, 2 Eob. Adm. 407. The excuse offeredisthat just after 
the ferry-boat left her slip on the trip during which the collision took 
place a snow-squall occurred, which rendered objects and lights upon 
the river indistinguishable at any appréciable distance, aud that while 
pursuing her way cautiously she was obliged to reverse her engine to 
allow the ferry-boat Martha to cross her bow, and while backing 
sagged with the wind and tide afoul the brig, the brig not being dis- 
cernible until too late to prevent collision. Within the authority of 
The Gregory, 6 Blatchf. 528, this excuse, if proved, does not exoner- 
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ate the ferry-boat. If the weather became so thick by reason of a 
sudden and blinding snow-squall that she could not proceed without 
péril to vessels properly anchored in or near the track of her usual 
trip, taking into considération the eontingencies ordinarily to be en- 
countered in erossing a river dividing commercial ports, it was her 
duty to stop, or return temporarily to her slip. Cliffoed, J., said, 
speaking of such a case, that such an excuse will afford no justifica- 
tion for a collision. The Adams, 1 ClifP. 404. She had no right to 
take any chances when the property of others might be endangered 
by doing so. The défense of inévitable accident cannot prevail when, 
under the circumstances of the case, there is a reasonabie proba- 
bility that a collision may occur. The Europa, 2 Eng. Lavr & Eq. 
557, 561. 

It is urged for the appellant that in view of the state of the weather 
it was the duty of the brig to apprise other vessels of her whereabouts 
by fog signais. If by the custom of the port or by statutory régula- 
tion that duty was incumbent on the brig, or in the absence of thèse 
if reasonabie care required her to give such signais, then, even if the 
ferry-boat could not insist upon her right to rely on the observance 
of such cautionary measures, she could at least insist that failure was 
a fault which should lead to an apportionment of the loss. Con- 
cededly there was no usage, nor at the time in question any statutory 
rule, requiring the ringing of a bell or équivalent fog signala by a 
vessel at anchor. The proofs as to the state of the weather and the du- 
ration and density of the snow-squall are conflicting. The witnesses 
were examined in the présence of the district judge, and he came to 
the conclusion that the weather was not so thick for any appréciable 
length of time as to require fog signais to be given by the brig. 

There are discrepancies or improbabilities in the testimony of the 
six witnesses produced for the ferry-boat which justified the district 
judge in assuming that they intentionally or unintentionally exag- 
gerated the facts, and in treating their positive testimony and their 
favorable opportunity f or accurate observation as less convincing than 
the opposing testimony. 

A careful reading of the proofs shows the case to be one in which 
the évidence présents a difScult and nicely-balanced question of fact 
depending altogether upon the credibility of the witnesses; and this 
court should not interfère with the décision of the judge who has ob- 
served the witnesses in person, and had an opportunity to test their 
intelligence and candor. The Sampson, 4 Blatchf . 28 ; The Florida, 
là. 470; The Héroïne, 6 Blatchf. 188. 

The decree of the district court is affirmed, with costs. 
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The 0. M, Hitchcock.* 
CoFPiN and others v. The 0. M. Hitchcock. 
{District Court, 8. B. New York. November 16, 1885.) 

1. Salvagb— FraE m Cabgo of Cotton — Subobdinate Sbhvicb. 

The lighter H. was lying at Martin' s Stores, in the East river, loaded with. 
about $30,000 worth of cotton, when flre broke out in tbe cotton. The lighter 
■was towed out into the river, where libelants' tug C. approached her and 
pumped fresh water from her tanks on the burning cotton. Three or four 
Other small tugs were pumping at the same time, the C. being the third to ar- 
rive. When the C. discontinued pumping the fire was not under control, but 
■was flnally extinguished by the city flre-boats. Libelant claimed $3,500 as 
salvage for the services of the C. Held, that ■while the tug' s services ■were 
small in the -whole ■work of extinguishing the fire, nevertheless they were of 
some value in assisting to check the fire pending the arrivai of the fire-boats, 
and that, under the circumstances, |50 ■was a reasonable compensation. 

2. Same— CosTs. 

Costs were withheld in conséquence of the extravagance of the claim pre- 
sented. 

In Admiralty. 

Edward H. Hobbs, for libelants. 

Butler, Stillman é Hubbard, for claimants. 

Bbown, J. The libelants are the owners of the steam ■water-boat 
Croton, who claim $2,500 for salvage services rendered to the lighter 
0. M. Hitchcock, on the twenty-fifth of September, in extinguishing 
a fire which broke out in her cargo of cotton. . The value of the lighter 
was 13,000. The cotton saved was worth $30,000. The Hitchcock 
had been lying at Martin's Stores, Brooklyn, and when the fire burst 
out she was towed into the East river by other vessels. The Croton 
came up unsolicited, and played upon the cotton for a certain time 
with fresh water from her tanks ; when this was exhausted she left. 

There is great différence in the testimony as to the time during 
which the Croton played upon the fire. Her witnesses makeit some 
two hours ; but their testimony is upon estimâtes only. The spécifie 
data given by the persons on board the city fire-boat Patrol, which 
came up and played upon the fire after the Croton had left, show 
pretty certainly that the Croton could not bave been in attendance 
more than an hour at most, and probably considerably less. There 
were three or four other tug-boats that were playing upon the Hitch- 
cock at the same time with the Croton. The Croton was the third to 
go to her assistance. 

AU that can be said is that the Croton did what she could to cheok 
and Bubdue the fire by playing upon it until her fresh water was ex- 
hausted; that she then left the Hitchcock still attended by several 
other small tugs, and that the raging of the fiâmes was kept subdued 
for the time being by ail thèse tugs combined. The city boats, the Pa- 

lEeported by R. D. & Edward G. Benedlct, Esqs., of the New York bar. 
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trol and the Havemeyer, came up not long after the Croton had left, 
while the other boats were still playing upon the Hitchcock, and by 
their powerful streams the fire was soon reduced to a smouldering 
condition, so that the boat could be taken to a pier and the cotton 
removed, and the fire thereby extinguished. 

A olaim for the extra compensation of salvage cannot be sus- 
tained, unless the service is successful. It was hère successful, but 
not chiefly through the libelants' services. Neverthelesa, ail the tugs 
that played on the fire before the Patrol and the Havemeyer arrived 
Miere of some service, and not an unimportant one, in checking the 
fire for the time being. The ultimate saving of cargo was due to the 
joint efforts of ail. Had not the small tugs altogether kept the fire 
in check until the Patrol arrived, it is not improbable that the Hitch- 
cock would hâve been destroyed, and the loss of the cotton much 
greater. As it was, the value of vessel and cargo saved was about 
$33,000. Still, I am forced to regard the services of the libelants as 
quite subordinate, and comparatively small in the whole work. 

Upon ail the testimony I think that $50 is a reasonable compen- 
sation for the slight salvage services rendered by the Croton. When 
the Croton left the Hitchcock the latter was still in the East river, 
and the cotton would hâve been mostly, if not whoUy, lost but for 
the subséquent services of the other vessels, The salvage was due 
to the efforts of ail from first to last. The libelants are entitled to a 
decree for $50, but without costs; which I withhold in conséquence 
of the extravagance of the claim preaented. 



The Auroba v. The Eepublio.* 
(District Oowt, 8. D, Qeorgia. July 39, 1885.) 

TowAGB— Kegligencb— PROxrMATB Cause. 

It is unnecessary to consider the question of négligence, unless ît be first 
made to appear that the négligence complained of was in fact the cause of 
the injury. If the évidence discloses no injury traceable to the négligence 
complained of, the libel will be dismissed. 

In Admiralty. 

Denmark é Adams, for libelant. 

Oarrard é Meldrin, for respondents. 

Spbee, J. The libelant haa proceeded against the tug Eepublîc to 
condemn the latter for damages alleged to hâve been sustained by rea- 
son of the négligent conduct of the latter while towing the bark Aurora 
to sea from the port of Savannah, on the thirteenth of November, 1883. 
The négligence alleged is that the crew of the tug cast off the hawser 
by which they were towing the bark, while in the mouth of the Sa- 

'Eeported by Théodore M. Etting, of the Pliiladelphia bar. 



TRE AUROEA V. THE REPUBLIC. 779 

Tannah river, and in shoal water ; that this was eontrary to the signais 
of the pilot in charge of tug and tow; that, by this conduct, the bark 
was rendered helpless, drifted upon the shore, and was injured by 
thumping in the manner speeified in the libel. The answer filed by 
the respondents dénies that the hawser was east off. They deny the 
signais of the pilot not to cast off, but they admit that the lashing 
with which the hawser was fastened gave way; that after this casu- 
alty they, at the request of the master of the bark, took anotherline 
and towed the Aurora to sea. The usual allégations of care, skill, and 
prudence on the one part, and gross négligence on the other, are inade 
by both libelant and respondents, and a good deal of testimony, very 
conflicting in its character, is introduced to sustain the cross-allega- 
tions. 

It is, however, unnecessary, in the opinion of the court, to consider 
this controversy, unless it bas been first made to appear that the al- 
leged négligence of the master and crew of the tug in fact was the 
cause of injury to the bark. 

It is conceded by the testimony for the libelant that the bark showed 
no sign of leaking, which was the alleged manifestation of the damage 
caused by the thumping for many hours after. the tug was cast loose, 
the pilot dismissed, and the bark had sailed on her course. Capt. 
U. Linn, the pilot in charge of the bark, a very intelligent witness for 
the libelant, testified that the vessel struck about 10 a. m. He re- 
mained with her until 3 p. m. During this time he was aboard the 
Aurora. Between 11 o'clock and flood-tide she was on her course 
heavily listed to starboard. (It was conceded that she left the wharf 
with the same list.) "She did not leak," testifiesthe pilot, "any time 
that I was on board." "The pumps were tried after the thumping, 
and there was no water to pump." "The pumps were not hurt, nor 
the rudder, nor was anytbing hurt to my knowledge by this thumping." 
Again, he says, "I did not think she was injured by the thumping." 
For this opinion the witness gives the reason that from the time she 
struck until 3 o'clock, for four or five hours, at intervais, he tried the 
pumps, and she had not leaked. This witness also testifies that when 
they crossed the bar that day it was rough sea. Salvador Serrallach 
was the master of the bark. He testified that the bark did not leak 
until the second day out. The weather for the first two days was about 
the same as when he left the bar. After the first two days it was vari- 
able, with heavy seas. It is more satisfactory, however, to extract 
from the log-book, kept on board the Aurora by this witness, an ac- 
count of her expérience. He describes the swell of the sea on the day 
he crossed the bar as "very strong." From Tuesday, 13th, to Wednes- 
day, 14th : "We continue plying windward N. E. During the night 
the wind freshened and the sea became heavier." From Wednesday, 
14th, to Thursday, 15th : " At the beginning of thèse twenty-four hours 
the wind changea to N. W., with heavy seas from N. E. to S. E. oblig- 
ing us to shorten sail, increasing water in the pump. Kept goingon 
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in this manner until night, and at midnight the wind northered, and 
was getting high, which obliged us to furl the mainsails and jib. Im- 
possible to leave the pumps except for a few moments of rest. Dur- 
ing the morning the wind flew around to S. E., and thusended thèse 
twenty-four hours." 

The last extract is fairly descriptive of the difficulties which envir- 
oned the bark Aurora until she put into the harbor of Brunswick for 
succor, the/weather having become very violent. The Aurora was an 
old ship, having been constructed in the year 1852, henee 31 years 
old. She had been refused rating for insurance, and it being évident 
that after the thumping upon which the injury is assigned that she 
put to sea in exceedingly rough weather, and showed no leak for nearly 
two days, and no évidence of any other injury traceable to the thump- 
ing having been presented, the court is of the opinion that no sufS- 
cient reason has been shown for a recovery against the respondents' 
tug-boat. The court, in view of ail the évidence, is further of the 
opinion that the injury sustained was occasioned by the stormy 
weather and the unseaworthy condition of the bark. Ordered, that the 
libel be dismissed, and the decree be entered against the libelant for 
the costs of this proceeding. 



The Geo. E. Berry.* 

TowN OF Pelham ». The Geo. E. Bebet. 

(District Court, 8. D. Ne/a York. November 16, 1885.) "" 

1. "Whaepage— Inclcdes what. 

Wliarfage, in its most gênerai légal sensé, includes the mooring of veasels 
for the purposes of protection and safety, as well as for loading and unload- 
ing the cargo. 

3. SaME — ^VbSSBL AI.M08T DeSTBOYED BT FiBB MAY BE LiABLE FOR. 

The schooner B. had been seriously injured by the burning of her cargo of 
lime; her decks, many of her beams, and her masts had been burned away, 
and in that condition she was f astened to a wharf, belonging to the town of 
Pelham, so that she floated at high water, and at low tide was nearly or quite 
ont of water. Held, that she had not ceased to be a veaael sp as to be legall3'' 
subject to possible claims for wharf âge. 
3. Same— Town Whabf usbd fob PiirvATK Pubposes — Town Ordinancb. 

The schooner had been given to H. for repairs. H. tied her to the wharf 
owned by libelant, near his ship yard, and which he sometimes used for his 
cohvenience in repairing vessels. Held, that as the ordinance of the town 
only referred to vessels engaged in navigation, or in loading or unloading 
their cargoes, and as no charge for wharfage could be collected except under 
an ordinance, wharfage in this case accrued only so far as the wharf was used 
by H. as a place for saf ely mooring the schooner, and for discharging and 
piieserving what was aboard, for which $35 was allowed; so far as he used 
the wharf as a mère adjunct to his ship-yard, wharfage under the ordinance 
did hot accrue. 

•Jleported by K. D. & Edward G. Benedict, Esqs., of the New York bar. 
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In Admiralty. 

Dudley R. Horton, for libelant. 

Scudder é Carter, for respondenta. 

Bro\vn, J. The libel in this case was filed to recover wharfage 
against the schooner George E. Berry, for the space of 35 days, while 
she was lying alongside the libelant's pier at City island. At the 
time the alleged wharfage accrued the schooner -was known as the 
Bowdoin. She had had a cargo of lime, from which she had takeu 
fire, and had been very serioualy burned in the interior, and was 
taken in charge by Hawkins for the purpose of being repaired at his 
ship-yard at City island, which immediately adjoins the libelant's dock. 
She was brought along the southerly side of the pier, and run aground 
at about high water, and was fastened by a stern Une to the pier, and 
by an anchor from the bows running beneath the wharf. As thua 
left she floated at high tide, but keeled over away from the dock as 
the water went down, and at low water was nearly, or quite, ont of 
water, according as tides were high or low. Her deeks had been 
burned ont by the fire, many of her beams burned, and her masts were 
gone. Such of her cargo as was worthless was thrown overboard. 
Whatever was found valuable in emptying her was put upon the dock 
by Hawkins and carted away. After she was emptied she was re- 
moved to his ways from one to two hundred feet distant. 

Notwithstanding the great injury to the Bowdoin by fire, and the 
fact that she was not then in a navigable condition, I am of opinion 
that she had not ceased to be a vessel, so as to be legally subject to 
possible claims for wharfage. The cases oited by claimant's coun- 
sel of floating docks, rafts, etc., do not seem to me analogous. So 
far as the wharf was used by Hawkins as a place for safely mooring 
the ship, and for discharging and preserving what was aboard of her 
while afloat, or in a position to which she was brought afloat for the 
purpose of discharge, I think wharfage, in the proper sensé of that 
term, must be held to hâve accrued. 

On the other hand, So far as Hawkins makes use of the wharf, not 
for those or similar purposes, nor for any purpose of commerce, but as 
a mère adjunct to his ship-yard for his own convenience while re- 
pairing vessels, wharfage proper, and in the sensé of the ordinànce of 
the town of Pelham, does not accrue. See Town of Pelhamv. The B. 
F. Woolsey, 16 Fed. Rep. 418, 423, and cases cited; Taylorv. Mutual 
Ins. Co., 37 N. Y. 275. Wharfage in its most gênerai légal sensé 
doubtless includes the mooring of vessels for the purposes of protection 
and safety, as well as for loading and unloading the cargo. The town 
may therefore lawfuUy impose a charge as for wharfage for any use as 
a place of mooring only by Hawkins, even in connection with his 
fihip-yard and business. The gênerai ordinànce passed by the town, 
however, must be construed to refer to vessels engaged in navigation, 
or in loading or unloading some parts ôf their contents, as the con- 
text, I think, evidently implies. As no charge can be collected, ex- 
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cept Ihat established under an ordinance, some further action of the 
town is necessary to cover the use of the wharf by Hawkins as a mère 
place of security and convenience, and as a mère adjunct to his ship- 
yard. The amount of use raade of the dock by Hawkins in this case 
for the purpose of discharging what was on board is not easy to dé- 
termine. There are various indications that it was somewhat less 
than half the time claimed in this suit. Under the circumstances 
I shall award the libelant $35 as the nearest approximation I can 
arrive at for the uses covered by the ordinance. Decree for the libel- 
ant for $35 dollars and costs. 



The Waeben.' 
{Oirmît Court, E. D. Ifm York. July 11, 1885.) 

1. CoLLisioir— Stbam-Boats Cbossino— Kight of Wat— Spebd— Appoetionmbnt 

— Costs. 

A collision having happened between tlie steam-boat O., going up the Bast 
river, and the ferry-boat W., crossing the river from Williamsburgh to New 
York, the O. was held in fault, because, having theW. on her starboard side, 
and being bound to avoid her, she undertook to pass between her and the 
New York shore, and also for proceeding at a greater rate of speed than 10 
miles an hour, prescribed by law, (Laws, N. Y. 1848, c. 331, § 1;) and the W. 
was held in f ault in starting up when she saw the O. was intending to cross 
her bows, and was coming at f ull speed. 

2. Samb — Damages. 

Both parties having appealed, and the decree of this court being substan- 
tially the same as that of the district court, on the mérita, and in apportion- 
ing the damages, this court apportioned the costs of both parties in both 
courts. 8ee The Warren, 11 Fed. Rep. 443. 

Appeal in Admiralty. 

On new proofs in the circuit court the value of the boiler of the 
0. was fixed at $1,700. See The Warren, 17 Fed. Kep, 704, and 
note, infra. There being but one action, the district court appor- 
tioned the damages and gave the libelant fuU costs. Both parties 
appealed. 

James K. Hill, Wing d; Shoudy, and R. D. Benedict, for the Oly- 
phant. 

F. A . Wïlcox, for the Warren. 

In this case the court, Blatchpoed, Justice, found the folio wing 
facts : 

(1) On the fourteenth o£ January, 1880, the libelant Shortland was the 
owner of the side-wheel steam-boat G. T. Olyphant, whieh was a passeiiger 
steam-boat running between pier 17, Bast river, and Hunter's point, Long 
Island. 

(2) Qn the afternoon of that day, shortly after 8 o'clock, the said steam- 
boat left said pier 17 on one of her regular trips, being tight and staunch, and 
va. charge of a compétent master and crew, the master and a compétent wheels- 

■ ïReported by K. D. & Wyllys Benedict, Esqs., of the Kew York bar. 
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man being in her pilot-house in charge of her navigation, and a compétent 
engineer in charge of lier angine. 

(3) About tlie saine time the side-wheel steam f erry-boat Warren left her 
slip at Williamsburgli, on one of her regular trips on the ferry between Grand 
Street on the Brooklyn side, and Grand street on the New York side, of the 
East river. The distance f rom slip to slip is about half a mile. The width 
of the river is about one-quarter of a mile. The tide was strong ebb, and set- 
ting towards the New York shore, and the weather was fair. When about 
in the middle of the river, the Warren, then heading for about her New York 
slip, stopped her machinery to permit the steam-boat Harlem to cross her 
bow, the Harlem then being bound down the East river, nearer the New 
York shore, intending to make a landing at the outer end of the pier at the 
foot of Grand street, which forms the southern boundary Une of the lower 
ferry-slip on the New York side, into which the Warren was bound. 

(4) When the Olj^hant was about ofE Corlear'a Hook, those in charge of her 
perceived the Harlem coming down the East river, a little on the starboard 
hand of thô course of the Olyphant, and intending to make said landing, which 
she indicated to tlie Olyphant by blowing one whiatle. 

(5) Those in charge of the Olyphant also saw at the same time the War- 
ren, in the middle of the river, with her machinery stopped, drifting with the 
tide, and waiting tlU the Harlem should be so far down the river as not to 
interfère with the entrance of the Warren into said New York ferry slip, it 
being then known to those on the Olyphant that the Warren was bound for 
said ferry slip. 

(6) An eddy extended out f rom the New York docks, variously estimated 
at from 50 to 100 feet wide, and the Olyphant was hugging the New York 
shore to take advantage of this eddy, and not stem the tide. Her course be- 
low the point of Corlear's Hook was about parallel with the outer ends of the 
New York piers, making her head towards Williamsburgh. 

(7) The Olyphant answered the whistle of the Harlem with one whiatle, 
and the helni of the Olyphant was thereupon ported a little, and her course 
changed sufflciently to enable the Harlem to make her landing inside of the 
course of the Olyphant, and the wheel of the Olyphant was then steadied, and 
her course was straightened up parallel with the line of the piers, and she 
passed about 50 feet outside of the Harlem, as the latter waa about to make 
lier landing, the Olyphant intending to pass between the Warren and the New 
York shore, and being on a course to do so, and such intention being mani- 
fest to tliose on board of the Warren. 

(8) Just as the Olyphant passed the Harlem, the Warren, which had ail 
the time, by the drift of the tide and her moraentum, been nearing the New 
York shore, started ahead and blew one whistle to the Olyphant, which the 
Olyphant answered with one whistle immediately, and the wheel of the Oly- 
phant was at once put hard a-port, and her head was turned ofE shore, so that 
she sheered out flve or six points before the collision. The bells of the Oly- 
phant, and also those of tlie Warren, were rung in quick succession, to slow, 
stop, and back, before the collision. 

(9) The Olyphant was running at the rate of from 11 to 15 miles an hour, 
and so continued until she was but a short distance away from the Warren, 
and until it was too late to avoid a collision. 

(10) The port bow of the Warren struck the port side of the stem bf the 
Olyphant, turning her stem down tlie river, anU forcing her back towards 
the New York piers, and sinking her. 

(11) The collision took place about 100 feet out from the end of the Broome- 
street pier, and a little below it, the Olyphant being at the time about half 
in the ebb-tide and half in the eddy. 

(12) The value of the Olyphant at the time of the collision was $16,000. 
She was totally lost, except that her boiler and some of her f urnitiire was 
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saved and realized to the libelant Shortland, over and above the expenses 
thereof, the sum of $1,096.87. 

(13) The other libelants sustained damages bysaid collision totheamounts 
reported in their favor, respectively, in the report of the commissioner. 

On the foregoing facts the court found the foUowing conclusions of 
law: 

(1) The Warren was in fault, and the Olyphant was in fault, and the fault 
of each caused and contributed to said collision. 

(2) The libelant Shortland is entitled to recover of the Warren the sum 
of $7,456.57, with interest from January 31, 1880. 

(3) The other libelants are entitled tg recover of the Warren one-half of 
the sums reported by the commissioner as their respective damages, with in- 
terest from the several days specifled in said report. 

(4) The costs of the parties in the district court and in this court should be 
equally apportioned between them. 

And the court also made and filed the foUowing opinion : 

Blatchpobd, Justice. The Olyphant was in fault because, having 
the Warren on her starboard side, and being bound to avoid her, she 
undertook to pass between her and the New York shore, instead of 
passing under her stern, knowing the destination of the Warren, and 
seeing her drift, and knowing that the Warren could not reasonably 
suppose that the Olyphant would attempt to pass between her and the 
New York shore. The Olyphant was also in fault in her excessive rate 
of speed, — a rate beyond that of 10 miles an hour, prescribed by section 
1 of chapter 321 of the Laws of New York of 1848, for steam-boats 
passing up and down this part of the East river. If her speed had 
been less, there would hâve been no collision. The Warren was in 
fault in starting up when she saw that the Olyphant was intending 
to pass across her bows, and was eoming on at fuU speed. I fix the 
value of the Olyphant at the same sum as the commissioner and the 
district court. 

On the new proofs in this court, I think the value of the boiler 
should be fixed at $1,700.» 

Although the district court divided the damages, it gave full costs 
to the libelant Shortland. He eontends that if the damages were 
divided the costs should hâve been. Accordingto the décision in The 
America, 92 U. S. 432, 438, the costs in the district court, of both 
parties, should hâve been equally apportioned. And as both parties 
hâve appealed, and the décision hère is substantially the same as 
that in the district court, it seems proper that the costs of both par- 
ties in this court should be equally apportioned. The America, ubi 
supra. 

^The teatimony of the libelant în the circuit court as to the value of the boîler of 
the Olyphant was to the effect tliat before he sold the boiler he advertised it several 
times, and notitied everybody he tboui^htwanted a boiler, that a new one like it would 
be worth $3,500, but he had to sell this one as a seconJ-hand boiler, and could not 
obtain more than $1,700 for it, which was the sum for which it was finally sold by him. 
See the opinion of tlie district court on exceptions to the commissionej's report, tixing 
tbe value of the boiler at $3,500, at 17 Ped. Itep. 704.— [Kep. 
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Kaoffman V. Kennedy. 
(Cvreuit Court, D. Nébraska. November Terin, 1885.) 

1. Rbmoval of Cause — Motion to Qtjash hot Waivbd by. 

By making an application to remove the cause to the circuit court of the 
United States a motion to quasi the service made previouslyin the state court 
is not thereby waived, 

2. Action — Peocbss — Sbrvice on Non-Rbsident Witnebs Invalid. 

A non-resident party, a witness temporarily in another state, in attendance 
on court, is exempt from service of civil process. 

Motion to Quash Service of Summons. The opinion states the 
facts. 

Sawyer é Snell, for plaintiff. 

G. M. Lambertson, for défendant. 

DuNDY J. This cause was commenced in the state court. Before 
its removal to thÏB court counsel for défendant made a spécial ap- 
pearance and moved to quash the service of summons, because pro- 
cess was obtained on the défendant, a résident of the state of Michi- 
gan, while he was attending as a witness in this state in a criminal 
prosecution against the plaintiff. Since the removal of the cause 
to this court the motion is insisted upon ; and in my opinion the 
défendant, by making an application to remove the cause to the cir- 
cuit court of the United States, did not waive bis right to insist on 
this motion after the cause was removed hère. The facts as shown 
by the affidavits and pleadings are as follows : About the sixth day 
of August A, D. 1885; one Thomas E. Barkworth, by the advice of the 
state district attorney, made complaint before a justice of the peace 
charging the plaintiff with selling mortgaged property without the 
consent of the défendant. The hearing of the case was postponed 
10 days, and the district attorney requested that the défendant, Wal- 
lace E. Kennedy, corne to Nébraska to give testimony against the 
plaintiff, bis testimony being absolutely necessary to sustain the 
prosecution. Under the advice of counsel, and at the solicitation of 
the district attorney, the défendant came from the state of Michigan 
to Nébraska solely for the purpose of giving bis testimony on be- 
half of the state against the said Kauffman. His attendance was 
voluntary, as no supbœna could be served upon him outside of the 
state. While he was in attendance as a witness, and before he had 
given his testimony, the plaintiff, Kauffman, brought suit against 
Kennedy on a breach of warranty in the sale of sheep, claiming dam- 
ages in the sum of $8,000, and summons was immediately served. 

It is well settled that a non-resident party, a witness temporarily 
in another state in attendance on court, is exempt from service of 
civil process. And where, as in this case, a witness cornes into this 
state on the advice and invitation of the district attorney, solely for 
the purpose of giving testimony as a witness, and remaining on.1* 
v.25F,no.l4— 50 
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the reasonable and neeessary time required to give his testimony, 
he should be exempt from service of summons in a civil suit. If 
the rule were otherwise it would often work a miscarriage of justice, 
especially in a criminal case where the witness must meet the ac- 
cused face to face, for no one would voluntarily go into a foreign 
state to give testimony in a suit, if he were liable to be put to the 
expense of a lawsuit in a strange forum. The motion is accordingly 
sustaiued, and the service of the summons is quashed. 



Davis ». St. Lodis & S. P. Et. Co. (Two Cases.) 
(Œreuit Court, D. Kansaa. December 16, 1885.) 

1. CONSOLIDATIOIf OP CA8B8— FEDERAL PrACTICE. 

It is the practice in the fédéral courts to consolidate cases between the same 
parties, or between the same interesis, where time, labor, and expense can be 
saved; but not otherwise. 

3. REFERENCE— WHEN MadE. 

Where it is apparent that the examination of a long account is involved, 
and that much time will be consumed, a référée will be appointed to flnd 
and report the f acts. 
8. Removal dp Cause — Décision on Dbmurrkr in Loweb Court Final. 

A removal of a cause from a state court to a fédéral court is a change of 
venue and not an appeal; and any ruling on a demurrer in the state court ia 
the same as though made in the fédéral court. 

4. Tort to Real Estate — Action por — Assignment op. 

Under the Kansas statute, a cause of action arising from torts to the estate 
is assignable 

At Law. 

Blair é Perry and Evgene Ware, for plaîntiff. 

John O'Day, for défendant. 

Bebweb, J., (orally.) There are two applications in thèse cases. 
One is for an order of consolidation. 

It is the common practice in the fédéral courts to consolidate cases 
between the same parties, or between the same interests, wherever 
time, labor, aud expense can be saved. For instance, if a party sues 
in différent actions on half a dozen différent notes against the same 
défendant, while they are separate causes of action, yet the courts 
are wont to consolidate them if it appears that the same questions 
are in issue, and that time, labor, and expense will be saved by con- 
8olidation. But they do not consolidate simply because the cases are 
between the same parties or upon kindred causes of action. If it is 
apparent from the pleadings, or otherwise, thaf^no economy of time 
and labor would resuit from a consolidation, the courts are very apt 
to let the cases stand as the parties bave brought them. 

Now, while the défenses in thèse two cases are probably alike, yet 
the facts requiring time and labor in respect to the évidence are sep- 
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arate and distinct. Each case rests on causes of action, sixteen hun- 
dred in one andtwo or three hundred in the other, of assignments of 
claims for overcharges. While there may be no particular conflict 
of the testimony in référence to the fact of those alleged overcharges, 
yet the bulk of time and labor must be spent in proof of those sepa- 
rate causes ; and while the several défenses set up may be the same 
to the two différent suits, yet the time and labor required for them 
will be limited. 
The motion to consolidate will be overruled. 

In thèse cases a second application is made for a référence. One 
side insista tbat there is a long account to be investigated; the other, 
tbat there are no mntual accounts, and therefore no référence permis- 
sible under the Kansas statutes. 

I should bave no question apon tbe case if the answers stated fuUy 
the défenses which are partially developed in the testimony and wbich 
were suggested in the argument ; tbat is, that where the défendant had 
been paid for hauling, for instance, in one car-load, 24,000 pounds, 
the shipper in fact put into the car 30,000 pounds, and so did not 
pay full charges for the freight actually hauled, and this in a number 
of cases. I am inclined to doubt, though, whether that défense thus 
intimated is sufficiently pleaded in the answers. But back of ail that 
is a fact which is obvious. Sixteeû hundred and odd claims are con- 
nected in one suit. The items of each are small, but go to make in 
the aggregate quite a sum. Each one will bave to be proved sepa- 
rately. It requires the examination of a long account. Counsel say 
that the fact that much time will be taken is no reason for refusing 
a party a jury. That is true, but at the same time, independent of 
the statute, I think it was the practice in the old Englisb courts, the 
old common-law practice, where it was apparent that the examina- 
tion of a long account was involved, to refer such account to a réf- 
érée to report on the facts. Now in this case it is obvious that it 
would take days, perhaps weeks, to prove, item by item, each one of 
thèse counts, and the jury at the close must largely act on the sum- 
maries of counsel or jump at conclusions; while the référée can re- 
port just the facts as to each separate count, so that the court can 
pass upon the law without any embarrassment, and with the facts ail 
developed. It seems to me that this ie a case where a court may fairly 
exercise its power, and say that, so far as the facts are coneerned, 
a référée shall report. In many cases the questions of law and fact 
are referred ; but this, to my mind, f rom an examination of the an- 
swer, is one of those cases where it would be f airer not to refer any 
question of law to the référée, but simply to ask the référée to report 
upon the facts of the case. 

I am urged to this by one other considération. In conversation 
with my Brother Foster be bas intimated to me that he did not see 
how he coald fairly, in justice to other cases ou the docket, try this 
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case at the présent term. I certainly eould not, with the pressure 
that is upon me, and I do not think the order will préjudice eithei 
party if I send the mass of facts to a référée simply to report upon 
the questions of fact. I think it will expedite the trial, and enable 
the court to more satisfactorily adjudicate the rights of the parties 
and neither party be wronged. So, after some consultation with 
him, while I do not mean to say that the case cornes within the tech- 
nical provisions of the statutes, I shall order a référence. You will 
remember, also, that notwithstanding the conformity act, which says 
that the practice in law cases in fédéral courts shall conform as near 
as may be to the practice in the state courts, yet the suprême court 
in two cases bas decided that the provisions of state statutes which 
tend to hamper courts in a trial are not obligatory upon the fédéral 
courts. One of those provisions which was brought to my attention 
in Kansas City was a provision that the court must charge the jury 
in writing. Another was where the state statute required that sepa- 
rate issues of fact must be submitted to a jury, The suprême court 
held that thèse simply hamper the court in the trial, and are not 
binding on a fédéral court. 

I shall make an order of référence, and direct the référée to report 
at the next term, so that there will be no delay. If counsel can agrée 
upon a référée in the vicinity of thèse transactions, he will be ap- 
pointed ; if not, I shall appoint one at a distance from those places, — 
one whom I am satisfied will hâve no connection with or sympathies 
or préjudices for or against either party. I shall defer naming the 
référée until the parties hâve had time to confer. 

In numbers 179 and 180, between the same parties, in the forepart 
of the week, bj leave of my Brother Foster, the answers were with- 
drawn and demurrers filed. On an examination of the record it ap- 
pears that thèse cases were transferred from the district court of 
Crawford county; that demurrers raising the same questions were 
presented to that court, argued, and overruled. Counsel in the first 
instance start with the proposition that this court is an appellate 
court, and that a décision made by a state court from which a case 
is removed has no more force than the opinion of an inferior court 
when taken to a superior court. I dissent most emphatically from 
that view. The removal of a case from a state to a fédéral court means 
no appeal. It is simply a change of venue. The décision on a de- 
murrer in that court is the décision in this court, and should be re- 
garded just the same as though the demurrer had been presented to 
one of the judges of this court and by him passed upon. Every 
right which a party has acquired in a state court, by attachment, by 
injunction, — every proceeding which has been initiated and consum- 
mated there, — stands in full force and operative between the parties 
just the same as though it had been initiated and consummated in 
this court. So that there is no appeal or review from the décision of 
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a state court when a case is removed to this. It stands exactly as 
though a demurrer had been considered and ruled upon by myself at 
a prior term. Counsel now ask a rehearing upon that demurrer. 
Under thèse eircumstances the rule is settled that a demurrer once 
decided establishes the law in the case, and upon which the parties 
hâve a right to rely. I do not mean to say that there is such a cast- 
iron rule in this matter that if I, for instance, hâve .decided a ques- 
tion upon demurrer and prior to the trial, or at the trial, the question 
is re-presented under such eircumstances as satisfies me that I hâve 
made a mistake, I cannot change or correct the error. The old 
practice at common law, and which still obtains in the fédéral courts, 
is that no case can be taken up to the appellate court until final de- 
cree or judgment. 

One reason, as given in the books, is that aU rulings on motions, 
demurrers, etc., are subject to re-examination and correction up to the 
time that the anal judgment is entered. And so, whenever counsel 
of the character and standing of the counsel for the défendant in this 
case come tome and say that the ruling heretofore made on demurrer, 
whether by a state court or myself, is in their judgment clearly wrong, 
I shall never hesitate to hear them, and if I am satisfied a mistake 
has been made, correct it. 

I hâve examined the question as à new question, and I am satis- 
fied that the décision of the state court is right ; and for that reason 
the demurrer ought to be overruled. The cause of action alleged 
is one of this nature : that the défendant, by reason of its withhold- 
ing the facilities in its possession for hauling freight, destroyed the 
value of the property and business of plaintiff's assigner. This is 
put in two or three forms. In other words, plaintiff says that the 
défendant neglected its duty, and by its neglect the property of his 
assigner sufifered damage ; and the claim is that such cause of action 
in favor of the assignor is one of tort and not assignable. It is not 
a tort to the person. It is a tort which resulted, as alleged, injur- 
iously to the estate. Such a tort, it seems to me, under our Kansas 
statutes, is assignable. Section 26 of the Code says : 

"Every action must beproseeuted in the name of the real party in interest, 
€xcept as otherwise provided in section twenty-eigiit ; but tliis section sliall 
7iôt be (leemed to autliorize the assignment of a thing in action not arising out 
of contract. " 

I do not think that cuts any figure in the case whatever. It neither 
gives nor withholds the power to assign. It simply says that this 
section shall not affect it. It does not authorize, it does not grant, 
the power to assign, nor does it withhold it. Eeîusing authority to 
do an act is by no means the équivalent of the prohibition of the 
act. 

Section 420 provides that "in addition to the causes of action which 
survive at common law, causes of action for mesne profits, or for an 
injury to the person, or to real or personal estate, or for any deceit 
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or fraud, shall also survive." Unquestionably this cause of action 
in favor of an individual would survive. 

Mr. Pomeroy, in bis work on Kémedies and Remédiai Eights, after 
referring to other matters, says : 

"It is fully eatablished, by a complète unanimity in the décisions, that 
causes of action wliich survive and pass to the personal représentatives of a 
décèdent as assets, or continue as liabilities against sueh représentatives, 
are in gênerai assignable ; while those causes of action vphich do not thus sur- 
vive are not assignable." 

Then, after referring to what causes of action survive : 
"The statutes in most if not ail the states hâve changed this ancient rule, 
and hâve greatly enlarged the class of things in action which survive. It is 
now the gênerai American doctrine that ail causes of action arising from torts 
to property, real or personal, — injuries to the estate by which its value is di- 
minished, — do survive and go to the executor or administrator as assets in 
his hands. As a conséquence, such things in action, although based upon a 
tort, are assignable. " 

Our own suprême court, in Stewart v. Balderston, 10 Kan. 140, 
after referring to certain kinds of tort, says, Mr. Justice Valentine 
writing the opinion : 

"And according to many of the authorities which we hâve alreadycited 
this is conclusive proof that the cause of action is assignable. As long ago 
as 1828 it was said in the case of Comegys-v. Vasse, 1 Fet. 213, Mr. Justice 
Stoey delivering the opinion of the court, that • in gênerai it may be af- 
flrmed that mère personal torts, which die with the party, and do not sur- 
vive to his personal représentatives, are not capable of passing by assignment; 
and that vested rights, ad rem and in re, possibilities coupled with an in- 
terest, and claims growing out of and adhering to property, may pass by 
assignment.' And this doctrine has been generally followed in this coun- 
try ever since. It is now generally said that aurvivorship of a cause of ac- 
tion, and assignment, go hand in hand." 

Tbe cases cited in 20 Kan. do not seem to me to touch upon this 
action. In Tightmeyer v. Mongold, 20 Kan. 90, the question was 
whether the matter was in tort or in contract, and it was held, if I 
remember right, tbat part of it was in tort; but there was nothing 
said about the power to assign. The question of assignment was 
not presented in the other case, (Fanson v. Linsley, Id. 235;) the 
question was as to when a cause of action which sounds in tort can, 
at the Tolition of the party, be changed to an action upon an implied 
contract. But there was no question of assignment there. The sim- 
ple question was as to set-off. There is no case that I know of which 
départs from the rule suggested in the case of Stewart v. Balderston. 

Both upon tbe fact of the cases having already been decided, and 
beoause I believethe décision is right, the demurrer will be overruled. 
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CoBUEN and another v. Cedar Vallet Land & Cattle Co., Limited, 

and another. 

(Circuit Court, N. D. Texas. December, 1885.) 

1. Injtjnction— Motion to Dissolve — Notice. 

Where a prelitninary injunction bas been granted in a state court without 

notice to the défendants, and then removed into a fédéral court, the latter 

will hear a motion to dissolve upon notice to complainants or their solicitors; 

and the complainants, in such a case, sliould be preparcd to support their bill 

- for injunction. 

3. Removal op Cawse — Fobm dp Bond for Costs. 

The manner of removal, the amonnt or form of the bond, is not a matter of 
substance, afEectiag the jurisdiction, and may be waived; or, if insisted upon, 
may be cured by amendment. 

3. Preliminaby IiMTJiîCTioiî— When Dissolvbd. 

A preliminary injunction will be dissolved when ail the equities of the bill 
are denied by answer under oath, or when it appears that the bill is filéd for 
the purpose of enjoining the violation of a contract for personal services, 
since such a contract is not capable of being enforced, either afflrmatively by 
decree for a spécifie performance, or negatively by way of injunction to re- 
strain its violation. Such injunction will also be dissolved if the complain- 
ants bave an adéquate remedy at law. 

4. Samb— Agbncy— Fratjd. 

Where it appeared that the respondents had employed the complainants to 
purchase a large ranch and herd of cattle, and that the complainants had ao- 
cepted such agency, and had secretly received from the seller of said property 
a large commission, and where one of them had afterwards obtained employ- 
ment from respondents as the manager of said ranch and herd for a term of 
flve years without disclosing the facts above stated, held, that the taking of 
said commissions from the seller of said ranch and herd, and the failure to 
disclose the facts respecting the same, was a fraud upon the respondents, and 
that the contract of employment, obtained as above set f orth, was f raudulent, 
and respondents had good cause for removing the manager who obtained his 
position in the manner above set f orth. 

In Equity. Motion to dissolve preliminary injunction, which had 
been granted without notice. The facts are suiïiciently stated in the 
opinion. 

Geo. W. MeCrary and Adams d Field, for motion. 

Waiers é Chase, Karnes é Ess, and Mr. Houston, contra. 

McCoRMicK, J. The bill in tliis case was addressed to the state 
district court for Oldham county. It shows, in substance, that the 
complainants are citizens of Missouri and the respondents aliens, the 
respondent corporation being organized under the iaws of Great Brit- 
ain, and having its principal office in London, and the other respond- 
ent being a résident of London and subject of Great Britain; that 
the respondent company is the owner of a large ranch (75,000 acres 
or more) in the north-western part of the state (Pan Handle) and of 
large herds of cattle thereon, numbering many thousand (numbers 
given) and of the value — the cattle and other personal property — of 
over $500,000 ; that in March, 1885, the complainants became the 
purchasers of the stock of the respondent corporation to the estent in 
value of $100,000, paying thereon and therefor the sum of $50,000 
in cash, on the express condition that the complainant W. N. Ewing 
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should be the manager of the company's ranch and the cattle and 
other properties thereon for a period of five years ; and that, in ac- 
cordance with said condition of said purchase of the stock aforesaid, 
the respondent Company, on the fourth of March, 1885, entered into 
a written contract with said W. N. Ewing, said contract being as 
foUows : 

"The Cedak Valley Land and Cattle Company, Limited, 
"MooEGATE Street Chambers, 

"30a, Moorgate Street, London, E. C. 

"18— 
"Mémo, of agreement as to Mr. Ewing's employment as the company's 
manager in America, as arranged at the board's meeting on the fourth of 
March, 1885. 

"Mr. W. N". Ewing is engagea as the company's manager in America for 
five years from first of January, 1885, at a salary for the flrst year of £600; 
and the salary for subséquent years to be such as may be agreed on by Mr. 
Ewing and the board, six months' notice to be given by Mr. Ewing if he de- 
sires to terminate the engagement; office and traveling expenses not included 
in salary. Office expenses estimated by Mr. Ewing at $25.00 per month. 

"Thomas. C. Webb, Secretary." 

— And that thereupon the complainants Coburn & Ewing took said 
stock, and paid to said company the sum of $50,000; and that the 
complainant W. N. Ewing immediately entered upon his duties as 
said manager, and diligently and faithfuUy continued and continues 
to discharge the same with skill and advantage to said company; 
that on the seventh day of September, 1885, the respondent com- 
pany, colluding and conapiring with the other respondent (Geo. D. 
Fisher^ to wrong, cheat, and defraud complainants, and especially 
the complainant W. N. Ewing, issued to the complainant Ewing the 
following notice, to-wit : 

"DbarSir: I am instructed to inform you that in conséquence of the 
facts whieh hâve corne to the Isnowledge of the board connected with your 
purchase of the Cedar Valley property from W. B. Munson, the dlrectors hâve 
decided to cancel your appointment as manager, and that your duties will 
terminate at the date of the delivery of this letter to you. Mr. Fisher is 
authorized to take charge of ail books, papers, and other property belonging 
to the company at présent in your hands, aud I am to request that you will 
hand them over to him accordingly. 

"Yonrs, truly, Thomas E. Webb, Secretary." 

The bill allèges that ail the members of the board of directors of 
the respondent company, and ail of its offieers, except complainant 
Ewing, are résidents of Great Britain, and wholly unacquainted with 
the business of managing such ranch property; that complainant 
Ewing bas thorough knowledge of and skill in conducting said busi- 
ness, and to remove him would work irréparable injury ; that said 
George D. Fisher bas demanded of complainant Ewing the turning 
over to him, said Fisher, of ail of said company's property, and is 
claiming to be the only legally authorized agent in America; that 
said Fisher is wholly unacquainted with the cattle business, etc. ; with 
fuU statement of damage likely to resuit to complainants if said Ewing 
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was compeTled now to surrender the control as manager of the com- 
pany's property aforesaid, and praying for an injunction to restrain 
the défendants from interfering with said Ewing in the performance 
of bis duties as manager, and praying that on final hearing the re- 
spondent company be required to carry oui specifically its said con- 
tract with said Ewing as manager for five years from the first of Jan- 
uary, 1885. 

On the thirteenth of October this bill was presented to the judge of 
the state district court for Oldham county without notice to respond- 
ents, and theorderfor injunction as prayed forobtained; and on the 
sixteenth of October the bill was filed in the state court, and along 
with it the complainant's bond for injunction in the sum of $500, as 
required by the order, and the injunction was thereupon issued. On 
the eleventh of November the respondents filed in said state court tbeir 
pétition to remove said cause to this court, and tendered a bond in 
the sum of $250, payable to J. M. Coburn and W. N. Ewing, and 
conditioned that "if the petitioner shall enter in the said circuit court 
of the United States on the first day of its next session a copy of 
the process against them, and of ail pleadings in said suit, then this 
obligation shall be void," etc. The next session of the circuit court 
in this district after the tender of said pétition and bond began at 
Waco on the nineteenth of November; and on the twenty-flrst of 
November the transcript of the record was filed in this court at Waco, 
the circuit court being then in session there. The respondents there- 
upon, on the twenty-third day of November, after being advised of 
the time when it could be heard, gave notice to the solicitors of com- 
plainants that on the fourth day of December the respondents would 
apply to one of the judges of this court at Graham for a dissolution 
of the injunction, etc. The complainants insist that the notice was 
too short, and urge that they are unable to meet the motion with 
proper préparation ; that the principal soliciter is engaged with other 
causes in other courts, and cannot attend before the twentieth inst. ; 
and that the complainant Ewing is in the ranch country, and his so- 
licitors and co-complainant bave not been able to reach him by wire 
or otherwise; that by the 20th they expect to obtain affidavits sup- 
porting ail the allégations of their bill as to the management of said 
Ewing, etc. Having heard the argument of solicitors for complain- 
ants and for the respondents, I am of opinion that the notice was suf- 
ficient, and that the complainants should be prepared to support their 
bill for injunction in opposition to the motion now. 

After hearing full argument on the application of complainants for 
a poBtponeœent of the hearing of the motion to dissolve, and ruling 
on it, and after respondents' counsel had presented the motion to dis- 
solve and his argument thereon, the complainants présent a motion 
to remand this cause to the state court, only one ground of whieh I 
deem it necessary to notice, viz.,becau8e the bond is not conditioned 
to well and truly pay ail oosts that may be awarded by the circuit 
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court of the United States if said court shall hold thai said suit was 
wrongfuUy or improperly removed thereto. The pétition for removal 
shows ail the jurisdictional facts to warrant the removal. The man- 
ner of removal, the amount or form of the bond, is not matter of sub- 
stance affecting the jurisdiction of this court, and may be waived, or, 
if insisted on, may be cured by amendment. Ayers v. Watson, 113 U. 
S. 594; S. C. 5 Sup. Ct. Eep. 641. The motion to remand does not, 
in my opinion, présent such matter as should arrest my hearing the 
motion to dissolve the injunction. 

The motion to dissolve the injunction présents numerous grounds 
on which the dissolution is asked, some of which are: (1) That ail 
the equities of the bill are denied by the answer under oath ; (3) that 
the contract for the employment of said Ewing, as set out in the bill, 
is not capable of being enforced, either affirmatively by decree for its 
spécifie performance, or negatively by way of injunction to restrain 
its violation ; (4) that the complainants hâve an adéquate remedy at 
law; (12) that the complainant Ewing was removed from his position 
as manager of the reapondent company for good and sufficient cause. 

The answer of respondents admits that complainants proposed to 
purchase shares of respondent company's stock on condition of W. 
N. Ewing being manager for five years, but dénies that said proposi- 
tion was accepted, and allèges, on the contrary, that it was expressly 
and promptly rejected, and an unconditional subscription made in- 
stead thereof. It dénies that the rnembers of the board of directors 
and other officers of the respondent company are wholly ignorant of 
and incompétent to conduct with skill the business of said company's 
cattle-ranch interests. It charges that said W. N. Ewing was dis- 
cbarged as manager of said ranch interests for good cause, namely, 
that before the organization of respondent company the promoters of 
said company employed complainants to purchase said ranch, and 
the cattle ànd other personal property thereon, and that said com- 
plainants accepted said employment, and undertook to represent said 
promoters, and did represent them at first, and afterwards the com- 
pany, in the purchase of said property, the complainant Ewing be- 
ing the active party in said matters, and did conceal from said pro- 
moters and from said company the fact that said complainants had 
an interest in the sale of said property; that said company, in Au- 
gust, 1885, for the first time learned that said complainants were act- 
ing as the agents of the seller, W. B. Munson, and were to receive, 
and actually did receive, about the sum of $40,000 out of the moneys 
paid by said company for said property, tlirough said complainants 
as said company's agents, as commissions from said Munson for ef- 
fecting said sale; and that as soon as this was discovered said com- 
pany discharged said Ewing. 

The exhibits ofïered with the answer fuUy sustain the charge that 
complainants had said property for sale before and during the time 
of the negotiations by which respondent company became the owner; 



FISH V. NEBEASKA CITY BABB-WIKE FENCE CO. 795 

and that said complainants did recfeive commissions from said Mun- 
8on to the extent of about $40,000. 

Having made the foregoing statemont of matters presented by the 
record, I deem it proper to add only that I am of opinion that the 
first, third, fourth, and twelfth grounds of the motion to dissolve, as 
set out above, are ail well taken, and that the injunction should be 
dissolved ; and it is so ordered. 



FisH ». Nebraska City Barb-Wirb Fbnce Co. and others.* 
{Circuit Court, B. Nebraska. December 80, 1883.) 

COBPOKATION — AGBEEMBNT AS TO DISSOLUTION AND DlBTBIBUTION OF PbOPBRTT. 

A., the owner of a patented machine to make barbed wire, with certain 
other parties, organized a corporation under the Nebraska statute, to make 
barbed wire, and three days thereafter ail the stockholders signed an agree- 
ment, stipulating that if it should be demonstrated that the capital stock was 
not a paying investment, "which fact was to be determined by the majority 
of the board of directors within one year from Aprll 1, 183i, " the corporation 
should be disâolved, and the assets distributed, after payment of debts, as 
follows: A. to reçoive the machines, and the other stockholders the remain- 
ing property. The investment did not pay, and on February 18, 1885, the di- 
rectors, acting in good faith, so determined, and tendered A. the machines, and 
were proceeding to dispose of the balance of the property as agreed, when A. 
filed a bill to restrain them. JSêW, that Ije was not entitled to relief. 

On Bill and Cross-bill. The opinion states the facts. 

C. W. Seymour, for complainant. 

E. F. Warren, for défendant. 

Beewer, J. Complainant was the owner of a machine for making 
barb-wire fence, upon which he had a patent. After some prelimi- 
nary negotiations, he, with the personal défendants, on January 7, 
1884, organized the Nebrabka City Barb-wire Fence Company, and 
incorporated the same under the laws of the state of Nebraska. He 
was to hâve 49 per cent, of the stock, and they the balance. On 
January 10, 1884, three days thereafter, ail the stockholders signed 
an agreement, stipulating that if it should be demonstrated, that the 
capital stock was not a paying investment, "which fact is to be deter- 
mined by a majority of the board of directors of said oompany within 
one year from April 1, 1884," the corporation should be dissolved, 
and the assets distributed after payment of debts in this manner, 
complainant to reçoive the machines and the other stockholders the 
remaining property. On February 18, 1885, the directors deter- 
mined the fact of failure, as above authorized, tendered complain- 
ant tbe machines, and proceeded to dispose of the balance of the 
property in accordance with said agreement. Complainant, repudi- 

iKeported by Robertson Howard, Esq., of the St. Paul bar. 
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ating such action, filed Lis bill. I held on the pleadings last spring 
that, although the statutes of Nebraska provided ways and means for 
•working the dissolution of a corporation, such an agreement, signed 
by ail the stockholders, was valid inter sese. I see no reason to 
doubt the correctness of that ruling. The owners of property can 
make any contract for its disposai not forbidden by law, or against 
public poliey or good morals. 

It was further averred that such action and détermination of the 
board of directors was not in good faith or founded upon reasonable 
ground. Testimony bas been taken. I bave examined this, and am 
clear that the directors acted in good faith and upon the most suffi- 
cient and satisfactory reasons. Indeed, from a business stand-point, 
I do not see how any other action could be justified. 

The facts are, briefly : Prior to the incorporation, complainant had 
a machine completed and in working order, though in imperfect condi- 
tion. It manufactured barb wire, though its working and results were 
not satisfactory. Some slight changes and improvements, he repre- 
sented, were ail that were necessary. On the strength of thèse repré- 
sentations and the apparent workings of the machine the company 
was organized; he putting in bis machine, patent, and license, for 
49 per cent, of the stock; the other stockholders putting in money for 
the 51 per cent, to buy ground and erect a factory building. This 
they did. The first machine did not reach Nebraska City until No- 
vember 10, 1884. During the intervening months the company was 
receiving letters from him every week or two, sayingtbat the machines 
(for he was making two for it) were nearly ready; would be done in a 
day or two; only required some slight touches, or a little polishing; 
that he was hurrying the work as fast as he could, and would ship in 
a few day s ; or in some similar manner giving assurance and arousing 
expectations only to be followed by delay and disappointment. Soon 
after the arrivai of the machine, the complainant and Mr. Hill, the 
inventer, came and set the machine up in the factory. Mr. Hill 
remained five days and complainant as many weeks, but neither suc- 
ceeded in making the machine do any practically successful work. It 
is uselesB to speculate as to the causes; whether because the building 
was not sufSciently heated, — it being, as complainant says, extremely 
cold weather, and only a single stove in the entire building, — or be- 
cause of a mistake in putting so heavy a machine in the second story, 
and so exposing it to a considérable vibration, or for any other sug- 
gested or possible cause. 

The important fact is that it did not work successfully. Shortly 
before the holidays complainant went to bis home in Chicago, and did 
not return until just before the meeting of the directors on Pebruary 
18, at which the resolution of f allure was passed. 

It may be that the obstacles to success were such that a little more 
time and labor would hâve overcome them; it may be that complain- 
ant bas now the most perfect and valuable machine in the world for 
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making barb wire ; it may be that a little more pergeverance on the 
part of défendants would bave developed for tbem an enterprise most 
profitable to ail parties. But from their sfcand-point, and at tbat 
time, it must be afSrmed tbat they acted prudently and in a business 
way. They were business men, not machinists or inventors. They 
invested their money on the faith of what be could do with his ma- 
chine. They waited 13 months, and over, and be was still unable 
to do successfnl works. True, he continued his assurances of coming 
sùccess, but "hope deferred maketh the heart sick." To bave con- 
tinued the experiment longer would bave demonstrated that they were 
men who lived by faith and not by works. In one month and ten days 
their time for retreat would be gone. Thereafter they would bave to 
divide their money with him, while he would only share with them 
this a;S yet unsuecessful machine. Prudence commanded what they 
did. Hence the complainant bas failed to make out his case, and his 
bill must be dismissed at his costs. 

It seems (bat 65 shares of stock were in fact and as an accommo- 
dation issued to complainant. Hence défendants' cross-bill must be 
sustained, the stock ordered canceled and surrendered on delivery of 
machine, and complainant barred of ail interest in other property of 
the Company. As to the $2,000 advanced to complainant, I think, 
under the contract, it belongs to him, and no accounting or recovery 
is ordered as to that. 



United States Trust Go. of N. Y. v. New York, W. S. & B. Ey. Co. 
{Gircuit Court, D. New Jersey. July 23, 1885.) 

Railboads— Ebvenubs— Paymbnt dp Claims. 

Claims for equipment and supplies furnislied on running account and un- 
der continuous contract, held payable out of net income; following Burnham 
V. Bowen, 111 U. S. 776; S. 0. 4 Sup. Ct. Rep. 675. 

On Pétition of the Pintsch Lighting Company. 

A suit toforeclosea mortgageonthe West Shore Eailroadwas brought 
în the New York suprême court. Eeceivers of the railroad were ap- 
pointed in New York. At the same time a bill was filed in the United 
States circuit court in New Jersey to foreclose the same mortgage, 
and the same persons were appointed receivers of the railroad in New 
Jersey. The greater part of the Une of the railroad was in New York, 
and ils principal office was there. On June 30, 1885, a pétition was 
filed in New l ersey by the Pintsch Lighting Company alleging that on 
Marcb 27, 1883, they entered into a contract with the railroad Com- 
pany to erect gas-works on the terminal property, with connections 
and apparatuB In the stations and ferry-houses, and also to equip and 
fumish certain baggage and passenger cars with gas-holding and gas 
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lighting apparatus according to the Pintsch method. The pétition 
then continues as follows : 

That they were engaged in erectingsaid gas-works from July, 1883, to Feb- 
ruary, 1884, andduring that time,and afterwards down to the month o£ June, 
1884, a few days before the appointment of the receivers in this cause, they 
were engaged in f urnishing necessary equipment and supplies for the stations, 
ferries, and cars of said company. That they hâve flled a mechanic's lien, and 
hâve brought a suit thereon by leave of this court, for the sum agreed upon 
for the érection of the gas-works, and they hâve received payment from the 
company for certain items, and hâve received certiflcates from the receivers 
for the supplies f urnished after the flrst day of March, 1884, but there remain 
four items of their account, not included in the mechanic's lien, which bave 
not been paid. Thèse are as follows: 
1883. 
Nov. 7. Payment to Moore & Carr on Syracuse Gas-works - $ 261 87 
" 21. Discount 50 per cent, recredited - - - 132 00 

" 21. Equipping eight baggage cars - - - 1,254 00 

" 30. Equipping eight baggage cars ... 1,254 00 

62,901 37 

For which amount the said company gave your petitioners their notes dated 
May 9, 1884: 

One due June, 1884, for $1,200 00 

One due June 16, 1884, for - - - . 1,200 00 

And one due June 23, 1884, for - - - - 501 37 



Making in ail «2.901 37 

— That at the time thèse notes were given a gênerai settlement of the unse- 
cured claims of your petitioner vvas ruade by said company, and they paid ail 
that was then due, partly in cash and partly in notes, without référence to the 
priority of the items in the account, paying in cash some of the later items and 
some of those accruing since the flrst day of March, 1884, and paying other 
récent items in notes which matured before the receivers were appointed and 
were paid. but giving tliese notes for those earlier items, and thèse did not 
fall due until after the appointment of the receivers, and were not paid. 

And your petitioners show and insist that thèse claims are for furnishing 
necessary equipment and supplies to the said railroad, which were essential 
to putting it in good running order, and thèse items formed a part of a con- 
tinuous course of dealings which was carried on down to the time of the ap- 
pointment of the receivers, and that by reason of settlement on May 9th, and 
the payment of the claims in notes without regard to priority, thèse claims 
should be regarded as a new debt arising out of said notes, and are entitled 
to be paid among the récent debts of the railroad incurred for its equipment 
and préservation for the benefit of the mortgagees at whose suit the receivers 
were a'ppointed. 

The pétition prayed that the receivers might be direeted to pay the 
olaim in money or certiflcates. 

J. B. Vredenburgh appeared for the receivers, and opposed the pé- 
tition, but admitted the allégations of fact. 

A. Q. Keasbey, for petitioners. 

Nixon, J. The facts set forth on the pétition, and which are not 
controverted by the receivers, would seem to bring the application 



KING V. OHIO & M. B. CO. 799 

within the principles that justify an allowance laid down by the su- 
prême court in Burnham v. Bowen, 111 U. S. 776, S. C. 4 Sup. Ct. 
Eep. 675, and entitle the petitioners to an order upon the receivers 
to pay tbe claims out of the income of the road. If the road sbould 
hâve no ineome, after the payment o\ the running expenses, as I un- 
derstand the fact to be, it may be doubtful whether an order should 
be entered to pay from tbe corpus of the property. But I express 
no opinion upon this last point, but respectfully refer it to the New 
York court, where the receivers were first appointed, and to which ail 
such applications should be made. The relations of this court to 
the main controversy I regard as of rather an ancillary character. 
An order will be signed directing the receivers to pay the claim out of 
the income, but not out of the corpus except upon the order of the 
suprême court of New York by which the principal receivership was 
oreated. 



KiNG and others r, Ohio & M. E. Co. and others. 

(Œrcuit Court, D. Indiana. November 10, 1885.) 

NBausENCB — Ihjtjbt to Vessbl Passino TBnoxjaH Draw — Proximatb Causs. 
Former opinion, 34 Fed. Rep. 335, adhered to on reheariug. 

Motion for Eehearing. 

Ferd Winter, for petitioner. 

Harrison, Miller dt Elam, for receivers. 

Woods, J. For fitatement of case see original opinion, 24 Fed. 
Eep. 335. 

The motion for rehearing is predicated mainly on the proposition 
that the failure to open the draw of the bridge was not the proximate 
cause of the injury. It is insisted that that cause was the breaking of 
the boat's chain. That this was the direct and immédiate cause there 
can be no doubt, and unless that breaking was attributable, proxi- 
mately, to the négligence or fault of the respondent the motion ought 
to be granted. It was held on the former hearing that the managers of 
the beat were not bound to anticipate the breaking of the chain, and it 
is now insisted that the keeper of the bridge likewisrf had a right to 
suppose that the boat's machinery was in good condition, and su£&- 
cient to carry the boat safely to the Illinois shore. This argument 
tends to deny the négligence, rather than to show that it was not the 
proximate cause of the injury. It seems to me, however, to be falla- 
cious in assuming that the conduct of the bridge-keeper and that of the 
managers of the boat must be viewed from the same stand-point, and 
that each was in this respect entitled to act on the same presumptions. 
It will not do to say that the latter had a right, either purposely or 
negligently, to keep the draw closed, on the supposition that the boat 
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was stauneh and manageable, and could be safely taken ont of the 
danger to whieh his fl.et was exposing it. He had no right to try, or 
negligently to force others to try, such expérimenta. He knew, or 
ought to hâve known, that the boat was approaohing in the reason- 
able expectation that thedrawwould be opened seasonably; and that 
a sudden and unexpected necessity for turning the boat about would 
involve (needlessly) a severe and perhaps unwonted strain upon the 
boat's machinery. It was, of course, an act of négligence, under the 
circamstances, to subject the boat to such a test of its powers, and the 
disastrous resuit was so plainly a natural conséquence that the nég- 
ligent party ought to hâve anticipated it, and therefore, under the 
doctrine of any of the various cases cited in argument, is respon- 
sible for the damages. No new and independent cause intervened, 
whicb, in itself, caused the injury. 
Motion overruled, and matter referred to mas ter to assess dam- 



Unitbd States Trust Co. v. New York, W. S. & B. E. Co. 

{Oircuit Oowrt, D. New Jersey. December 19, 1885.) 

1. RAILBOAD CoMPAOTES — MOBTGAGE BT Iksolvbnt — APPOmTMBNT OF Eb- 

CBIVBB. 

Where a railroad company borrows money and gives a mortgage upon ail 
the property it then bas or may thereaf ter acquire, the mortgagees are en ■ 
titled to be protected as against ail otber and subséquent claims. But the 
courts, in appointing a receiver to take charge of the affaira of an insolvent 
company, impose conditions such as they deem just, respecting the payment 
of claims; and may require that the current earnings be applied to the pay- 
ment of the running expenses, and the lllje. 

2. Samb— Equitable Lien— Payment out of the Eabniwgs of the Road. 

Where a person has a claim against a railroad company for articles fur- 
nished to be used in the operating of the road, sold subséquent to the giving 
of the mortgage, which claim was not secured at the time of the appoint- 
ment of the receiver, he will not be entitled to a decree of court declaring 
Buch claim to be an équitable lien upon the earnings of the road superior to 
the lien of the mortgagees, and to an order directing the receiver to pay same 
from such earnings. 

On Pétition of Howard Watch & Clock Company. 

Mr. Gromwell, Mr. Miller, and Mr. Hey, for petitioners. 

Wm. A. W. "Stewart, contra, for complainant. 

Nixon, J. The petitioner in this case has a claim against the de- 
fendant corporation, amounting to $1,705.68, for clocks furnished 
to the company from October 1, 1883, to January 9, 1884, and prays 
the court to make an order that the said claim shall be decreed to 
be an équitable lien upon the revenues and property of said company, 
prior to the complainant's mortgage and ail other liens, and shall be 
paid as soon as praeticable out of the revenues of the said'railway 
company, as the same may be received, or out of the mortgaged 
property of the corporation when sold on decree of foreclosure. 
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As was remarked by Judge Bbown, of the suprême court of New 
York, in his opinion filed Oetober 23, 1885 : "It is a fact well known 
to every one connected with the litigation that the income from the 
opération of the railroad by the receivers has not been sufficient to 
pay the operating expansés." It hence results that this is practically 
an application to the court to order the payment of the claim from 
the corpus of the property, and the simple question to be determined 
is, to what extent should the court impair and diminish the fund, 
pledged to the bondholders in the mortgage, in order to satisfy the 
current debts contracted in operating the road by the receivers, or be- 
fore their appointment ? It is a question new in some of its aspects, 
and somewhat unsettled, and requires grave considération. 

It appears in the case that the New York, West Shore & Buffalo 
Kailway Company, the défendant corporation, by virtue of the author- 
ity and power vested in it by its charter of incorporation, on the fifth 
of August, 1881, executed and delivered to the United States Trust 
Company, of New York, a mortgage upon ail its property, then held 
or afterwards to be acquired, to secure to the bondholders the pay- 
ment of fifty millions of dollars, represented by bonds, issued and to 
be issued to pay its subsisting indebtedness, and to aid in the con- 
struction of a railroad from Weehawken, New Jersey, to Buffalo, in 
the state of New York. It is a fact worthy of notice, in this connec- 
tion, that in the tenth paragraph of said mortgage the corporation 
agreed with the persons holding said bonds that, "upon filing of a 
bill in equity, or other commencement of judicial proceedings to en- 
force the right of the trustée and of the bondholders, » * * the 
said trustée shall be entitled to the appointment, by any court of 
compétent jurisdiction, of a receiver or receivers of the property 
hereby mortgaged, and of the eamings, income, rents, issues, and 
profits thereof pending such proceedings, with such powers as the 
court making such appointment shall coufer." 

The railway company first defaulted in the payment of the interest 
due upon the bonds on January 1, 1884, and continued in default uu- 
til January 6, 1885, when the trustée, exercising the option conferred 
by the fifth section of the mortgage, duly elected that the entire 
principal sum secured thereby should be become due immediately. 
On the ninth of June, 1884, the trustée for the bondholders had filed 
a bill in this court for the foreclosure of the mortgage, and under its 
provisions had applied to the court for the appointment of receivers. 
An order was made of that date, foUowing the suprême court of New 
York, appointing Horace Russell and Théodore Houston, who at once 
entered upon the discharge of their duties as receivers, and hâve since 
continued to discharge the same under the direction of this court. A 
provision was inserted in the order for their appointment to the efifect 
that "the receivers, as speedily as the same can be done without préj- 
udice to the property in their hands, may pay ail the debts and bal- 
ances due to the laborers and other persons heretofore employed by 
v.25F,no.l4 — 51 
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the said défendant for labor and services done, or due for necessary 
supplies furnished in the opération of the said defendant's railway, 
or in maintaining or keeping the same in repair, since the first day 
of March, 1884," 

This is, substantially, an application to the court to enforce an 
équitable lien against the corpus of the railway property, to secure 
the payment for necessary supplies furnished to the corporation more 
than three months before the appointaient of the receivers. When 
the debt was contracted, the mortgage was subsisfcing and outstanding; 
the Company was operating the road, and the creditor had only the 
relation of a gênerai creditor. There was no lien upon anything to 
secure it. Does it legally resuit, from the mère fact of the appoint- 
ment of receivers to préserve the ^iroçerty pendente lite, that the char- 
acter of the debt has changed from an unsecured to a secured claim? 

It is sometimes said that when a bill is filçd to foreclose a railway 
mortgage, and an application is made for receivers to take charge of the 
mortgaged property, the bondholders, in making such request, are ask- 
ing a favor of the court, and the court, in granting it, may impose such 
terms for the payment of existing debts as it deems équitable and just. 
The reason for the remark is that the receipts from running the road 
is a fund primarily to be applied to the payment of the necessary 
operating and managing expenses,and when thèse receipts come into 
the hands of a receiver the court should take care that they are thus 
applied, before the bondholders should dérive any benefit therefrom. 
But in the présent case the appointment of receivers was' not a favor 
granted to the bondholders, but was a right which had been expressly 
reserved them in the mortgage, the contract between the parties. It 
was a matter of discussion, when the appointment was made, as to 
howfar the receivers should be allowed, from the income of the road, 
or from money received from the sale of their certificates, to pay an- 
técédent debts, and the court, in the order of appointment, gave to 
them the discrétion of going back to the first of March preceding, 
— about three months, — and the présent claim was not paid by them 
because the debt was contracted before that date. 

If any income from the road had been left in the hands of the re- 
ceivers after paying current running expenses, there would be no dif- 
ficulty about the case. Under the authority of Fosdick v. Schall, 99 
U. S. 235, and Burnham v. Boioen, 111 U. S.,'776, S. G. 4 Sup. Ct. Rep. 
675, I should not hesitate to order the payment of the claim out of 
such income. It would be only équitable to require the receivers to 
do what the company would hâve been expected and ordered to do if 
it had retained the possession of the property, to-wit, to use the cur- 
rent receipts for the payment of current debts. But the receivers 
hâve no net income for any purpose; their running expenses hâve 
greatly exceeded their current receipts. The court, with much re- 
luctance, authorized the payment of the defi<5iency from funds ob- 
tained from the sale of the receivers' certificates. It assented to this 
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because the great body of bondholders represented that their ultimate 
interests required that the road should be kept in opération even if 
the expenaes and losses should become a charge upon the corpus of 
the property, and should be treated as a lien superior to their mort- 
gage. 

The f aet that the. receivers had no net income after the payment of 
the necessary operating and managing expenses, proper equipments, 
and usefnl improvements, is décisive of this case. I am sorry that 
there are no funds for the payment of the honest and undisputed debt 
of the petitiouer. He trusted the corporation and the corporation is 
insolvent. But I cannot allow my sympathy for the creditor to lead 
me to the unjustice of taking property, or the proceeds of the sale of 
property, previously pledged for the payment of the debts of other 
people, to reimburse him. 

The note of warning soflnded by the chief justice, speaking for the 
whole suprême court, in Burnham v. Bowen, 111 U. S. 776, S. C. 4 
Sup. et. Rep. 675, is quite suggestive, in this connection. "We do 
not hold," he says, "any more than we did in Fosdick v. Schall or 
Huidekoper v. Locomotive Works, 99 U. S. 260, that the income of a 
railroad in the hands of a receiver for the benefit of mortgage cred- 
itors who hâve a lien upon it ander their mortgage can be taken away 
from them and used to pay the gênerai creditors of the road. Ail we 
then decided and ail we now décide is that if current earnings are 
used for the benefit of mortgage creditors before current expenses 
are paid, the mortgage security is chargeable in equity with the res- 
toration of the fund whieh has been thus improperly applied to their 
use." 

There has been no such use or application in this case, and the 
claims of the petitioner can only be paid from any surplus that may 
remain after the fuU satisfaction of the debts of the mortgage cred- 
itors. 

The claims beîng of the same nature and involving the same prin- 
ciple, a like order must be entered in the foUowing cases: (1) Péti- 
tion of New York Economie Printing Co. (2) Pétition of Cleveland 
City Forge é Iron Co. (3) Pétition of Maher de Brayton. (4) Péti- 
tion of American Bank Note Co. (5) Pétition of Allen fV. Swift. (6) 
Pétition of Ross & Sanford. 
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United States ». McElrot and others. 
{Oircuit Court, D. Kansas. December 16, 1885.) 

MOBTGAOB— FoBEOIjOSCIRB OF — RiGHT OF GOVEBNMBNT TO RbDEBM— StATUTE OP 

Limitations— Laohes. 

Neither tlie statute of limitations nor lâches will bar the government as to 
any olaim for relief In a purely goveramental matter; but when the govern- 
ment cornes as a complainant into a court of equity, asserting the same rights 
as an îndividual, — a mère matter of dollars and cents, involving no question 
of governmental right or duty, — although teehnically the statute of limita- 
tions may not bar, the ordinary rules controlling courts of equity as to lâches 
should be enforced. 17. S. v. Beehee, 17 Fed. Eep. 37, foUowed. 

In Equity. 

W. C. Perry and C. F. Ware, for complainant.' 

J. D. McCleverty, for défendant. 

Beewee, J. This is a bill brought by the government to redeem. 
The facta are thèse : On August 7, 1869, one Moses McElroy was the 
owner in fee of a lot in Port Scott. On that day, for yalue, he exe- 
cuted a mortgage for $3,500 to one Polly Palmer. On the sixteenth 
dayof October, 1869, the présent complainant recovered a judgment 
of $2,000 in the United States district court for this state against said 
McElroy. On November 6, 1869, exécution was issued on this judg- 
ment and levy made upon said lot; said exécution was returned un- 
satisfied for want of bidders at the sale. On a subséquent exécution, 
and on May 30, 1871, said lot was sold at the front door of the court- 
house in the city of Fort Scott to the présent complainant, and on 
October 16, 1871, said sale was confirmed and deed ordered made to 
the complainant. On May 30, 1871, said mortgagee, Polly Palmer, 
commeneed a foreclosure suit in the district court of Bourbon county, 
and on October 4, 1871, decree of foreclosure wasrendered in her fa- 
vor. Thereafter the property was sold under that foreclosure tind 
on January 4, 1872, the sheriff's deed was executed and deiivered to 
said mortgagee, Polly Palmer, and duly filed for record in the office 
of the register of deeds in Bourbon county, Kansas, In that foreclos- 
ure proceeding the présent plaintiff was not made a party, and indeed 
could not be without its consent. Both the mortgagor and mortgagee 
hâve since deceased, leaving hoirs, as against whom this bill to redeem 
is filed. 

The bill in this case was filed November 28, 1884, more than 12 
years after the sheriff's deed in foreclosure to Polly Palmer, and more 
than 13 years after the sale to the government on the exécution. To 
this bill a demurrer has been filed, and the question presented is 
whether, by lâches or limitation, the plaintiff is barred of any remedy. 
Unquestionably, if the plaintiff was a private individual, the statute 
of limitations would eut off ail right to redeem; but it is said that the 
statute of limitations runs not against the government. This is un- 
questionably true, and it may also, for the purposes of this case, be 
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conceded that neîther the statute of limitations nor lâches bar the 
government as to any daim for relief in a purely governmental mat- 
ter; but when the government cornes as a complainant into a court of 
equity, asserting the same rights as a private individual, — a mère 
matter of dollars and cents, involving no questions of governmental 
right or duty, — it seems that, although technically the statute of 
limitations maynotbar, theordinaryrules controlling courts of equity 
as to the effect of lâches should be enforced. In the case of U. S. v. 
Beehee, 17 Fed. Eep. 37, this rule was laid down by the circuit court of 
this circuit: 

"Lapse of time may be a sufflcient défense to a suit instituted in the name 
of the United States. When the government becomes a party to a suit in its 
courts it is bound by the same principles that govern individuals. When the 
United States voluntarily appears in a court of justice, it at the same time 
voluntarily submits to the law, and places itself upon an equality with other 
litigants." 

I think that doctrine eminently just and correct. It is especially 
true in a case like this. The government could not, except at its own 
■will, be made a party to any foreclosure suit. When a complainant 
is therefore, in a foreclosure suit, unable to compel the appear- 
ance of the government or to hâve its rights adjusted and foreclosed, 
it would be cruel to hold that a party standing by its own will aloof 
from the power of the courts could bide its time, and afcer the lapse 
of many years, when property values bave changed, when parties 
hâve acted in the faith of perfect title, come into a court of equity 
and say that ail thèse proceedings go for naught so far as title is 
concerned, and now claim a property which by the combined efforts 
and action of many individuals, among whom is such complainant, 
bas been largely increased in value. I hold, therefore, that the claim 
of the government is barred by its own lâches, and that the demur- 
rer must be sustained and the bill dismissed. 



BuEMESTER and others v. Phillips and others. 

{Owcwit Court, S. B. Virginia. December, 1885.) 

Balb of Chattbls — Peoposal mat bb Withdkawn bbforb Accbptancb. 

An order was mailed on the f ourteenth March by a house in Charleston, South 
Carolina, to a house in Fredericksburg, Virginia, for a cargo of white Rappa- 
hannock corn, at 51 cents a bushel, free on board vessel, and 7 cents freight, 
to be Bhipped "on receipt" of letter. The order could not be complied with 
at once. In answer the Fredericksburg house say they will correspond for the 
corn, and endeavor to procure vessel, at the prescribed priées. On April 4th 
the Fredericksburg house write and telegraph that they hâve secured the corn 
at the price, and vessel at the rate of freight, prescribed. In due course of 
mail answer should hâve been received to the telegram by the sixth, and the 
letter by the eighth, April. No answer positively accepting the cOrn was re- 
ceived by the llth, when the Fredericksburg house telegraphed that the corn 
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had been resold. SM, that the letter and telegram of the fourth April were 
a neuD proposai, and that the failure of the Charleston house to answer before 
ttie llth, prevented the meeting of minds necessary to a contract; bo that 
there was no contract, and défendants were at liberty to resell. 

The cause was tried on the eighteenth November, and — under in- 
structions from the court that the correspondence between the plain- 
tiffs and défendants, which was the only évidence submitted on the 
subject of contract, there was no contract between the parties — the 
jury found for the défendant. Défendants afterwards moved for a 
new trial, on the ground that the instructions of the court were con- 
trary to the law of the case. On this motion, counsel was heard at 
length, and the following is the opinion of the court. 

W. L. Royall, for plaintiflfs. 
■ St. George Fitzhugh, for défendants, 

Hughes, J. There is no other évidence in this case, on the ques- 
tion whether there was a contract of sale, than the correspondence 
which occurred between the parties in March and April last. The 
parties never saw nor conferred with each other in any rnanner 
whatever, except by means of this written correspondence. Phil- 
lips & Co. were merchants in Prederioksburg, Virginia, and Bur- 
mester & Co. merchants in Charleston, South Carolina. The cor- 
respondence was about a proposed shipment of Eappahannock white 
corn by the défendants, in Fredericksburg, to the plaintiffs, in Charles- 
ton. It began in March, but up to the end of that month had eon- 
tained no letters of distinctive importance except two from Burmester 
and three from Phillips. On the fourteenth March, Burmester wrote, 
saying: "On receipt of letter [you] can ship us a cargo of 10 to 16,- 
000 bushels choice dry Eappahannock white corn, at 51 cents, free 
on board, freight 7 cents a bushel." Phillips wrote in reply, on the 
16th, that he had communicated with farmers on the Eappahannock 
for the corn, and would telegraph when they were heard from. On 
the 20th, Phillips wrote that he could get the corn at 51 cents, and 
was then at work to secure a vessel at 7 cents for the freight. Then 
came a short letter from Burmester, of the twenty-third March, say- 
ing, in answer to the letter of Phillips of the 20th, that he hoped 
Phillips would succeed in getting a vessel promptly ; and giving some 
directions about ship's papers. On the 30th, Phillips wrote that he 
hoped to succeed in getting a vessel of ten to twelve thousand bushels, 
at Burmester's limit of 7 cents, and if so, would observe Burmester's 
directions about ship's papers. Then came the following corre- 
spondence : 

. Apeil 4, 1885. 

Messrs. Wm. Burmester <6 Co. : We hâve at last succeeded in chartering 
a vessel at 7c. freight to take cargo corn for you, and we wired you this a. 
M., saying, "Hâve secureda vessel, about 12,000 bushels, at 7c., and bought 
corn at limit," which we now conflim. We hâve bought this corn, say 
about 12,000 bushels, at 51c., f. o. b., the best that could be done. The corn 
is ail prime white, and of the best crops on the river. The schooner char- 
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tered is the Mattie E. Taber, of New York, She îs a good vessel, and rates 
■well. We expect her to reach the landing to commence loading the corn 
about tenth inst., and she will hâve good dispatch in loading. As soon as 
she arrives at the landing we will advise you. The cargo will be a nice one. 
Offerings, corn, small. 

Yours, truly, A. K. Phillips & Co. 

Southern Telegbaph Compaky. 

Dated Fkedekicksbtjrg, Va., April 4. 
To Wm. Burmester & Co. : Hâve secured vessel at seven. About twelve 
thousand. Bought corn at limit. Particulars by mail. 

A. K. Phillips & Co. 

Chauleston, s. C, April 4, 1885. 
Messrs. A. K. Phillips & Co. — Deak Sies-: We are in receipt of telegram, 
and will await your letter's arrivai as to particulars. 

Yours, respectfully, Wm. Btjemester & Co. 

pREDERiCKSBURiï, Va., April 9, 1885. 
Messrs. Wm. Burmester é Co., Charleston — Gents: The schooner Mattie 
E. Taber arrived at the landing to-day, and will be ready to receive cargo on 
Saturday, and, with good weather, she will hâve good dispateh. Market for 
corn strong. Nothing offering to-day. Buyers oflering freely 51c., f. o. b. 
Yours, truly, A. K. Phillips & Co. 

Will draw for cargo at sight, without grâce, with B. L. It costs about \ 
per cent, to collect draft on Charleston, whieh we will add in our draft. 
Eeceived morning's mail, April 11, '85. 

Southern Telegraph Company. 

Dated Fredericksburg, Va., April 11. 
To Wm. Burmester é Co. : Not hearing from you, we hâve resold the cargo 
of corn. A. K. Phillips & Co. 

Southern Telegraph Company, 

Charleston, S. C, April 11, 1885. 
To A.K. Phillips & Co. , Frederioksburg, Va. : Never canceled order . Will 
expect cargo as ordered, instructions. Mattie E. Taber. Twelve thousand 
bushels. Wm. Burmester & Co. 

Southern Telegraph Company. 

April 11, 1885. 
To Cr. : Yours to A. K. P. & Co., signed Wm. Burmester & Co., was de'l'd 
at 1) -40 A. M., Fredericksburg, Va., 11, A. K. Phillips & Co. 

rREDEEICKSBUBG, VA., April 11, 1885. 

Messrs. Wm. Burmester & Co., Charleston — Cents. We hâve been ex- 
pecting to hear from you in regard to the cargo of corn since fourth inst., and 
failing to do so, we resold the cargo, and so wired you this morning. Your 
letter of fourth inst., in reply to our telegram, says: " We are in receipt of 
telegram, and will await your letters as to particulars, " — since which we hâve 
nothing from you, and as you did not reply approving the purchase, we re- 
sold the cargo. Yours, truly, A. K. Phillips & Co. 

The question in the case is whether, on the fourth April, tbere was 
a proposai still pending from Burmester to Phillips, like that em- 
bodied in the former's letter of the fourteenth March ; or whether the 
letter and telegram of Phillips, dated on the fourth April, were in law 



808 FEDEBAL BBPOETEB. 

a new proposai from Phillips, requiring a distinct and prompt accept- 
ance from Burmester, in order to constitute a contract binding upon 
Phillips. 

The condition of the law in respect to such transactions is set out 
by Mr. Benjamin in his work on Sales, § 39, upôn a very full con- 
sidération of ail the authorities. I will quote from him, and from 
his American editor in notes to the section 89. In order to consti- 
tute a valid contract, the assent to it must be mutual, and intended 
to bind both sides. The assent of the parties must co-exist at the 
same moment of time. A mère proposai by one man obviously con- 
stitutes no bargain of itself . It must be accepted by another, and 
the acceptance must be unconditional. If a condition be affixed by 
the party to whom the offer is made, or any modification or change 
in the offer be requested, this constitutes in law a rejection of the 
offer, and a new proposai, equally ineffectuai to complète the con- 
tract until assented to by the first proposer. The acceptance or as- 
sent must in every respect meet and correspond with the offer, nei- 
ther f alling short of nor going beyond the terms proposed ; but exactly 
meeting them at ail points and closing with them just as they stand. 
If the original offer leave anything to be settled by future arrange- 
ment, it is merely a proposai to enter into an arrangement, whioh is 
not completed until there is, upon the face of the correspondence, a 
clear accession on both sides to one and the same set of terms. The 
foregoing is the language of Mr. Benjamin and of his American an- 
notator, citing a conclusive array of authorities in support of the 
principles laid down. It is also laid down that the assent of a per- 
son to the proposai of another may be implied in cases the nature of 
which admits of the implication, and need not be express. 

Such being the law of contracts, it is not difficult to arrive at a 
conclusion in the case we hâve in hand. It is certain that no con- 
tract arose from Burmester's letter of the fourteenth March, in which 
he says : "On receipt o/[thisJ letter, you can ship us corn at 51 cents, 
at a freight of 7 cents." Phillips could not comply with this order 
on the receipt of the letter, and there was no contract. It is equally 
certain that Burmester's next letter, that of the 23d, written after 
Phillips had informed him that the corn could be got, and in which 
Burmester merely expressed the hope that a vessel could be secured 
promptly, was not a renewal of his order of the 14th. It bound him 
to nothing. Nor was it an acceptance of a new proposai from Phil- 
lips. As yet everything was conditional upon the securing of a vessel. 
Phillips was under no engagement. Nor was Burmester. In that 
letter of the 23d, Burmester said nothing even to confirm what Phillips 
had done in engaging corn from the farmers on the Rappahannoek. 
After this letter of March 23d, nothing is heard from Burmester for 
18 days; although on the fourth April he had received the telegram 
of that date from Phillips, and by the 6th must hâve received Phillips' 
letter of the 4th, in which two documents Phillips had informed him 
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that he had at last succeeded in chartering a vessel, and had bought 
12,000 bushels of white corn at 51 cents, free on board, and had ar- 
rangea to ship it at 7 cents freight, — nothing, except that on the 4th 
he telegraphed Phillips that he had received bis telegram of that day, 
and would await bis letter of same day as to particulars. Certainl/ 
there was no renewal of the order given in bis letter of Marcb 14th 
in the non-committal telegram of the fourth April. 

I am clear that inasmuch as the letter of the fourteentb Marcb 
•was not acoepted or complied with "on its receipt," and became nu- 
gatory, there was no revival or renewal of it in Burmester's letter of 
the twenty-third Marcb, much less in bis telegram of the fourth April. 
I am clear that the telegram and letter of Phillips, sent on the fourth 
April was, in the eye of the law, a new proposai, which, in order to 
bind Phillips, must bave been promptly accepted by Burmester. In- 
stead of accepting it promptly, Burmester seemed to be cautions not 
to do so. In the whole correspondence there was no meeting of the 
minds of the parties. There was but one opportunity in which it was 
practicable that there should be. This was on the fourth April, when 
Phillips informed Burmester that he was now ready to comply in 
every particular with the conditions which Burmester had imposed, 
and insisted continually upon, from the beginning. Burmester did 
not accept this new proposai. He delayed a week, and lost the con- 
tract. 

The motion for a new trial is overruled. 



Mbrchants' Nat. Bank op Chicago v. Chicago Eailway Equip- 

MENT Co. 

(Ovrcuit Court, W. D. Wuconsin. 1885.) 

Negotiable Instruments — Cbrtaintt— AiL to Bbcome Due on Failttbe to 
Pat a Part. 

An instrument in writing in the form of an ordinary promissory note, pay- 
able on a day certain, but containing a clause reciting that the instrument is 
one of a séries of notes, and providing that "each and ail shall become due 
and payable to the holder on the failure of the maker to pay the principal or 
interest of any one of the notes of said séries, " and also reciting that the con 
eideration of said notes was certain railway freight cars manufactured and sold 
by the payée to the maker. and providing "that the title of said cars shall re- 
main in the payée until ail the notes of said séries, both principal and inter 
est, are f uUy paid, " held to be a negotiable instrument. 

At Law. 

Gregory é Gregory, for plaintilï. 

I. G. Sloan, S. U. Pinney, and Judge Clark, for défendant. 

BuNN, J. This action is brought upon two instruments in writing 
for the payment of $5,000 each, and declared upon as negotiable 
promissory notes. A copy of one of the notes is as follows: 
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"$5,000.00. Chicago, III., January 20, A. D. 1884. 

"For value received, four months atter date the Chicago Railway Equipment 
Company promise to pay to the order of the Northwestern Manufacturing & 
Car Company, of Stillwater, Minnesota, flve thousand dollars, at First Na- 
tional Bank of Chicago, Illinois, with interest thereon at the rate of — per 
cent, per annum from date until paid. 

"This note is one of a séries of twenty-flve notes of even date herewith, of 
the sum of flve thousand dollars each, and shall become due and payable to the 
holder on the failure of the maker to pay the principal or interest of any one 
of the notes of said séries ; and ail of said notes are given for the purchase 
priée of two hundred and flfty railway f reiglit cars, manufactured by the payée 
hereof, and sold by said payée to the maker hereof, which cars are numbered 
from 13,000 to 13,249, inclusive, and marked on the side thereof with the 
words and letters ' Blue LIne C. & E. I. R. B. Co. ; ' and it is agreed by the maker 
hereof that the title to said cars shall remain in the said payée until ail the 
notes of said séries, both principal and interest, are f ully paid, ail of said notes 
being equally and ratably seeured on said cars. 

"Geo. B. Buhkows, Vice-Président. 

"E. D. BuFFiNGTON, Treas. 
«No. 1. H. R. M." 

Indorsed on back : 

"Northwestern Mfg. & Car Co. 

"Per J. G. O'GoBMAN, Treas." 

Indorsed on face : 

"First National Bank of Chicago. 
"Returned. No account." 

Also: 

"Protested for non-payment. 
"May 23, 1884. 

"E. P. RuNYON, Notary Public." 

The other note is the same in ail respects except that the date is 
January 23d inatead of January 20th. 

The plaintiff having proved the exécution of the said instruments 
by the défendant, and their indorsement to the plaintiff, and having 
introduced évidence showing that it purchased the same in the usual 
course of business before due, paying fuU value therefor in cash, 
without any notice of want or failure of considération, rested its case ; 
and the défendant now moves that a verdict be directed by the court 
for the défendant on the ground that the instruments so declared 
upon as promissory notes are not such, but are executory contracts, 
mère choses in action, not negotiable by the law-merchant, in this : 
First, that the time of payment is uncertain, being made to dépend 
in part upon the question whether other instrument or instruments 
in writing of the same séries shall fall due and remain unpaid before 
the maturity of those sued upon; second, that the promise to pay is 
not absolute or unconditional, but dépends upon the performance or 
readiness of performance on the part of the payée of the stipulation 
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contained in the instrument in regard to the sale of the cars, and the 
title thereof being held by the payée until payment of the entire sé- 
ries of such instruments in writing is made. 

I am of opinion that neither of thèse contentions hâve been made 
good. On the contrary, it seems to me that thèse instruments an- 
swer ail the usual conditions of negotiable promissory notes, in be- 
ing absolute and unconditional promises in writing to pay a certain 
sum of money to a particular person at a time fixed. The time fixed 
in each note is four months after date, and the circumstance that 
they are made liable to fall due at an earlier date, in the event of 
the default in the maker to pay the principal or interest of any one 
of the notes of the séries, does not alïect the negotiable character of 
the paper. Nothing is more common, when a séries ot notes isgiven 
constituting part and parcel of the same security or transaction, to 
make them payable in successive installments at différent times, and 
to provide in each that upon default in the payment of either prin- 
cipal or interest of any, the whole sum shall fall due. In such cases 
a time certain is fixed for payment, which answers this condition of 
commercial law applicable to negotiable paper; and the fact that the 
instrument may become due at an earlier day, through the default of 
the maker in not paying principal or interest, cannot destroy the 
negotiable quality of paper intended to circulate as such. It is well 
known that a large proportion of the real-estate notes given with mort- 
gage security throughout the west are drawn in this manner. Thèse 
notes go into the hands of différent persons, and take with them, as 
an incident, a corresponding interest in the security. 

Upon the other point, that the instrument contains a provision 
which makes it a more executory contract, upon which the plaintiff 
cannot recover until he shows performance or an offer to perform, it 
seems to me that this contention is equally untenable. The con- 
struction I should place upon that provision in the notes, taken as a 
whole, is that it is a récital of the considération for which the note 
was given, and of the fact that the payée was to retain a lien by way 
of mortgage upon the property sold as security for the payment of 
the notes, and this apparently for the pur pose of giving the notes 
which were intended to be put upon the market a more ready accept- 
ance and circulation, and a better market value. The inference that 
any one contemplating a purchase of the note would naturally and 
properly draw, would, I tbink, be that the freight cars had already 
been sold by the payée to the maker, and that the payée was to re- 
tain a lien and security upon them in the way of a mortgage for the 
payment of the purchase price, which should inure equally and rata- 
bly to ail the holders of the notes according to their several amounts, 
without regard to the time when such notes should fall due. 

If this be 80, then the contract was an exeouted one, the consid- 
ération for the notes had already passed, and the payment of the 
notes would not be made to dépend upon any condition whatsoever. 
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And this I believe to be the proper construction to be placed upon the 
instrument. 

There is no doubt considérable confliot in the décisions upon sim- 
ilar questions, and, this being the case, the court feels somewhat free 
to décide the question upon what it conçoives to be the correct légal 
principles applicable to such cases; and in so doing I shall enter- 
tain a hopo that the ruling may be found to be grounded upon true 
principles of commercial law, and also to be in accordance with the 
best authority. 

The motion to direct a verdict for the défendant will be overruled. 

The défendant thereupon offered évidence to prove a want of con- 
sidération in the making of the note, which évidence being objected 
to was ruled out, until the plaintifE's position as a bonajide purchaser 
and owner of the notes should be impeached. 

Thereupon the défendant rested its case, and the court ordered 
a verdict for the plaintiff for the amount of the notes in suit, with 
interest. 



HoLT and another v. Winfield Bank. 

SaME V. McMuLLEN. 

{Œrcuit Court, D. Kansas. December 16, 1885.) 

Coet'ORAtions— AcTS Ultba Vires — Exbcutbd Contbacts. 

Wliere a corporation goes outside of the scope of its legitimatebusîness and 
makes a contraot, and that contract has been executed and the corporation 
bas received the beneflts thereof, it will be enforced. 

SAMB — CONTKACTS WITHUÏ ScOPE OF BUSINESS. 

Where the contract is within the gênerai scope of the business of corpora- 
tions of the character, though beyond the powers actually vested in the par- 
ticular corporation contracting, parties who make the contract in ignorance 
of the peculiar limitations in the spécial corporate powers of this individual 
corporation are not prejudiced thereby. 

Samb — Injtjrt to Innocent Parties. 

Wherever a contract has been entered into which is beyond the powers of 
the corporation, and other parties hâve acted upon the faith of that contract 
and parted with money or value, and the relations of the parties hâve become 
so changed that the status ante the contract cannot be restored, the contract 
will be enforced. 

Banking Corporation— Subscription to a Creambrt— WiTaDRAWAii. 

Where a banking corporation, through its président, subscribed to a cream- 
ery, but before any act was donc or expenditures made on the faith of such sub- 
Bcription the subscription was withdrawn, held, that it was simply an execu- 
tory contract, and that the subscription could at the time be withdrawn, and 
that the bank was not liable. 

Principal and Agent— Contract for Principal bt Agent — Liability of 
Agent. 

Where an agent, without fraud or misrepresentation, at the request of the 
principal makes a contract for such principal and in his name, whiçh is not 
binding on the principal because uUrix mres, the f acts being f ully known to ail 
parties, the agent is not liable on such contract. 
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At Law. 

G. W. Beehe and Rossîngton & Smith, for plaîntiff. 

J. J. Buck and C. F. McMillen, for défendant. . 

Beewee, j. Thèse two cases are tried together. The first case 
présents this question: The Winiield Bank, by its président, sub- 
scribed a thousand dollars towards the building of a creamery in Win- 
field. I think it immaterial to state the form in which the plan was 
to be carried out. The sum and substance of it was that the bank, 
by its président, subscribed a thousand dollars towards the building 
of a creamery ; and the question is whether the bank is bound by that 
subscription. 

Counsel for plaintifif hâve with great diligence found and submitted 
to me some 25 or 80 cases involving the question of the responsibility 
of a corporation for contracts which are not within the Une of its cor- 
porate business. It may be considered as settled law to-day that 
where a corporation goes outside the scope of its legitimate business 
and makes a contract, and that eontract is executed and the corpora- 
tion bas received the benefits of the contract, the courts will never 
listen to a piea of ultra vires. It also, I think, may be laid^down as 
within the limits of many décisions and good law that where the con- 
tract is within the gênerai scope of the business of corporations ôf 
that character, though beyond the powers actually vested in the par- 
ticular contracting corporation, parties who make the contract, in 
ignorance of the peculiar limitations in the spécial corporate powers 
of this individual corporation, are not prejudiced by them. It may 
also be laid down as a third proposition that wherever a contract has 
been entered into which is beyond the powers of the corporation, and 
other parties hâve acted upon the faith of that contract and parted 
with money or value, and the relations of parties hâve become so 
changed that the status ante the contract cannot be restored, the courts 
will not listen to a plea of ultra vires; but with thèse limitations, and 
possibly some others, which, however, are not germane to this case or 
which do not now occur to me, the doctrine is still true that a corpora- 
tion created with certain defined powers cannot go outside of.those 
powers and make a contract tobind. A corporation created for bank- 
ing purposes cannot go into the Insurance business; and while the 
contract remains executory no contract of insurance can be enforeed 
against it. And this is no technical, artificial, arbitrary rule. It is 
founded in the protection necessary to stockbolders who invest their 
means in the corporation. They may be willing to trust their means 
in a certain class of business, and if the corporation is created for 
that class of business they hâve a right to rely upon the fact that it 
will not engage in any other business. No question of estoppel rises 
in this case upon the stockbolders by reason of their personal action. 
This subscription was signed by the président with the assent of a 
majority of the directors. The answer, not put in issue, allèges that 
the party who obtained this subscription, who waa the active agent 
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of the plaintiffs in this suit, had authority from them to consent to 
any modifications, limitations, or conditions in the subscription ; and 
it further allèges that this subscription was made by the Winfield 
bank upon certain unfulfilled conditions, and that when it was ap- 
parent, and that, too, immediately after the signing of the contract, 
that thèse conditions were not to be complied with, the président of 
the bank notified this agent that the bank's subscription was can- 
celed, null, and void. 

Counsel say that this is an executed contract. I do not understand 
that a contract for the doing of work can be called an executed con- 
tract before the considération is paid or the work done, It is true 
that this was a subscription by a number of parties, and upon the 
faith of that subscription the plaintiffs acted; but as to each one of 
the subscribers it was an executory contract until the considération 
was paid, or until the work was done by the plaintiffs. And, acoord- 
ing to the testimony, immediately after the subscription, prier to any 
active proceedings, the bank, subscribing byits président, notified the 
authorized agent of the plaintiffs that the subscription was canceled. 
I cannot look upon it as otherwise than a mère executory contract, 
and as such it is clearly without the scope of the powers of the bank. 
Stariing a creamery is not bank business. I bave before me in Omaha, 
Nebraska, a case which illustrâtes the wisdom and necessity of keep- 
ing corporations within the proper limits of their power. There the 
parties started with a creamery ; a creamery association was incorpo- 
rated. That was too humble a business for the promoters. The cor- 
poration bought a bank and went into the banking business; rented 
a mannfacturing company's property and went into manufacturing; 
started a broker's office and went into the loan business. As a con- 
séquence, and as might be expected, there was a terrible crash, and a 
host of hungry creditors are claiming relief. 

As mnch as I object to saying to any party that he can get out of 
bis promise, i think that the promise of the bank in this case was be- 
yond ita powers and not binding upon it. Judgment will bave to go 
for défendant. 

The other case is one against the président of the bank, and as to 
which I bave no question. After the suit was eommenced against the 
bank, and it had set up this plea of ultra vires, the plaintiffs sued 
the président, claiming that if the bank was not liable he was; that 
he was the agent who signed that subscription, and if the principal 
was not liable the agent was. 

I had occasion when I was on the suprême bench, in the case of 
Abelea v. Cochran, 22 Kan. 405, to examine with great care the oircum- 
stances under which an agent is responsible when the principal is not 
bound. There were in this case no misrepresentations of fact or of law 
made by the président. He simply told the parties he would sub- 
seribe for the bank if a majority of the directors assented. He saw 
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a majority of the directors and they assented; he then came back and 
subscribed in the bank's name. There were no false représentations 
of facts, no représentations of law. Every person who deals with cor- 
porations is chargeable with notice of the gênerai scope of their pow- 
ers. If he deals with an insurance company he knows that it is in- 
surance business that that company is authorized to transact. So if 
he deals with a bank he knows that it is banking business that that 
bank is authorized to transact, and npne other. He has the same 
gênerai knowledge that the officers of the bank hâve. Of course, 
where tbere is a concealment of a fact within the spécial knowledge 
of the party making the représentation or making the signature, he 
may be bound. If, for instance, the bank had power to make such 
a contract as this, provided the directors assented, and défendant had 
represented to the plaintiffs that the directors had assented when in 
fact they had not, then unquestionably a failure to hold the bank lia- 
ble would cast a liability upon him ; but when a man deals with an 
officer of a corporation, and no représentations are made by that 
of&cer, and that officer simply proposes to bind the corporation, and 
as a matter of fact the corporation is not bound, and is not bound 
simply because the contract is ultra vires of that corporation, the in- 
dividual making the subscription is also not bound. 
Judgment may be entered for the défendant in the second case. 



United States v. Tod. 
KMreuit Court, 8 D. Ohio, W. D. November. 1885 ) 

1. "Infamotjs" Ceimbs— Cbiminal Information. 

Offenses punishable by imprisonment for more than one year may, upon 
conviction thereof, subject the défendant to an "infamous" punisliment, and 
cannot be prosecuted by criminal information. 

2. Samhi — Pension Fkauds. 

The offenses created by sections 4746, 5418, and 5479 can be prosecuted only 
by indictment. 

Demurrer to Criminal Information. 

J. C. Harper, for demurrer. 

Henry Hooper, Asst. U. S. Atty., contra. 

Sage, J., (prally.) The défendant is charged in a criminal infor- 
mation with violating sections 47é6, 5418, and 5é79, Rev. St. He 
demurs on the ground that the offenses are "infamous," and can be 
prosecuted only by indictment or presentment of a grand jury. The 
counts under sections 5418, 5479, are clearly within Ex parte Wilson, 
114 U. S. 417, S. 0. 5 Sup. Ct. Rep. 93.6, as those sections in terms 
authorize imprisonment at hard labor. Section 4746 authorizes a 
sentence of "imprisonment for a term not exceeding three years." 
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Under section 5541, if the sentence be for a period longer than one 
year, it may be executed in a penitentiarj, and, under section 5539, 
subject to the discipline and treatment applied to prisoners under 
sentence by the state courts. Prisoners in the Ohio penitentiary are, 
by law, kept at hard labor. A sentence by this court to imprison- 
ment in the Ohio penitentiary is therefore in effect a sentence to 
imprisonment at hard labor. See Ex parte Karstendick, 93 U. S. 
396, and Ex parte Oeary, 2 Biss. 485. The criterion laid down in 
Ex parte Wilson is "whether the crime is one for which the statutes 
authorize the court to award an infamous punishment, not whether 
the punishment ultimately awarded is infamous. When the aceused 
is in danger of being subjected to an infamous punishment if convicted, 
he has the right to insist that he shall not be put upon trial except 
on the accusation of a grand jury." 114 U. S. 426, and 5 Sup. Ct. 
Eep. 939. 

As the crime charged in the counts under section 4746 would, upon 
conviction, authorize a sentence to the penitentiary, and in fact sub- 
ject the aceused to a term at hard labor, it is infamous, and cannot 
be prosecuted by information. Demurrer sustained. 



DORLAN V. GuiE.* 

{Circuit Court, E. D. Pennsylvania. November 10, 1885.) 

Patents fob Inventions— Infringbment — Lettebs Patent No. 137,858. 

When, from the évidence, it appears that the défendant is simply pursuing 
the same process of manufacturing which he followed before the patent in 
question was issued, the court will not restrain him from continuing to use 
the same means 

In Equity. 

Farley é HoUinc/sworth, for complainant. 

MacVeagh ce Bispham, for respondent. 

Butler, J. The plaintifif's patent is, in substance, for the use of 
chloride of lime, ("in large or small quantities,") as a sizing ingrédi- 
ent, (in combination with other materials ordinarily employed for 
sizing,) in the manufacture of pulp-size paper. 

The several claims read as follows : 

(1) As a sizing ingrédient, chloride of lime, or its équivalent, substantially 
as and for the purpose set forlh. (2) Chloride of lime, or its équivalent, in 
quantities large or sraall, as a new and essential sizing ingrédient or materiaJ, 
and as a basis or principle in any composition of other sizing ingrédients in 
and for sizing paper-stock materials, or paper pulps to make pulp-sized pa- 
pers, and for sizing any other article that has required or may require aay 

iJSeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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degree of a poreless gum-size, or of a water-proof charaeter, împarted thereto 
ortherein, substantially as and for the purpose described. (3) Theprocess 
of sizing paper-stock materials and paper pulps to make pulp-sized papers, 
■when chloride of lime, or its équivalent, shall compose a constituent part of 
the composition or mass of other sizing ingrédients or materials, substantially 
as and for the purpose described. (4) Chloride of lime as a sizing ingrédient, 
in combination with the resins, soaps, starehes, oils, tallows, and alums, sep- 
arately or collectively, substantially as and for the purpose set forth. 

The common method puraued in the manufacture of pulp-size pa- 
per, at the date of the patent, and for many years previous, embraced 
the use of chloride of lime. Its work in the process was bleaching. 
The common opinion being adverse to its rétention after this work 
■was performed, (in conséquence of a belief that its présence was det- 
rimental to the sizing,) the usual, if not universal, practice was to 
wash it out before the sizing materials were applied. Of course it 
was not ail removed. To get rid of it entirely, by the ordinary method 
of washing, was impossible. More or less remained, — depending 
upon the use for which the paper was designed, and the amount of 
care beatowed in the washing. Mr. Dorlan having discovered, as he 
believed, that this common opinion was erroneous, — that the prés- 
ence of chloride of lime was not only not injurious to the sizing, but 
highly bénéficiai, — applied for and obtained his patent. Under it he 
asserts the right to compel manufacturers of such paper to remove 
the chloride of lime introduced for bleaching, before the application 
of ordinary sizing ingrédients. Can the patent (if valid) be accorded 
such a seope ? If such is the right intended to be conferred, is the 
patent valid? The use of chloride of lime in the manufacture of 
pulp-sized paper is not objected to ; and could not be, for the use is, 
probably, as old as the art itself . The objection is that it is not ex- 
tracted from the pulp and excluded at a particular stage in the pro- 
cess, 80 as to avoid combination with the sizing ingrédients. The 
objection is, not that something is done which should not be, but that 
something is omitted, whereby the patent is infringed. This certainly 
is a novel proposition. Of course the objection to retaining the chloride 
of lime does not extend to the quantity formerly retained. It would 
be difficult, therefore, to ascertain and fix the limit, if no other diffi- 
culties existed. Notwithstanding the novelty of the position, how- 
ever, it may, possibly, be Sound. As it is unnecessary to pass upon 
it at présent, we should not do so. 

The defendant's answer asserts, substantially, that long before the 
date of the patent he and other paper manufacturers pursued the 
method of manufacturing pulp-size paper hère complained of, — allow- 
ing the chloride of lime, introduced for bleaching, to remain. If the 
défendant pursued this methed, it is unnecessary to inquire into the 
methods of others. Equity will not interfère to restrain a continuance 
of the defendant's business or manufacture as pursued anterior to the 
patent. It is immaterial why he allowed the chloride of lime to re- 
main in — if he did so. Whether he believed it to be bénéficiai or in- 
v.25F,no.l4— 52 



818 FEDEEAIi EEPOETEE. 

jurions to the sizing, or without effect either way in thîs respect, is of 
no conséquence. If it was bénéficiai he got the benefit, and is entitled 
to such as may arise from a continaance of bis method of manufacture, 
notwithstanding the plaintiff's patent. That he was unaware of the 
benefit, and that it, consequently, was accidentai, argues nothing 
against hîs right to pnrsue his business as he bad been accustomed 
to do in the past. The cases eited respecting accidentai prior use, and 
accidentai effect, bear no relation to such a case as this. 

Did the défendant pursue this method, as he allèges, prior to the 
patent? A good deal of testimony was taken to meet and détermine 
this question. Wbile the truth respecting it is not free from doubt, 
the weight of the évidence is, in my judgment, with the défendant. 
The circumstance that a différent conclusion cannot be reached with- 
out imputing perjury, or something much like it, to witnesses who, so 
far as appears, are respectable men, is entitled to great, if not con- 
troUing, influence. The force of the criticism to which the testimony 
of thèse witnesses was subjected by the learned counsel bas not been 
overlooked. It is not sufficient, however, to justify a disregard of their 
sworn statements, — a conclusion that they are untruthful and cor- 
rupt. Nor hâve I overlooked the circumstance that Speakman and 
Stott, employés of Guie, for a time, testify that the chloride of lime 
was washed out, and the conséquent difficulty of reconciling this tes- 
timony with that of the defendant's witnesses. Nevertheless, as it 
was customary to wash the chloride out in manufacturing certain 
descriptions of paper, it is certainly possible that Speakman and Stott 
bave gotten their présent impressions from this circumstance. It is 
clear that their knowledge respecting the subject is much less than 
that of several witnesses who testify otherwise, and the probability 
that they are mistaken is consequently much gréa ter. Indeed, it 
is quite clear that some of the defendant's witnessee cannot be mis- 
taken. Their testimony can only be rejected upon the hypothesis 
that they are willfuUy and corruptly untruthful. It would be un- 
profitable to discuas the question at greater length. While the truth 
respecting it is involved in doubt, the prépondérance of évidence is 
with the défendant. 

Tbis finding of fact is fatal to the plaintiff, and a decree must be 
entered accordingly. 
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BosTooK and Wife ». Goodrich.' 

(Cfireuit Court, B. D. Pennsyhania. November 6, 1885.) 

Patents fok Invbntioiîs— Inpeingement — Profits — Damages— EvroEircB. 

Complainants received letters patent 64,404 and 80,369 for improvements in 
tuck-markers, which proved to be of little value. Defeadant made improve- 
ments on same -which eured tbe defects and rendered tlie device marketable. 
Complainants obtained a decree for assessmeat of damages and profits for in- 
fringement of tlie above patents. Eeld, tbat complainants must stow wbat 
proportion of profits arising from the sale of tbe improved tuck-markers was 
due to the original invention, and tbat, f ailing in tbat, tbey were entitled to 
nominal damages only. 

In Equity. 

H. T. Fenton, for complainants. 

L. L. Bond, for respondent. 

Butler, J. The infringement complained of and decreed against, 
is of claims 2, 3, 5, and 6 of patent No. 64,404, and claim 1 of pat- 
ent No. 80,269. 

Thèse claims are for improvements in "tuck-markers," consisting oi 
minor eombinations and déviées emplos'ed in such machines. Tuck- 
markers (differing from the complainant's only as respects thèse eom- 
binations and devices) had been in use for many years prior to tho 
date of thèse patents. The complainant simply improved the old 
machines, rendering them more serviceable than before, by increas- 
ing their adaptability to the use contemplated. 

The rule for ascertaining profits, applicable to the case, is there- 
fore, the one applied in Garretson v. Clark, 111 U. S. 120, S. G. 4 Sup. 
et. Rep. 291, and more recently in Dobson v. Carpet Go., 114 U. S. 
439, S. G. 5 Sup. Gt. Rep. 945. 

While, therefore, we might possibly not agrée in ail the master 
has said upon the subject of profits, his conclusion is right. The 
burden rested on the complainant to prove the proportion of profits 
j'ustly ascribable to his improvements. Having faiied in this he is 
entitled only to nominal damages. 

The exceptions must be dismissed and the report confirmed. 

iReported by 0. B. Taylor, Esq., of the Philadelphia bar. 
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Feaim V. Keen.' 
{Oîireuit Court, E. D. Pmnsyhania. November 3, 1885.) 

1. Patents pob Intentions — Impbovbmbnts m Scakdinavian Pablockb — In- 
vention. 

Reissued letters patent No. 10,373, granted to Edward T. Fraim (inventer) 
jointly with Miller W. Fraim, (assignes,) January 16, 1883, for an improve- 
ment in Scandinavian padlocks, held net void for want of novelty and inven- 
tion. 

8. SaMB — IlTFBINGBMBNT. 

Where one party stands by and permits another to take ont a patent, and 
then takes eut a patent for a différent invention, he cannot set up that he is 
the inventor of the flrst improvement. 

3. SaMB— NOVELTT. 

Although the question of patentable invention may be open to doubt, the 
court will not reverse the décision of the patent-oflBce except upon clear évi- 
dence. 

In Equity. 

The facts are as follows : Both parties claimed priority of inven- 
tion. Complainant obtained a patent January 16, 1883. Défendant 
claimed that he made the invention at a time when he was employed 
by complainant in his shop, and it appears that he stood by while 
complainant made application for a patent without making any claim, 
and Bubsequently took out letters himself for another and a différent 
invention. 

Joseph 0. Fraley, for complainant. 

Grady & Gendell, for défendant. 

Butler, J. While the question of patentable invention, respeet- 
ing complainant's improved lock, may be open to debate and doubt, 
we do not feel justified in reversing the décision of the patent-ofiSce, 
by anything appearing in the case. 

Nor do we think the évidence would justify a conclusion that Fraim 
was not the first inventor. While the direct évidence in favor of 
Shallass' claim is not satisfactory, the inferenees arising from his 
conduct are strongly against him. He not only stood by and saw 
Fraim assert his right to the patent, without objection, but directiy 
after took out letters for a différent improvement. 

The infringement of the second claim is clearly proved; and the 
infringement of the third is virtually admitted. 

The bill is sustained, and a decree must be entered accordingly, 
and for costs. 

'Eeported by C. B. Taylor, Bsq., of the Philadelphia bar. 
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YoDER V. Mills.* 

(Cireutt Court, E. B. Pennsyhania. October 28, 1885.) 

Patents fob Inventions — Priobitt— Infbingembnt — Combination Patent. 
The employaient of mechanical skill to conatruct a machine in accordance 
with ideaa f urniahed by another gives no right to the invention. The entire 
merit is in him whose inventive suggestiveness conceived the invention. 

In Equity. 

William A. Redding, for complainant. 

M. Daniel Gonnolly, for respondents. 

McKennan, J. The object of this suit is a patent to Lorenzo T. 
Yoder for an invention relating to the manufacture of candy, dated 
December 4, 1883, and numbered 289,488. The patent contains 
four claims, but no évidence is produced to show any infringement 
of the first two. The third and fourth claims are the only ones touch- 
ing which there is any contest. They are both for combinations of 
mechanical devices, and differ only in that, to the éléments specified 
in the third claim, is added a "cover, A," of peculiar construction, 
and tbus the fourth claim is constituted. 

Nor is there any substantial controversy between the parties upon 
the question of infringement. It is clear that the machine made by 
the défendants is, in every essential feature, identical with that de- 
Bcribed in the patent. 

The only contested inquiry in the case involves the right to the in- 
vention itself. Ail the évidence exhibited relates to it. Both parties 
claim the merit which the patent apparently accords to the com- 
plainant, and, without discussing the évidence, it is enough for us to 
say that, in view of tue decided prépondérance of the proofs, it is 
justly devolved upon him. The sonception of the invention belongs 
to him, and ail that the défendants contributed was the necessary 
mechanical skill, furnished at bis request, to embody it in an oper- 
ative form. He did not lose the merit which is due to inventive sug- 
gestiveness, and devolve it upon the mechanic whose only function 
•was to materialize it. Watson v. Bladen, 4 Wash. G. G. 582; Blandy 
V. Griffith, 3 Fisher, 609. 

But some doubt may be entertained as to the right of the complain- 
ant to appropriate the combination covered by the fourth claim of the 
patent, treating it as an entirety. The cover. A, which is an indis- 
pensable constituent of the combination, was not devised by him, 
but was suggested and constructed solely by one of the défendants. 
Whether that claim, then, is enforceable against the défendants we do 
not deem it imperative on us to décide. We will, therefore, adjudge 
that the patent is valid in so far as the third claim is involved, that 
an injunction issue against the infringement of that claim, and that 

' Keported by C. B. Taylor, Eaq., of the PhUadelphia bar. 
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the profits or damages accruing from the past infringement thereof 
be ascertained b; a master; and a decree will be prepared accord- 
ingly. 



BtTzzEiiL V. Andkbws and others.' 

(Olrouit Court, M. B. Pennsyîvania. October 26, 1885.) 

Patbiîts pok Inventions — Inpbdîgements. 

When a patent bas been issued for an invention which consista in a peculiar 
arrangement of old éléments or parts, it must be construed strictly, and the mo- 
nopoly limited gubstantially to the spécial character of the parts and the par- 
ticular organization described. A machine which may be forced to produce 
a similar result will net be regarded as au infringement if tbat was not the 
object of its construction. 

In Equity. 

Geo. S. Boutwell, for complainant. 

Charles Howson, for respondent. 

BoTUSE, J. The first claim of the patent involved reads as follows : 

"In combination with theabrading relier, G, the bearing roller, K, the pivoted 
roUer-frame, I, F, I", the set-screws, L, and the springs, M, said parts being 
(îonstructed in the manner and for the purpose substantially as specified. " 

Tbe charge of infringment relates to tbis claim alone. 

Tbe éléments or parts named being old, tbe claim must be con- 
fined within narrow limits. The state of the art requires a strict con- 
struction, limiting the monopoly, substantially, to the spécial charac- 
ter of parts, and the particuiar organization, described. Thèse parts 
are — First, the abrading roller; second, tbe bearing roller; third, the 
pivoted bearing roller-frame ; fourth, the set-screws; Jifif't t^e springs. 

The character of the parts, and the organization, are aptly de- 
scribed in the spécifications. 

The design or purpose of the machine, as stated by the plaintiff, is 
"to enable the rough loose fibers upon the inner side of the tanned 
skins of animais to be easily and quickly removed, so as to leave the 
surface smooth, and not injure the leather;" and the machine it- 
self is designated an "improved machine for whitening and sfaaving 
leather." The invention consists, as the plaintiff says, "in the means 
employed for pressing a skin in front of, and regulating its pressure 
upon, the abrading roller, substantially as and for the purpose stated." 
The several parts are construoted and combined, solely with a view 
to tbis end. 

The mode of opération is described as follows : "The bearing roller 
is moved outward, until the skin can be passed over tbe same, with 
its inner side towards the abrading roller, after which the operator'B 
l'oot is removed from the foot-bar, and the springs move this roller 

«Beported by C. B. Taylor, Esq., of the Philadelphla bar. 
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towards the abrading roller, and press againsi the latter such portion 
of the Bkin as is between their périphéries. The operator now moves 
the skin so as to bring each portion of its inner surface into contact 
with the abrading roller and cause the latter to remove any loose 
fibers, flesh, etc., from the same." This mode of opération is only 
made practicable by placing the bearing roller "upon a line horizon- 
tal with the abrading roller," as described in the spécifications, and 
constructing and combining the pivoted frame in the particular man- 
ner designated by and called for in the patent, — thus enabiing the 
operator to confrol the roller by his foot, while manipnlating the 
leather with his banda, — the roller affording support for the skin. 

Such being the plaintifif's machine, bas the défendant infringed? 

His machine contains the abrading and bearing roUers, the set- 
screws, and the springs. There is, however, a material différence in 
the relative positions of the rollers ; and if it contains a "pivoted bear- 
ing roUer-frame" at ail, it is not the frame described and employed 
by the plaintiff, — is incapable of the uses for which his is designed, 
and is capable of others, to which his is inapplicable. It bas no de- 
vice rendering the bearing roller subject to control by the operator's 
foot, but bas a device (the pivoted arms, capable of separate, inde- 
pendent action) which confers a power over the bearing roller, such 
as the plaintiff's frame does not afford. 

The object of the defendant's machine is to ekive leather, as de- 
scribed by him. He states it to be " for the préparation of strips or 
sheets of leather for use in book-binding, in making pocket-books," 
etc., by shaving down the edges of the strips or sheets, so that when 
two are joined together, the thickness of the leather will be uniform 
throughout. The organization of the machine, and the construction 
of its parts, were designed with a view to this purpose alone. An es- 
sential part of the organization is a movable table, having apparatus 
for clamping, by means of which the leather is fed to, and withdrawn 
from, the machine. Without this table the structure is of no value, 
— is incapable of use for any purpose. 

Without enlarging on the différence in construction and organiza- 
tion of the two machines, it seems plain that they are essentially dis- 
similar. Designed for différent purposes, the parts are, in consé- 
quence, differently constructed and combined. 

The différence in construction and organization, however, is not 
ail; they differ, as well, in tue mode of opération, and the result 
produced. 

The différence in the mode of opération is that while with the plain- 
tiff's machine the skin is held in the operator's hands and passed 
through between the bearing and abrading rollers, the former being 
controUed by his foot — thus rendering the skin capable of movement 
in any direction — with the defendant's machine, the movement of 
the leather is controlled by means of the table and its devices alone ; 
and this movement consists, simply, in being passed, a given dis- 
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tance, between the rollers, and then f orcibly withdrawn ; the prox- 
imity of the rollers to each other being regulated entirely by the 
springs. 

The différence in resuit is that while the contemplated and proper 
use of the plaintiff's machine will remove the unevenesses and loose 
fibers of skin, leaving the surface smooth and level, the defendant's 
will simply skive, or sbave down, the edges to a desired thinness. 
That the plaintiff's machine may be forced to perform this skiving 
of the edges, is unimportant. It is not adapted to such a use and is 
of no value for the purpose. 

The bili must be dismissed. 



Sheedeb V. Shannon.' 

ShëEDER V. BlOKINO. 

{CHreuU Gowrt, E. B. Pennsyhania. October 10, 1885.) 

Patents fob Inventions — Inpbin&embnt. 

Letters patent 210,714 were granted to complainant for a combination of 
heating pipes, and metallic plates applied thereto, constructed with flexible 
tubes, gum tubing, or suitable rock-joints, so as to permit the élévation or 
lowering of the pipes without interfering wlth the circulation of the steam 
through them. Held, that thèse flexible joints must be regarded as distin- 
guishing and essential features of the construction of the pipes, and that a 
machine of which hinge-j oints are not a constituent is not an infringement 
of said combination 

In Equity. 

S. W. Pennypacher, for complainant. 

H. M. Dechert, for respondent. 

Pek Curiam. The second claim of the complainant's patent is the 
only one in controversy hère. It is for a combination of heating 
pipes, D, and metallic plates, E, "applied thereto, forming resta for 
the boards to be dried, and causing the beat from said pipes to be 
distributed uniformly over said boards, as set forth." Eeferring to 
the body of the spécifications, the pipes, D, are "set forth" as con- 
structed with flexible tubes, gum tubing, or suitable rock-joints, so as 
to permit the élévation and lowering of the pipes, D, without inter- 
fering with the circulation of the steam through them. Thèse flex- 
ible joints must be regarded as distinguishing and essential features 
of the construction of the pipes, D; and, in view of the prior state of 
ihe art, must be held to be the spécifie pipes designated in the second 
claim of the patent. Hinge-joints are not a constituent of the ma- 

' Reported by 0. B. Taylor, Bsq., of the Philadelphia bar. 
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"inné used by the défendant, and lience are not an infringement of the 
patented combinatJon. 

The bill must therefore be dismissed, with costs. 

A similar decree will be entered in the case of Sheeder v. Bicking, 



Sessions v. Gould and others. 
(Oireuit Court, D. Nem Jersey. November 20, 1885.) 

Patents fob IirvEifTiONa— Noveltt — Infringement. 

Patent No. 108,300, dated October 11, 1870, for an improvement in trnnk- 
rollers, if valid, is not infringed by défendants when properly construed. 

In Bquity. 

Mitchell ê Hungerford, for complainant. 

Briesen é Steele, for défendants. 

Nixon, J. The bill of complaint allèges infringement of certain 
letters patent No. 108,300, dated October 11, 1870, for an improve- 
ment in trunk-rollers, and owned by complainant as assignée for one 
Albert J. Sessions, the inventer. 

The answer sets up varions défenses ; but, after a careful considéra- 
tion of the state of the art at the date of complainant's patent, I think 
the only défenses that demanded serions thought are (1) that Al- 
bert J. Sessions was not the original and first inventer of any ma- 
terial and substantial part of the thing patented; and (2) that the 
défendants are not infringers. It is not necessary for me to express 
an opinion on the first of thèse défenses in the présent suit, because, 
if decided in favor of the complainant, I must give such a narrow con- 
struction to the scope of his patent that the défendants cannot be 
held to infringe. The inventer in his spécification says that his in- 
vention consists of forming a trunk-roUer frame from a square sheet- 
metal blank, having four short diagonal incisions in the edges of the 
same, between which incisions two opposite corners of the blank are 
turned up to form the ears. His metbod is quite simple. He first 
cuts the métal into square bloeks, slightly rounds the four corners, 
and punches a hole in each corner. The blank is then placed in the 
forming dies speeially made for the purpose, which, as they close or 
meet, make four incisions diagonally with the blank. The corners of 
the blank between those incisions ard then bent up at right angles 
to the rest of the plate, thus forming the ears. The usual east-metal 
roUers are then secured between the ears by a pin, as in ordinary 
trunk-rollers. He claims, as his invention, "the herein described 
trunk-roller, the frame of which is formed from a square sheet-metal 
blank, eut or incised at the junction of the plate, A, and ears, B B ; said 
ears being bent up from two opposite corners, so as to leave the points, 
c c c c, substantially as described." 
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As trunk-rollers were old, and as tbis patent only claîms to be an 
improvement on existing reliera, it is quite clear that the proper in- 
terprétation of tbe claim is tbe described mecbanism or mode of form- 
ing the frame to hold the roUers. The complainant takes pains to 
show that before the invention claimed in his patent trunk-rollers 
were framed by taking a square pièce of métal blank, turning up two 
opposite corners for ears or lugs between, and in which the roller is 
suspended on an axle, and fastening the ends or corners of the plate 
not turned up to the trunk with screws or other proper devices. 
Such roUers, however, were imperfect and unsatisfactory, being lia- 
ble to turn, and to be tornoff, on account of the narrowness of the 
base of the plate by which the roller was a:ttached to the bottom of 
the trunk. If there is any merit or novelty in the complainant's 
patent, it arises from the addition al strength and stability imparted 
to the framç of the roller by the diagonal incisions into the plate for 
the formation of the ears, which leaves the métal on the outside of 
the incisions to project laterally from the base plate at the foot of 
the ears. Possibly the complainant's patent may be sustained by 
limiting it to the spécifie method of forming the frame, which the 
inventer reveals in his spécifications and claims in his patent. Dnder 
this strict construction, only those roller-f rames infringe which bave 
diagonal incisions in the plate, and the opposite corners of a square 
turned up. The defendant's trunk-roller is produced from blanks in 
which the incisions are not diagonal, nor the opposite corners turned 
up ; but, using a rectangular rather than a square blank, they make 
their incisions in Unes parallel with the longer aides of the rectangle. 
Such roUer-frames are not new. They are indicated in a number of 
patents antedating the complainant's patent; notably, in letters pat- 
ent to Stephen Chamberlain, No. 70,957, dated November 19, 1867, 
and in letters patent to Harlow & Perry, No. 65,077, dated May 28, 
1867. The weight of the évidence also shows that roUer-framea of 
substantially the same charaoter were in use in Philadelphia several 
years before 1870, the year in which complainant's patent was is- 
sued. 

Since a double use is still forbidden, it is no longer a reply to those 
proofs of the state of the art to say, as complainant's expert seems 
to suggest, that roUer-frames and roUers, thus constructed, were not 
made or ueed for castors in trunks. If the complainant's patent is 
sustained, no infringement is shown, and the bill of complaint must 
be dismissed, with costs. 
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Mallosy Manup'g Co. ». Hiokok and another.' 
(Circuit Court, D. Oonneetieut. December 18, 1885.) 

1. Patents for Inventions— Constkuction dp Claim. 

The claim of letters patent No. 74,392, of February 11, 1868, was for "the 
combination of the brim of a hat with a drooping hoop, so that the brim is 
caused to drom) at the front and rear, and to rise at the sides, substantially as 
described. " The définition of the drooping hoop given inMaUory Manuf'g 
Co. V. Marks, 11 Fed. Rep. 887, S. C. 30 Blatchf . 32, adopted, and TiOd, that the 
droop must be imparted by twisting the wire and not by bending. 

2. SaMB — iNFRINaBMEN'P— BtTKDEN OF PEOOF. 

Although not free from doubt, the court concluded that défendants had 
made their drooping hoops by bending alone, without torsion, and the plaintiS, 
upon whom is the burden of proof , not having clearly established the f act of 
infringement, the bill was dismissed. 

In Equity. 

Eugène Treadwell, for plaintiff. 

Wm. Edgar Simonds, for défendants. 

Shipman, J. This is a bill in equity, which was brought in January, 
1881, to restrain the alleged infringement of letterS' patent No. 74,- 
392, issued to George Mallory, February 11, 1868, for an improve- 
ment in bats made from flexible fabrics. The invention is said by 
the patentée, in bis spécification, to consist in "the combination of 
the brim of the bat with a drooping spring-hoop, by which I mean a 
spring-hoop bent or twisted in sucb manner as to impart a droop to 
the front and rear of the brim, and an élévation to the sidesthereof." 
The patent describes the means by which the wire can be properly 
twisted. The claim is as foUows : 

"The combination of the brim of a hat with a drooping hoop, so that the 
brim is caused to droop at the front and rear, and to rise at the sides, sub- 
stantially as set forth." 

The drooping hoop of the claim was defined by Judge Blatoeford, 
in the case of Mallory Manufg Go. v. Marks, 20 Blatchf. 32, S. C. 
11 Fed. Eep. 887, to be "a spring-hoop bent or twisted in such 
manner as to impart a droop to the front and rear of the brim, and 
an élévation to the sides thereof," and, in view of the state of the art, 
it was also held that the word "bent" is synonymous with the word 
"twisted," and that, to constitute infringement, the infringing wire 
must be twisted. It is also obvious that the droop must be imparted 
by twisting, and that if a hoop receives its droop by bending alone, 
there is no infringement, although the wire may be in fact twisted to 
some extent. 

The défendants' hoops are made of round wire, by W. B. Curtiss & 
Co., of Danbury, upon a machine for bending and forming wire, 
which was the subject of letters patent No. 283,327, granted to Will- 
iam B. Curtiss, August 14, 1883. The question of importance in the 

' Reportée! by Charles C. Linthicum, Bsq., of the Oliicago bar. 
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i,ase is whether twisting was the efficient means of forming the de- 
fendants' hoops, or whether the twisting, if any existed, was an im- 
material incident in the manufacture, and the "droop" was caused 
by bending alone. 

The Curtiss invention is a very ingénions one, having for its pro- 
fessed object "to provide such a machine as shall bend or form wire 
into any desired curve or shape, with or without torsion." An ac- 
curate description of this complicated machine would occupy much 
space, and it is therefore practicable to give only a gênerai outline of 
the portion which serves to bend the hoops. I quote from the testi- 
mony of the inventor as follows : 

" ïhe wire is received between a pair of feed-rolls, and forced by them 
througli the bending device. Said bending device consista of three small 
rolls placed in tiie end of an oscillating sleeve, so that tliey operate upon the 
wire in the same manner as tire-bending or tinware arching rolls. The 
oscillating sleeve containing said rolls oscillâtes on a stud or mandrel fixed 
rigidly to the frame of the machine. Iii the outer end of such stud are placed 
two rolls, grooved to receive the wire, and so arranged as to grip the wire, 
but not so tightly as to prevent the feed-rolls from forcing the wire along. 
As the feed-rolls revolve, the wire is forced through the grip-rolls, and thence 
through the bending device, where it receives a bend downward. As the 
wire passes along, the bending device is oscillated around the wire so that 
when sufflcient wire to form one-fourth of the hoop has passed through, the 
wire ia receiving its bend at one side." 

Two of the three small rolls which the inventor styles the "bend- 
ing, device" are called the "guiding-rolls," and the third is the bending 
roIL The gaide-roUs are so journaled that the lower roU is in ad- 
vance of the upper one. This construction is used for round wire. It 
was not intended that thèse rolls, when thus arranged, should, dur- 
ing their rotation, grip the wire so as to cause it to be twisted. When 
flat wire is used, it is admitted that the relation of the guide-rolls to 
each other is so modified as to twist the wire. This is done by plac- 
ing thèse rolls one directly above the other, and adjustably securing 
them so that they will act as grip-rolls. The point of dispute is 
whether the machine causes twisting when it is used upon round wire. 

As torsion of round wire, if it resulted from the opération of the 
machinery, is not apparent to the eye, varions experiments were tried 
by the opposing experts for the purpose of determining whether the 
wire was permanently twisted by the oscillating mechanism. I am 
inclined to the opinion that, before the wire is bent, it is slightly 
twisted by the opération of the bending roU upon it as it is fed through 
the grip-rolls, when they are tightly adjusted to each other. It seema 
to me that the natural effect of the mechanism would be to twist the 
wire somewhat as it was passing through the tightly-adjusted grip- 
rolls, and before it began to bend. It is coneeded by the plaintiff 
that the chief part of the twisting is done before the bending. Mr. 
E. S. Eenwick says that the torsional strain is applied to the wire be- 
fore it is bent. Mr. Eickemyer says : 
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"It is my opinion that while most of the effeet produced by the rotation of 
the bending-roll is in tliat portion of tlie wire betweeu the grip-rollers when 
tight. and the guide-rollers, that some of it is, in my opinion, produced in 
that portion of the wire which is already bent, and is between the bending- 
roller and the guide-roll. " 

But, as bas been said, the important question is whether the tor- 
sion is or is not the efficient cause of the droop. 

I am of opinion that the twisting is immaterial for thèse, among 
other reasons : Fiat wire, or concavo-convex wire, if twisted and then 
bent into a hoop, has a permanent droop. Eound wire, if twisted and 
then bent into a hoop, has no droop. If bent and then twisted, it 
has a droop. The twisting of the round wire, in the Curtiss machine, 
was done before bending. 

Again, the hoops which were formed ùpon the Curtiss machine 
with loose grip rolls, where there could hâve been no twisting against 
thèse rolls, were well-drooped wires for hat-brims. There could hâve 
been no twisting except against the feed-roUs, and I do not think 
that, with loose grip-rolls, permanent twisting could hâve taken place. 
It is true that with tight grip-rolls there is a greater droop than when 
loose grip-rolls are used; but this resuit is perfectly consistent with 
the theory that the droop is not produced by twisting, because, if 
produced by bending, a greater curvature would be produced by 
steadying the wire near the bending roU than would be formed if the 
wire was not grasped at that point, and was not thereby prevented 
from springing up or undulating back of the guide-roUs. 

The experiment upon which the plaintiff much relies, that of tak- 
ing the Curtiss round wire hoops, unclasping them, fastening themin 
vises, turning them in the vises, or, as it is styled, untwisting them, 
recurving them with a hoop, reclasping them, and finding them free 
from a droop, does not satisfy the mind, because the experiment leaves 
it in doubt whether the various steps do not take out the droop by 
taking out the bend, rather than by taking out the twist. 

The question whether the wire is subjected in the machine to per- 
manent torsion, which is efficient in producing the compound curve 
which is called the "droop," seems to me to be oneupon which men's 
minds will naturally diSer. It is a question which cannot be decided 
by Buch évidence as to leave the mind free from doubt. But the re- 
suit of my examination leads me to the conclusion that round wire 
was bent into the desired shape by the action of the bending mechan- 
ism without torsion, and that the plaintiff, upon whom the burden 
rests, has not clearly established the faot of infringement. The bill 
is dismissed. 
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Mathews and others v. Flowbr and others. 

(OirmU Court, E. D. MieUgan. October 26, 1886.) 

l. Patents— Impeotembkt. 

A patent cannot be issued to an inventor for anything whîch is either 
claimed or described in a former patent issued to bimself, but he may patent 
an improvement thereon. 

3. SAMB— VOID— KEI88DB. 

Where a patent is declared void because too broad, the defect may be cOr- 
rected by a reissue. 
J. Samb— Application — Eejbction — Rbs Adjudicata. 

Where the commissioner of patents bas rejected an application for a re- 
issue, on a référence to a prier patent, because it covered a diflerent invention 
ifrom tbat disclosed in the «rigmal invention, this, though reversed, will net 
operate as an estoppel, because rea adjudicata, upon the parties in a judicial 
proceeding under the patent afterwards reissued. 

In Equity. 

George L. Roberts, for plaintiffs. 

Edward J. Hill, for défendants. 

Brown, J. It is scarcely necessary to say that this case ought not 
to be embarrassed by a reconsideration of the questions involved in 
Flower v. Détroit, 22 Fed. Eep. 292. That was a bill by the présent 
Refendants against a corporation which was making use of hydrants 
elaimed to be protected by plaintiffs' patent; and the case turned upon 
the validity of a patent issued to Thomas E. Bailey, March 14, 1876, 
(reissue No. 6,990,) which had been purchased by the défendants. 
The several points raised upon the argument of this case were con- 
sidered with great care, and we see no reason for revising our rulings, 
We proceed to take up the several pleas in their order. 

1. That in 1858 Mathews and Eace procured patent No. 19,206, 
and afterwards and in 1872 Mathews, as the assignée of such patent, 
procured a reissue of the same, (No. 4,887,) and to procure such 
reissue stated that the invention consisted in a loose case or jacket 
around the body of the hydrant, by which Mathews, as far as he could 
do, secured to bimself a grant for the said invention, which is the 
same invention as that described in the letters patent sued upon, so 
that it results that the said Mathews is estopped from claiming any 
rights or equities in any way to said invention. If it were true that 
complainants had previously obtained a patent for the same inven- 
tion secured to them by the patent in suit, and that this prior patent 
had expired, it would doubtless be a complète answer to this bill, since 
a man cannot hâve two patents for the same invention. James v. 
Campbell, 104 U- S. 356; Suffolk Go. v. Hayden, 3 Wall. 315; Mar- 
ris V. Huntington, 1 Paine, 348. And this disability extends, not only 
to what is claimed in the first patent, but to that which is described 
therein as the patentee's invention. If a man cannot bave a patent 
for what another bas claimed or described in a prior patent, much 
less can he hâve one for what he bimself has claimed or described ; 
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for he thu8 shows that he bas anticipated himself. James v. Camp- 
bell, 104 U. S. 356, 882. The question, then, is whether, in their 
reisBue No. 4,887, Race and Mathews actually claimed or described 
the invention subsequently secured to them by the patent in suit. In 
this prier patent the invention is said to consist — First, in the em- 
ployaient of a loose case or jacket around the body of the hydrant, 
whereby both the hydrant and the case, or the hydrant alone, may be 
detached, and removed or withdrawn, as hereinafter set forth. The 
drawing, however, shows tbis loose case or ]acket to be surrounded 
at its upper end by an elbow projecting from the superterrene portion 
of the hydrant, so that, while it permits the hydrant to be withdrawn 
without dieturbing the case, it does not obviate the danger of break- 
age to the hydrant by the élévation of the case through the action of 
the frost. The claim, too, is for a protecting case or jacket, E, sur- 
rounding the body of the hydrant, and forming a separate and remov- 
able part from the elbow, J), substantially as and for the purpose set 
forth. 

The invention described in reissue No. 10,452 is said to consist in an 
improvement upon this patent, "in which the distinguishing feature 
is a detached case or jacket surrounding the hydrant-stock and im- 
bedded in the ground, but more specifically in combining a case or 
jacket with the hydrant-stock; the said jacket being loosely fitted to 
said hydrant-stock, and adapted to hâve end-play to compensate for 
the heaving by frost, sliding both at top and bottom, and keeping a 
dead-air space between said hydrant-stock and jacket; further, in so 
forming and Connecting the loose case or jacket above specified, that 
it extends above the surface of the ground, and conforms to the gên- 
erai outline of the hydrant itself, and may be driven back to place 
upon the elbow at the bottom when the frost bas expended its force." 

The claim is for (1) "the detached case or jacket, B, combined with 
a hydrant to hâve end-play or vertical motion, to compensate for heav- 
ing by frost; the said case, B, forming a comparatively close sliding 
joint with the hydrant both at top and bottom, the upper part of same 
passing outside of the main stock of the hydrant, so that any change in 
its position can be eaaily ascertained, and the case driven back to its 
place without disturbing the hydrant." 

The object of the first patent was a secure a loose case or jacket 
around the hydrant, so that the hydrant might be withdrawn without 
disturbing the case. The improvement consisted in so Connecting 
the case with the hydrant that the upheaval of the case a few inches 
by the frost would not injure or break the hydrant. Unless a person 
who patents a new article or device is thereatter estopped from pat- 
enting an improvement upon such article or device, there is no es- 
toppel in this case. 

2. That patent No. 96,969, the original of the reissue in suit, bas 
been declared void by the suprême court in the case of Mathews v. 
Machine Co., and consequently the complainants had no patent to 
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amend wlien they applied for this reissue, and tbe same is void. It 
is true that the opinion of the suprême court was that this patent 
could not be sustained because the olaim was too broad ; but such are 
precisely the patents which, by Eev. St. § 4916, the commissioner is 
authorized to reissue; that is, in the language of the act: "When- 
ever any patent fg * * * invalid * * * by reason of the 
patentée elaiming as his own invention or discovery more than he 
had a right to claim as new." If défendants' proposition were sound, 
the whole provision with respect to reissues would be nullified. The 
case of Jones v. McMtirray, 2 Hughes, 527, is not controlling. In 
that case the suprême court had declared the whole invention dis- 
closed in the original patent void for want of novelty, and not merely 
invalid for want of a proper spécification and claim, as in this case. 

3. If the third plea be not a substantial répétition of the first, in 
somewhat différent language, we are unable to understand it, and it 
is therefore overruled. 

4. That after the filing of the application for the original patent in 
this case, October 29, 1868, it was rejected on référence to the prior 
patent of Bailey of March 10, 1868, which covered and anticipated 
ail the alleged claims of Eace and Mathews; that this décision has 
never been reversed or modified, and therefore is an adjudication and 
estoppel of record. The answer to this is that this action was super- 
seded by the actual issue of patent No. 96,959 to Eace and Mathews. 
We do not understand there is anything in the action of the commis- 
sioner in rejecting an application which opérâtes as an estoppel or 
as res adjudicata upon the parties in this court. Unless it be a good 
défense to a patent that the application for it was once rejected, this 
is not a good plea. 

5. That Eace and Mathews were duly notified that the patent to 
Bailey anticipated ail the claims to the loose casing described in their 
application of October, 1868, and that on receiving such notice Math- 
ews says, in his déposition on file in the case of Flower v. Détroit, 
that he thereupon called upon Bailey, and asked him to disclaim the 
same in favor of Eace and Mathews because they were the inventors 
of it, and that Bailey refused to do so, wherefore the complainants 
are estopped, etc. It is impossible for us to see how Mathews' asser- 
tion of a claim of right as against Bailey, and his request to Bailey 
to withdraw in his favor, could estop him from setting up the priority 
of his invention when that was the very claim be made when he re- 
quested Bailey to withdraw. It is not alleged that Bailey was deceived 
in any way, or that he took any action upon the faith of Mathews' 
request, which would make it bad faith in the latter to deny the va- 
lidity of his patent. 

6. That Eace and Mathews, prior to 1872, applied for a reissue of 
No. 19,206, and therein claimed the same invention claimed in re- 
issue No. 10,452, and to that end made oath that they made said in- 
vention prior to October 29, 1857, and thereupon obtained reissue 
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No. 4,887, relating back to the date of the original patent in 1858, 
which thuB gave them their prier patent for said invention described 
m No. 10,452. This is practically the same as the first plea. The 
fact is that Eaee and Mathews, in their application for patent No. 
19,206 did not claim the same invention claimed in the reissue now 
in suit. 

7. That, after filing their application for the reissue of patent No. 
96,959, a décision was made by the patent-office holding that the 
claims covered an invention différent from that set forth in the orig- 
inal patent, "and they are therefore objected to on the ground that 
they are based on new matter," which décision bas never been re- 
versed nor superseded, but opérâtes as an adjudication and estoppel 
of record. This plea is objectionable upon the same ground that the 
fourth plea was held to be bad. Whatever action adverse to the plain- 
tiff was taken in the patent-office was superseded by the actual reissue 
of the patent, and it is for the court to détermine whether such reissue 
is good or bad by a comparison of the same with the original patent. 

8. That an appeal bas been taken from the decree of this court 
dismissing the bill in the case of Flower v. Détroit, and a supersedeas 
bond filed, whereby the plaintiffs are estopped from claiming any ben- 
efit or advantage from said decree. Assuming that the appeal to tbe 
suprême court in the case of Flower' v. Détroit vacated the decree of 
this court, and prevents complainants from claiming any rights by 
virtue thereof, of which there is considérable doubt, (Freem. Judg. §§ 
328, 433,) it certainly does not estop them from prosecuting a suit 
upon their own patent, the validity of which was not necessarily in- 
volved, and was not passed upon, in that case. The décision of this 
court turned entirely upon the validity of the Bailey patent. 

9. This plea is similar to the first, and is bad for the same reason. 

10. This plea claims that plaintiff is estopped by certain admissions 
of Mathews in giving testimony in the Détroit Case. We do not un- 
derstand how this couid operate as an estoppel. The remainder of 
the plea seems to be a substantial répétition of the others that bave 
already been disposed of. 

11. This plea is also a répétition, in substance, of the first, and 
therefore bad for the same reason . 

We hâve found considérable difficulty in getting at the substance 
of some of thèse pleas; but, upon the best considération we bave 
been able to give them, we hâve corne to the conclusion that none of 
them are a bar to the plaintiffs' bill. The reissue in this case is not 
open to the usual objection that the patentée bas thereby sought to 
secure an expansion of bis original claims, since the claim is actually 
narrower than that of the original. In the case of Mathews v. Ma- 
chine Co., 105 U. S. 54, the court construed the original claim as 
covering any and every loose jacket having an end-play to compen- 
sate for the heaving of the frost, and having the upper end passing 
around the hydrant. It was intimated, however, that if this pat- 
v.25F,no.l4— 53 
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ent had been confined to a hydrant jacket closed at the bottom, and 
resting on a flange of the main elbow, it might, perhaps, bave been 
sustainable ; but it was held not to be so confined by reason of the 
patentee's stating only that the lower end preferably shuts into a 
flange of the elbow. To secure the benefit of this suggestion of the 
court, the reissue was applied for and obtained. As heretofore ob- 
served in discussing the second plea.the case seems to beone where, 
under the express language of the statute, a disclaimer might be per- 
mitted. Mahn v. Harwood, ll'i U. S. 354, 360, 362; S. G. 5 Sup. 
et, Bep. 174. We think there was no unnecessary delay in making 
this disclaimer. The construction of the original claim was doubtful; 
and we think that the patentée was not called upon to correct it until 
its meaning had been settled by the décision of the suprême court. 
Walk. Pat. § 521; O'Reilly v. Morse, 15 How. 62, 121; Seymour v. 
McCormick, 19 How. 96, 106; Silsby v. Foote, 20 How. 378, 387. 

There is no question about the infringement in this case. Défend- 
ants are shown to be manufacturing under the Bailey patent, and the 
two hydrants are identical with respect to the patented features. We 
do not think that the waste-water spout attached to the bottom of 
the case in the early hydrants manufactured by the Niagara Manu- 
facturing Company would prevent the case from operating to oom- 
pensate for the heaving of the earth by frost, or that its discontinu- 
ance makes any Bubstantial change in the action of the casing. In- 
deed, it would seem to offer much less résistance to the upward move- 
ment of the casing than the flange around the bottom of the Bailey 
casing, whieh never seems to hâve occurred to the patentée as an 
obstacle to its successful working. To prevent the hydrant from 
freezing at its junction with the water-main, it must be long enough 
to reach below the frost-line. At this point, then, the earth would 
be sufficiently yielding to permit the slight upward movement ocea- 
sioned by the action of the frost upon the upper portion of the casing. 

The question of priority of invention as between plaintiffs and 
Bailey was presented as a prominent feature in the Détroit Case, but 
was not passed upon, as the case was disposed of upon other grounds ; 
nor is it in issue hère, as there is no stipulation that the testimony 
in that case may be considered upon this motion. 

This disposes of ail the objections to the bill, and an order will be 
entered granting an injunction as therein prayed. 
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The Citt of Lincoln.* 

PosT and others v. The Gitt op Linoolk. 

(Diêiriet Court, 8. D. New York. Deeember 31, 1885.) 

1. Whabtbs— Breaking Down of Whakf— Injxjby to CAnao— Locus op Toht 
— ^Admikaitt JtTBiSDrcTioN — Cbitbkion— Statbmbnt op Casb— Rulb 59. 

A wharf, loaded with steel-blooms, which had been discbarged from the 
Steam-ship City of L., gave way beneath the weight, throwing the blooms into 
the water. On suit brought againet the steam-ship and the Wharflnger, the lat- 
ter denied the jurisdiction of the admiralty court, on the ground that the négli- 
gence alle^ed was a tort committed upon the wharf, i. «., upon the land. 
Held, that in cases where the négligence and the injury occur in différent 
places, the criterion is the place where the substance and the consummation 
of the injury are effected. As in this case the injury was caused whoUv by 
the water into which the blooms were thrown, if the breaking down of the 
wharf occurred through the wharflnger's négligence, such négligence was a 
marine tort of which a court of admiralty has jurisdiction. 

3. Samb — Dbfbcts in "Whabp — ^Liabilitt. 

The évidence showing that the wharf was decayed and out of repair, and 
that the wharflnger had wholly failed to keep himself properly informed of 
its def ects, and consequently had failed to make it secure, held, that he could 
not be absolved from the charge of négligence. 
8. Samb— SuppioiENCT op Wharf — Liabilitt op 8hip. 

A ship is not necessarily answerable, without regard to her own négligence, 
for the sufHciency of the pier at which she discharges. 

4. LiABiLiTY OP Ship — Sapett of Cabgo— Notice to Conbigneb. 

Until a consignée has notice of the discharge of goods, and a reasonable 
time to remove them, if acoepted, the ship, as carrier, remains liable, except 
as modifled by the bill of lading, as insurer of the goods, which she is bound 
to deliver safely to the consignée, and may thus be answerable for the suflS 
ciency of the wharf. 
6. Samb — Consigneb's Nbglect to Rbceivb — Rbabonablb Cabb. 

If the consignée, af ter such notice and reasonable time, neglect or refuse te 
reçoive the goods, the ship having the goods in her custody, though no longei 
insurer, is still bound as bailee, to care for their safety, or to store them on 
account of the owner; but she is bound to reasonable care only, and this duty 
relates back to the sélection of the wharf. 

6. Samb — Bill op Lading — Sélection op Whabp— Reasonable Cabb. 

By a stipulation of the bill of lading under which the steel-blooms were 
brought by the City of L., if the consignée was not ready to receive them, the 
ship had the right to deposit them on the dock or wharf, at the consignee's 
risk of tire, loss, or injury. " Seld, that the risk of the consignée, under the 
above clause, did not embrace the sélection of the wharf by the ship, and that 
the ship was still liable for reasonable care until the consignée had accepted 
the goods. As the évidence showed that the consignée had had ample notice 
and time to remove the goods, and had repeatedly promised but neglected to 
do so, the ship was liable for reasonable care only; but as the évidence indi- 
cated that the ship should hâve known that the wharf was unflt for a heavy 
cargo, such as this, the ship's sélection of it, and discharge upon it, were not 
such reasonable care of the goods as to entitle her to exemption from ail lia- 
bility. 

7. Peevious Suit at Law — Verdict — How Binding in Admibalty. 

The wharflnger had previously sued the steam-ship at law for the injury to 
the wharf by overloading, and the steam-ship had counter-claimed in that suit 
for the détention of the vessel, as well as for the loss of thèse same blooms. 
The jury rendered a verdict that neither should recover of the other. Held, 
that the verdict of the jury must be interpreted as a flnding that both were 

* Reported by Edward G. Benedict, Esq., of the New York bar. 
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négligent!!! causing the fall of the wharf. Though In cases turnîng upon ques- 
tions of navigation, the verdict in a common-law court is net binding in a 
court of admiralty, in other classes of cases a prior détermination of the 
same question of fact in a court of law is binding between the same parties 
in admiralty, whether pleaded or given in évidence. It is immaterial how the 
parties are arrangea if both hâve opportunity of cross-examination. There 
being évidence in this suit to show faults on the part of both the wharf- 
inger and the steam-ship, the finding of the jury in the previous suit should 
not be disturbed, and libelants should reoover half their damage from the 
wharfinger, and half from the steam-ship. 

In Admiralty. 

Evarts, Southmayd à Choate, for libelants. 

Boot & Bartlett, for réspondent, Maey. 

Benedict, Taft â Benedict, for the City of Lincoln. 

Brown, J. The original libol in this case was filed against the 
steam-ship City of Lincoln, to recover for the damages done to 2,768 
steel-blooms, in March, 1882, in discharging them from the City of 
Lincoln upon pier 45, East river. Before the blooms were removed, 
the pier broke down in the center, and they were thrown into the 
river. Some of the blooms were lest, and others damaged. In the 
progress of the cause a pétition was filed by the elaimants, alleging 
'' that the wharf broke down through the négligence of the wharfingers; 
and thereupon the owners of the wharf were brought in as parties 
défendant, upon the analogy of the new fifty-ninth rule in admiralty. 
See The Hudson, 15 Fed. Eep. 162. Exceptions were thereupon filed 
by the wharfingers to the jurisdiction of the court, as respects them, 
on the ground that the négligence alleged, viewed as a tort, was, if 
proved, a tort committed upon land, and therefore not within the ju- 
risdiction of this court. 

1. If, as alleged, the wharf was rotten and insufficient, through 
négligence of the wharfingers in not keeping it in proper repair for the 
business for which it was held out to the public, the wharfingers are 
answerable as for a tort. If suoh a tort is a marine tort, the court 
bas jurisdiction; otherwise not. This question was recently con- 
sidered by this court in the somewhat analogous case of Léonard v. 
Decker, 22 Fed. Eep. 741, where the jurisdiction of the court was 
sustained, in part at least, upon the ground that although the cause 
of the damage — projectiug bolts in that case — originated upon thé 
land, the consummation and the substance of the damage were upon 
the water. In the converse case of The Maud Webster, 8 Ben. 547, 
the resuit of the prior authorities is thus expressed by Blatchfokd, J., 
in respect to négligence originating on the water, where the actual 
injury was received on the land : "But where, although the origin of 
the wrong is on the water, the consummation and substance of the 
injury are on the land, the admiralty has no jurisdiction." In every 
action for a tort of this kind there must be both négligence and dam- 
age; neither alone constitutes a cause of action. If the négligence 
originates in one place, and the damage is sustained in another, some 
rule is ne^essary in order to détermine the locus of the tort, The 
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snpreme court, in the case of Tlie Plymouth, 3 Wall. 26, and in other 
cases, hâve adjudged that the criterion is the place "where the sub- 
stance and consummation of the injury " are effected. So in 1 Hawk. 
P. G. c. 37, § 17, it was decided that where A., standing on the shore 
of a harbor, fired a loaded musket at a revenue cutter, which had 
struck upon a sand-bank in the sea, about 100 yards from the shore, 
by which firing a person was maliciously killed on board the vessel, 
it was piracy, for the offense was committed where the death hap- 
pened, and not at the place from whence the cause of death proceeded. 
See Adams v. People, 1 N. Y. 173; People v. Griffin, 2 Barb. é27. 

In this case, the wharfingers' négligence was wholly upon the land, 
or in référence to a structure resting upon, and built into, the ground; 
but the injury to the libelants' steel-blooms was effected wholly in 
the water, into which they were thrown through the breaking down 
of the wharf. The whole "substance and consummation of the in- 
jury" were, therefore, in the water. It was the water that did the 
damage. That was the place of the damage, and consequently the 
place of the tort, for the purposes of jurisdiction. Had the goods 
been, for instance, crockery or glassware, which were broken or other- 
wise injured through the breaking down of the wharf, but without 
being thrown into the water, the injury in that case would hâve 
been consummated upon the land, and no jurisdiction in admiralty 
would hâve attached. Bock Island Bridge, 6 Wall. 213; The Mary 
Stewart, 10 Ped. Kep. 137; The Accame, 20 Fed. Eep. 642. If the 
blooms, in this case, had not been thrown into the water, the injury 
in question would not hâve arisen. But as this injury was caused 
wholly by the water into which the blooms were thrown, if this arose 
through the wharfingers' négligence, such négligence was a marine 
tort, of which this court has jurisdiction. 

2. Upon the évidence in the case it is clear that this dock was 
wholly unsuitable for the use to which it was put, and for the weight 
of iron put upon the center of it ; nor can I doubt that this unfitness 
arose from the neglect of the owner to keep it in proper repair. The 
weight of évidence shows that the spiles upon which it rested were 
worm-eaten, decayed, and rotten, and that their condition was obvious 
upon any proper inspection. It is évident, moreover, that no proper 
inspection of the spiles was previously maintained, and that the 
wharfingers must be held responsible for this neglect. 

The wharfingers required the blooms to be piled but two high. 
Some half a dozen blooms, each weighing about 600 pounds, were by 
accident dropped upon the others. Elsewhere they were piled but 
two high. The mère piling of thèse six blooms, out of 2,768, in a 
third tier is comparatively insignificant ; and considering the f urther 
fact that the position of thèse six was known to the wharfingers and 
to their agents two days before the wharf fell, and that no request 
was made to remove them, they must be held immaterial as regards 
the wharfingers' liability. In fact there was no request by them to 
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make any change, or différent distribution, of any of the blooms as 
they lay upon the wharf, from the time when the discbarge was 
stopped until the pier fell, nearly 20 hours after. The discharge of 
blooms was begun on Monday ; was stopped on notice at half-past 10 
on Wednesday; and the wharf fell at 5 a. m. on Thursday. I ara 
satisfied that there was no previous expectation by any one that the 
wharf would fall. Mr. Powers, the wharfingers' agent, indeed testi- 
fied that on Wednesday he thought the dock would break down, and 
that he observed a settling of a foot in the wharf from Tuesday to 
Wednesday. But I do not crédit either of thèse statements, not 
merely because ail the other witnesses failed to see any such settling, 
but also for the reason that although Mr. Powers says that he spoke 
to Mr. Macy, his employer, about the wharfs being heavily loaded, 
and though the lafcter came down to look at the blooms, Mr. Macy 
estimated the settling at the lowest spot at two inches only, and Mr. 
Powers did not express to Mr. Macy any appréhension of the wharfs 
falling; nor did either of them take any step torelievethe dock of the 
weight upon it, or request the stevedore to do so. In a conversation 
with Mr. Macy, about noon of Wednesday, after the discharge of 
blooms was stopped, the stevedore obtained permission to put other 
cargo upon the crib portion of the pier ; and at the same time he of- 
fered to do anything that was desired by Mr. Macy in référence to the 
blooms. He testified that, had he known of any appréhension that 
the pier would fall, he could hâve removed ail the blooms in two 
hours. The lighter sent by the libelants arrived late in the afternoon ; 
and had there been supposed to be any urgency to relieve the dookof 
weight, I cannot doubt that some effort would hâve been made to 
hâve the lighter take some blooms aboard at once, instead of waiting, 
as was done, until the next morning. 

Thèse circumstances satisfy me that there was no appréhension on 
the part of any one that the wharf would break down; yet upon the 
following morning it gave way, under the slight impulse of waves 
from a passing vessel, which caused the steamer along-side the wharf 
to sway a little to and fro, upon wMch the pier gave way and fell. 
Upon ail thèse facts I cannot avoid the conclusion, not only that the 
wharf bad become greatly weakened from decay and want of repair, 
but also that the wharfinger had wholly failed to keep himself prop- 
erly informed of its defects, and consequently failed to make it se- 
cure ; and that he cannot be absolved from the charge of négligence 
in the suitable care and repair of the pier. 

3. The steamer is sought to be charged with the loss, both because 
she negligently overloaded the pier, and also on the ground that hav- 
ing selected ber own wharf, she is responsible for its sufficiency, with- 
out regard to any question of négligence on her part; or, in other 
words, that she is an insurer of the wharf. The cases of Vose v. Al- 
len, 3 Blatchf. 289, and Kennedy v. Dodge, 1 Ben. 311, are cited in 
support of this position. The language of the court in those cases, 
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Bupposed to sustain the libelant's contention, must, however, be read 
with référence to the facts; and in both thèse cases it was found that 
the ship was guilty of négligence in overloading the pier. In Ken- 
nedy V. Dodge it was expressly found that "the pier was a good one, 
with sufGcient strengthto bave supported the cargo had it beenprop- 
erly placed thereon," while in Vose v. Allca the ship resumed the dis- 
charge of cargo three times after it had been forbidden; and she 
continued to discharge until the pier broke and fell. Whatever ex- 
pressions may hâve been used by the court in those cases, the adju- 
dications themselves do net sustain the contention that the ship is 
to be held answerable for the sufficiency of the pier without regard 
to her own négligence. 

I do not think there is any principle or rule of law Qixceptionally 
applicable to the relation of the ship to the wharf at which she dis- 
charges. Her obligations are to be determined by the gênerai rules 
of law applicable to her as a carrier. Except under spécial stipula- 
tions of the bill of lading, or other légal exemptions not applicable to 
this case, a vessel, as common carrier, is answerable for the proper 
delivery of the goods to the consignée. In Vose v. Allen, supra, Nel- 
son, J., says : "The simple question is whether the discharge of iron, 
under the circumstances stated, was, in judgment of law, a delivery 
to the consignées according to the requireœents of the bill of lading." 
The consignée is entitled to notice of discharge, and to a reasonable 
time to inspect and remove the goods, or to reject them. Until the 
lapse of that time, the delivery is not complète, and the ship, as car- 
rier, remains liable as an insnrer, not of the wharf, but of the goods 
which she is bound to deliver safely to the consignée. After notice 
of diseharge given to the consignée, and a reasonable opportunity to 
him to inspect and to remove or reject the goods, the ship's liability 
as carrier ceases. But if the consignée refuse or neglect to receive 
them, the ship's duties are not then ended. Until acceptance by the 
consignée the ship, having the goods in her custody, is still liable as 
bailee, and bound to reasonable care for their safe custody, or to store 
them on account of the owner; but she is bound to reasonable care 
only. The Mary Washington, 1 Abb. (U. S.) 1; Goold v. Chapin, 20 
N. Y. 259, 263 ; Kimball v. Western B. Corp., 6 Gray, 542 ; Morris é 
E. R. Co. V. Ayres, 29 N. J. Law, 393 ; Cook v. Erie Ry. Go., 58 Barb. 
312, 324; Missouri Pac. Ry. Co. v. Chicago, etc., By. Go., 25 Fed. Eep. 
317; 2 Redf. E. R. § 175, subds. 6, 18; Story, Bailm. § 545. 

In Vose V. Allen there had been no sueh reasonable opportunity; 
for the wharf fell while the ship was discharging. In the présent 
case there had been ample notice and ample opportunity to remove 
the iron. But there had been no acceptance of the blooms by the 
consignée. 

The bill of lading in this case provided as follows : 

"The goods to be takenfrom along-side by the consignées, at Jersey City, 
Brooklyn, or New York, immediately the vessel is ready to discharge, or oth- 
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erwise they will be discharged into lighters or landed by the master, and 
deposited at the expense of the consignée, and at his risk of flre, loss, or 
injury on the dock or wharf, or in the warehouse provided for that purpose; 
or sent to the public store, as the collector for the district shall direct; and 
when deposited in the warehouse, no expense of storage to be cliarged to the 
government, and the keys of the warehouse to be delivered to and kept in 
charge of the offlcer of customs, under the direction of the collector; the col- 
lector of the port being hereby authorized to grant a gênerai order for dis- 
charge immediately after entry of the ship. " 

This stipulation is in substance the same as one of the stipula- 
tions recently considered by this court in the case of The Egypt, 26 
Fed. Eep. 320, 324, and held valid; subject, nevertheless, to the 
obligation of the ship to take reasonable care of the goods unlil notice 
of discharge ,to the consignée and reasonable opportunity to remove 
them. Gleadell v. Thomson, 56 N. Y. 194, 198. The consignée in 
this case had reasonable prior notice, a^ I hâve said, of the intended 
discharge of the ship on Monday, and promised to hâve lighters in 
readiness to receive the goods. No lighters being sent, on further notice 
to the consignées, they again, on Tuesday, agreed to send lighters at 
once. On Wednesday forenoon the discharge was stopped because 
no lighter had arrived, and there was thought to be weight enough 
on the wharf. Hère were ample notice of discharge, and ample 
opportunity to remove before the wharf fell on Thursday. Had the 
libelants sent lighters for the blooms within a reasonable time, or 
according to their repeated agreements, no loss would hâve been sus- 
tained. Russell Manuf'g Co. v. New Haven S. B. Co., 50 N. Y. 121. 
Even aside from the stipulations of the bill of lading, therefore, the 
ship, at the time the wharf fell, had ceased to be responsible under 
the extrême liability of a common carrier, or as an insurer of the 
goods ; but until acceptance she continued to be liable, as bailee, for 
reasonable care only. 

The stipulation of the bill of lading above recited does not, in my 
judgment, diminish the obligation of the ship as regards the suffi- 
ciency of the wharf at whioh she discharges. By this stipulation, if 
the consignée is not ready to take the goods from along-side when 
the ship is ready to discharge, the ship has the right "to deposit 
them on the dock or wharf at the consignée 's risk of fire, loss, or in- 
jury," subject only to reasonable care by the ship, as above stated. 
But the risk hère assumed by the consignées is the risk that arises 
after the deposit of the goods upon the wharf, and does not embrace 
the sélection of the wharf by the ship; and as no other exception in 
the bill of lading aflfected the ship's sélection of a wharf, the ship re- 
mained practically an insurer of its sufficiency up to the time when 
her obligations as a common carrier ceased. After the consignées 
had promised to send lighters for the blooms, and had had reason- 
able time to remove them, it is clear that they could not justly hold 
the ship, even aside from the stipulation above stated, to her ex- 
trême liability as common carrier, through an indefinite peiiod, by 
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their own fault in not sending for the goods as agreed. After the 
lapse of a reasonable time for removal, her liability as insurer would 
end. When that liability ended, she remained liable, as bailee* for 
reasonable care only, until the cargo was accepted; and this reason- 
able eare would extend back to and include the original sélection of 
the wharf, precisely as it would embrace any other possible cause of 
loss or injury. 

Eeasonable care as respects the sélection of a pier, doubtless re- 
qnires that no known rieks should be unnecessarily inourred. The 
same care is required that a prudent man would exercise as respects 
the safety of his own property. But this does not require the ship 
to take upon herself the duties of a wharfinger, or to make an inspec- 
tion and survey of the internai construction and condition of . etery 
pier to which she resorts. In determining whether due care and dili- 
gence are exeroised in the sélection of a particular wharf, many eir- 
cumstanees, doubtless, are to be taken into aecount. Chief among 
thèse are the customs and usages of the trade and of the port,' with 
respect to the particular cargo ; the character and amount of cargo 
to be deposited, and the length of time it is likely to remain ; the 
known réputation of the pier, its obvions condition, and any notice 
requiring caution brought home to the vessel; the availability of other 
piers; and in cases of mixed cargo, reasonable regard to the conveni- 
ence of ail the différent consignées. 

Some circumstances in the présent case would go to justify the 
vessel. This pier had been accustomed to be used, to some extent, 
for the discharge of cargoes of iron. It was designated by the har- 
bor master; and when the agents of the vessel suggested the pier 
above, be told them that this wharf was just as good. The direc- 
tions, as regards the use of the pier, were not to any considérable 
extent departed from, except possibly as to the distribution of the 
blooms, about which there is doubt. There was other cargo on ae- 
count of which it was désirable to go to a pier in New York, and there 
seem to bave been but few piers in New York at that time available. 
On the other hand, many of the piers in the Bast river were well 
known to be in poor repair, and neither adapted nor fit to receive 
heavy cargo. There is évidence that the ship's agents were notified 
by a competitor that pier 45 had once broken down and was unsafe. 
The ship's witnesses say that the pier showed "unevenness" and 
"hollowness," which were signs of decay and weakness; and before 
the discharge was commeneed, the ship was enjoined to pile the 
blooms but two high. Several of the wharfingers' witnesses also 
testify that they were notified to "scatter them well on the pier," 
though this is denied by the stevedore's men. Upon the North 
river piers, blooms are usually piled four high ; upon the Brooklyn 
piers, six high. The stevedore in this case expressed surprise at the 
injnnction to pile only two high, as he had never before been thus 
restricted. Thèse were notices of an emphatic character of the com- 
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parative weakness of tliis pier. If they were not such as should 
hâve deterred the ship, in ordinary prudence, from making use of 
this dock at ail, they were at least sufficient to require great caution 
in the use of it. The évidence leaves it in doubt whether the in- 
junction to scatter the blooms well was given before the blooms 
were actually discharged. The fact that no objectipn was apparently 
made to the placing of the blooms as they were placed, though the 
discharge was under the eye of the wharfingers' agents, is in the 
ship's favor. But the ship's duty to the cargo is not to be measured 
simply by the instructions of the wharfinger, after such clear évidence 
of the comparative weakness of the wharf. The blooms were not 
scattered, nor well distributed over the wharf. Instead of being placed 
to any considérable extent upon the two ends of the wharf, which 
were of crib-work and the most solid, the blooms were chiefly placed 
close together in the centerof the pier, where it was obviously weakest, 
and where it snapped short ofif beneath their weight. The wharf 
was in fact wholly unfit to receive such a cargo. Eepeated notices, 
and the évident solicitude of the wharfingers, that the blooms should 
be piled but two high, i. e., one-half or one-third only of the weight 
usually put upon sound wharves, were a practical warning, as I hâve 
said, of the most emphatic character of the comparative weakness of 
this pier. Ordinary prudence, as it seems to me, would eschew the 
use of such piers altogether, except under some controlling necessity, 
such as does not appear in this case ; or, if they were resorted to at ail, 
would require them to be used chiefly at their strongest, and not at 
their weakest, parts. The use of piers known to be weak, for heavy 
cargoes, like iron rails or steel blooms, is in every case hardly better 
than an experiment ; and such experiments do not seem to me con- 
sistent with the obligations of ordinary prudence and diligence, in 
the absence of any controlling necessity. As respects the rights of 
a cargo-owner to reasonable care for the safety of the cargo in the 
sélection of a pier, and in the use made of it, I should not feel satis- 
fied, therefore, to acquit the ship in this case, even if the same ques- 
tion had not been previously adjudicated upon évidence aimost the 
same. 

The question of liability as between thèse défendants has, how- 
ever, already been once determined in an action between them at 
common law. That action was brought in the circuit court by the 
wharfingers against the owners of this vessel to recover their dam- 
ages; and the owners of the vessel in their answer counter-claimed 
against the wharfingers their own damages in the détention of the 
vessel, as well as for the loss of thèse same blooms. Upon the trial 
before the courtaud jury, the court charged that if both parties were 
guilty of négligence contributing to the accident, neither could re- 
cover of the other ; that if the wharf broke down, not by the négli- 
gence of either, but by some unknown cause, neither could recover; 
and, ûnally, that either, not being négligent, might recover of the 
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other, if the latter was found négligent ; and that the owner of the 
vessel in that case might recover for demurrage, and also for the loss 
and injury of the blooms, in ail $3,290. The jury found that neither 
should recover of the other, and judgment was entered accordingly. 
The cause of the wharfs falling was not inscrutable; there was no 
évidence reasonably to justify such a finding. The verdict must 
therefore be interpreted as a finding that both were négligent in caus- 
ing the fall of the wharf. 

It thus appears that both the parties, who are the respondents in 
the présent case, voluntarily submitted their claims to a court of com- 
mon law, each claiming their entire damages against the other. The 
wharfingers, by their complaint, and the owners of the steamer, by 
the counter-claims in their answer, having thus voluntarily appealed 
to a common-law forum, and had their day in court upon this ques- 
tion, I think that the détermination then made, that there was mut- 
ual fault, should be held binding upon them, in any other action 
where the same question arises as between themselves. In cases 
turning upon questions of navigation, indeed, the verdict in a com- 
mon-law court bas been held not to be binding in a court of admi- 
ralty, on account of the superior means of detefmining such ques- 
tions supposed to belong to admiralty tribunals. The Ann de Mary, 
2 Wm. Rob. 189. But in other classes of cases, I apprehend a prior 
détermination and judgment in a court of common law are binding 
as between the same parties in admiralty, whether pleaded or given 
in évidence as respects the same material facts again in litigation. 
Goodrich v. The City, 5 Wall. 566; Taylor v. The Royal Saxon, 1 
Wall. Jr. 333 ; The Tuhal Gain, 9 Fed. Eep. 834, 838, and note. Un- 
doubtedly the verdict and judgment in the former action between the 
présent respondents is no adjudication or bar, as respects the libel- 
ants in this case, who were not parties to that suit. The présent ac- 
tion, however, concerns the same subject-matter, and the very ques- 
tion once determined as between thèse co-defendants now arises 
again as between themselves. The analogy of the rule in equity 
wonld seem to be applicable, which makes a former decree determin- 
ing the rights of co-defendants binding in a subséquent action be- 
tween them on the same subject-matter. It is immaterial, it is 
said, how the parties are arranged, whether upon the same side, or 
on opposite sides in the cause, so long as their rights are directly in 
litigation, and each bas the opportunity of asserting his claim and 
his défense, and to cross-examine the witnesses. Farquharson v. 
Seton,5 Russ. 45, 62; Daniell.Ch. Pr. *1010,*1013; Nevil v. John- 
son, 2 Vern. 447. 

There is no question in my mind that the breaking down of the 
wharf was by the fault of one or both of the défendants; and that 
being established, it would seem to follow that either of the défend- 
ants might offer the verdict and judgment in the former action be- 
tween themselves as évidence that the injùry to the blooms arose 
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from thfi mutual fault of both, and as a basis of tbeir equal lîability, 
as between themselves, in a court of admiralty, where, in such a case, 
the damages may be divided. But whether the former verdict be 
strictly conclusive or net, in a case of doubt upon such a question, I 
should hesitate to differ from the finding of the jury, where there is 
so much évidence to show faults on both sides. It follows that the 
libelants should hâve judgment against both défendants, with costs, 
with a decree in the form directed in The Alahama and The Gamecock, 
92 U. S. 696; The Civiltaand The Bestless, 103 U. S. 699. 



The CoiiUMBiA.* 
(CireuK Court, E. D. New York. July 8, 1885.) 

Collision— T0G an» Feeby-Boat Crossing— Right op Way— Dittt to Stop 
ANP Back— Rdlb 31— Appobtionment— Costs of Appeal. 

A collision occurred at the South Ferry slip, New York city, hetween the 
ferry-boat C, on one of her regular trips from Brooklyn to New York, and 
the tug B., which was coming into the East river from the North river, hav- 
ing a bark in tow on a hawser. The collision occurred in the day-time, the 
weathér was clear, and the vessels were on crossing courses, the B. having 
the C. on her starboard hand. In the district court the tug was held entirely 
in fault in attempting to cross the ferry-boat's bows when the latter had the 
right of way. Held, on appeal to this court, that the ferry-boat was also in 
fault in not stopping and backing when she saw that the tug was persisting 
in goinç on, and did not respond afflrmatively td the ferry-boat's signal of 
one whistle, and that there must be a decree apportioning the damages and 
the costs of the district court, and giving the tug the costs of the circuit court. 
See the opinion of the district court. The Oolumbia, 8 Fkd. Kbp. 716. 

Admiralty Appeal. 

Owen é Gray and F. D. Sttirges, for the tug. 

B. D. Silliman and N. P. Schenek, for the ferry-boat. 

Blatchfoed, Justice. It is contended for the Baxter that the évi- 
dence shows that the Baxter gave a signal of two whistles; that the 
Columbia answered by a signal of three whistles; that the Baxter 
then gave a signal of five or six sharp blasts, followed by a signal of 
two whistles; that the Columbia answered with a signal of three 
whistles; that the Baxter then gave a signal of two whistles; and 
that the Columbia answered by a signal of three whistles. This 
concurs substantially with the statement of the libel, that the Baxter 
gave a signal of two whistles; that the Columbia answered by a sig- 
nal Of three ; that the Baxter then gave a signal of several sharp and 
distinct blasts, and then a signal of two whistles; and that the Co- 
lumbia paid no attention to such signal, and, although it was repeat- 
edly given, disregarded it and kept on. As the vessels approached 
eaob other, the Baxter had the Columbia on her starboard side, and 

: 'Keported by E. D. &.'Wyllys Benedict, Esqs., of the New York bar. 
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their courses were crossing. On tbe view that ît thus becamethe duty 
of the Baxter to avoid the Columbia, the district jiidge held tbat tbe 
Baxter would bave avoided tbe Columbia if sbe bad stopped wben 
sbe saw the approach of the Columbia; tbat the excuse made by the 
Baxter for not stopping, namely, that sbe could not do so without in- 
curring the danger of being run over by her tow, was not satisfactory ; 
and that sbe could bave stopped, and even backed away, witbout 
being run over by ber tow. For this fault, among otbers, the Baxter 
was condemned. I coneur in this view. Éspecially was it tbe duty 
of the Baxter to stop and back, if her signal of two wbistles was not, 
wben ûrst given, answered affirmatively and promptly by tbe Columbia. 

For tbe Columbia it is contended that, before tbe Baxter gave any 
signal, the Columbia gave a signal of one whistle; tbat the Baxter 
made no response; that the Columbia then gave a signal of one 
whistle; that tbe Baxter did not at once reply, but kept on and then 
gave a signal of two whistles ; and tbat tbe Columbia tben gave a 
signal of tbree wbistles. The answer states that tbe Çolumtîiiai ran 
about 100 yards after giving her first signal before sbe gave ber second, 
and that she did not stop and back till after the Baxter bad given ber 
signal of two wbistles. 

The district judge says in bis opinion, (8 Fed. Eep. 716,) tbat no 
doubt tbe collision would hâve beenavoided if tbe Columbia bad been 
stopped in time to permit the Baxter to pass; but tbat. as tbe Co- 
lumbia bad the right of way, sbe bad a rigbt to keep On. I can- 
not assent to tbis view. When tbe Columbia received no response 
to ber first signal of one whistle, sbe ought to bave stopped and 
backed, instead of giving ber second signal of one whistle. She saw 
tbat the Baxter was persisting in going on, and was not respond- 
ing affirmatively by a signal of one whistle, and thatthere must be a 
•collision if tbe Columbia also kept on. If it was the duty of tbe Bax- 
ter primarily to keep out of tbe way, and the corrélative duty of the 
Columbia to keep her course, tbat duty was imposed on tbe Columbia 
for the purpose of enabling tbe Baxter to keep out of tbe way. But 
it was not permissible for the Columbia to persist in going on, ùnder 
tbe plea of keeping her course, when she saw tbat ber signal was not 
affirmatively responded to by the Baxter. On the eontrary, under 
rule 21 of section 4233, there tben became risk of collision, and it 
was the duty of the Columbia to "slacken ber speed, or, if necessary, 
stop and. reverse;" and, under rule 24, spécial cîrcumstances existed 
wbicb made it necessary for the Columbia to stop,^"in order to avoid 
immédiate danger." The fault of tbe Baxter was no excuse for tbe 
iault of the Columbia. The situation was plain to the Columbia, and 
sbe was bound to deal with it as it existed, not as it ougbt to bave 
been. Thèse principles are establisbed by décisions of the suprême 
court. Chamberlain v. Ward, 21 How. 548, 567, 568 ; The Gray Eagle, 
9 Wall. 505, 510; The Maria Martin, 12 Wall. 31, 47; The AHadne, 
13 Wall. 475, 479; The Çayngia, 14 Wall. 270, 275, 276; The Çon- 
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tinental, là. 345, 359; The Sùnnyside, 91 U. S. 208, 214, 215; The 
America, 92 U. S. 432, 438. 

It résulta from thèse yiews that there must be a decree holding both 
vessels in fault, and apportioning equally the damages to the Baxter 
between her and the Columbia, with a référence to aseertain those 
damages. The costs of both parties in the district court will be ap- 
portioned equally between the parties, and the libelants will recover 
tbeir costs of this court. ■ 



The Alhambba.* 

Ths Ehode Island. 

PaoviDENOE & Stonington Stbam-Ship Co. V. The âlhambba. 

Québec Steam-Ship Co. v. The Ehode Island. 

(Dktriet Oowrt, 8. D. New York. December 9, 1885.) 

CJOLUSION — TWO STEAÏIBHS — SUDDEN SheAB — CONFLIOTrNG EvroENCB A8 TO 

LiQHTS AND Beabings Considbkbd — Nabbativb. 

On the night of July 18, 1882, a collision occurred in the Sound between the 
steamer A. and the steam-boat R. I., the weatherbeing clear, and both vesaels 
seeing each other's lights at a great distance. The A. 's account of the colli- 
sion -was that while making a course E. by N., she sighted both the colored 
lights of the R. I. about three-f ourths of a point on her starboard bow, several 
nules distant. That thereafter the red light of the R. I. was shut in, and her 
green light gradually drew to three or four points ofiE the A.'B starboard bow, 
both vessels showing green to green, up to within a minute of the collision, 
when the R. I. took a sheer to cross the bows of the A., which at once stopped 
and backed, but was unable to avoid a collision. The account given by the 
R. I. was that while heading W. \ S. she saw the mast-head light of the A, a 
llttle on her port bow, and about four miles distant; that, shortly af ter, the 
red light of the A. came into view three-fourths of a point on her port bow, 
when the R. I.'s wheel was ported, and one whistle given, and her course 
changed to W. iN.; that she continued on that course, the A.'s red light be- 
ing always on her port bow, and not observed to change much, till suddenly 
the A. was seen close at hand on the port beam, with her green light exposed; 
that the wheel of the R. I. was put hard a-port, but the collision f oUowed im- 
mediately. Held, that thèse two narratives were irreconcilable ; that whichever 
story be correct, it must be found to be in the main consistent with itself and 
with the undoubted courses of the steamers, which must be assumed to be as 
sworn to by each, up to within a few minutes of the collision; that an exami- 
nation of the testimony of each, with a diagram of the respective courses, 
positions, and bearings showed that the A.'s account was consistent and créd- 
ible, and the account of the R. I. inconsistent with itself, and irreconcilable 
with the undoubted previous courses of each; that the sudden sheer just be- 
fore the collision was made by the R. I., and was probably due to the fact, 
disclosed in the testimony of the pilot of the R. I., that he supposed the A.'s 
lights were the lights of a tow; that the A. did ail that was possible to avoid 
the collision, and the libel against her should consequently be dismissed, and 
the suit against the R. I. sustained. 

'Beported by Edward G. Benedict, Esq., of the New York bar. 
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In Admiralty. 

Miller, Peckham é Dîxon, for the Ehode Island. 

Butler, Stillman é Hubbard and Wm. Mynderse, for the Alham- 
bra. 

Beown, J. The above cross-libels were filed by the owners of the 
steamers Ehode Island and Albambra to recover their respective dam- 
ages arising out of a collision that occurred between those vessels 
about 2 A. M, on the night of July 18, 1882, on Long Island sound 
about opposite New Haven. The alleged damages to the Khode Isl- 
and amounted to $40,000; those of the Alhambra to $25,000. 

The Rhode Island was a new, side-wheel steamer, 344 feet long, 
built in 1881, and running regularly between New York and Provi- 
dence, making usually from 14 to 15 knots per hour. The Alham- 
bra was a smaller iron sorew-propeller, of about 740 tons register, 
bound from New York to Halifax, and running at eight and one-half 
to nine knots per hour. The night had been foggy earlier in the eve- 
niug, but had cleared up some hours before the collision; and at 
that time the weather was clear and good for seeing lights; the water 
was smooth, and the wind light. The Rhode Island was bound west 
towards New York, foUowing her usual course. The Alhambra, go- 
ing east, had passed the Stratford Shoal (or Middle Grouud) light at 
12 :40 A. M. The statement of her witnesses is that as she was making 
a course of E. by N., or E. | N., magnetic, at 1 :46 she sighted the 
white mast-head light and the two colored lights of the Ehode Island, 
about three-fourths of a point on her starboard bow; that thèse 
three lights continued from one to two minutes nearly on the same 
bearing, when the Rhode Island's red light was shut in and her green 
light only was seen; that the Alhambra thereupon, to give more 
room, starboarded her wheel, so as to bring her course half a point 
more to the northward, viz., to E. by N. ^ N., and then steadied ; 
that she continued on this course for several minutes, the Rhode Isl- 
and's green light ail the time broadening on her starboard bow, un- 
til suddenly the Rhode Island was seen to shut in her green light, 
ànd to show her red light, and ail the cabin lights along her port 
side, at which time she gave one blast of the whistle; that on seeing 
the red light again, the Alhambra ordered her engines reversed, full 
speed, answered with one whistle, and as soon as possible put the 
helm hard a-starboard to assist the back action of the propeller in 
turning her head to starboard; that thèse whistles were about one 
minute before the collision ; and that the engine was reversed and 
got about four révolutions backwards when the collision occurred, at 
2 :03 A. M., by the Alhambra's stem striking the port side of the 
Ehode Island at nearly right angles, a little abaft of the center of 
the paddle-box. 

By this aecount the steamers while approaching each other showed 
green to green, for some four or five minutes, up to within a minute 
of the collision, when the Ehode Island took a rapid sheer to north- 
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■ward across the bows of the Alhambra, renderîng the collision inévi- 
table. This account is substantiated, in the main, by the pilot, the 
quartermaster, and the lookout, and by another witness who was in 
the pilot-bouse observing the courses and lights preparatory to tak- 
ing charge of the ship. 

The Ehode Island's account, as given by the pilot and quarter- 
master, is that while proceeding on her usual course of W. |- S., mag- 
netic, and heading, as usual, exactly for Stratford Shoal light, and 
shortly after making that light dead ahead, the white mast-head light 
of the Alhambra was seen about one-half or three-fourths of a point 
on their port bow, estimated to be four miles distant ; that, with the 
glasses, her red light was seen on the same bearing; that a few min- 
utes afterwards the red light came in sight to the naked eye, esti- 
mated to be thiree miles distant, when it was reported by the lookout 
and seen by the pilot three-fourths of a point on their port bow; that 
the pilot at once thereupon blew one blast of the whistle, which was 
immediately answered with one from the Alhambra, and that the 
Ehode Island's wheel was at once ported so as to put her ahead five- 
eigliths of a point to the northward. upon a course of W. \ N., mag- 
netic; that she continued upon that course, the Alhambra's red light 
being always on her port bow, and not cbanging its position mucb, 
until suddenly the Alhambra was seen on the port beam, not over 
one-quarter of a mile distant, her red light shut in and her green 
light exposed; that the Ehode Island's helm was at once put hard 
a-port; that her wheel is moved by steam, and goes hard over in 12 
seconds, during which time the steamer would swing about two and 
one-half points; that the collision oecurred in six or eight seconds 
after the wheel was hard over, when she was struck nearly at right 
angles, as stated by the Alhambra's witnesses. 

Capt. Mott testifies that he was lying down in his room near the 
pilot-house; that he heard the one whistle given and answered; that 
he heard the pilot immediately thereafter give the order to change 
five-eighths of a point to W. by S., (W. \ N., magnetic;) that he 
put on his coat, vest, and shoes leisurely; heard the pilot say that 
"the other vessel was showing her green light," and heard him order 
the helm hard a-port; and that he came into the pilot-house about 
the moment that the helm slid into the chock hard a-port; that he 
saw the Alhambra then very nearly abeam, some 300 feet only away, 
showing her green light only, and coming directly upon the Ehode 
Island, which she struck within 12 seconds afterwards. He estimâtes 
that the whistles were given about three minutes before the collision, 
and that there was scarcely any interval between the t\vo whistles, 
Aceording to this account the steamers were approaohing each other 
red to red until within half a minute of the collision, when the Alham- 
bra took a sudden sheer to the northward to cross the Ehode Island's 
bows, and thus caused the collision by her fault alone. 

Thèse two narratives are in paînful conflict. It is évident that 
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they cannot be reconciled. Not only do they conflîct as to the lights 
visible to and from each steamer, and as to the bearings of thèse lights 
during the greater part of the interval, but also as to the time when 
the whistle was given and answered. I bave found it impossible to 
make any progress in the satisfactory disposition of the cause, except 
npon first determining whieh of thèse opposite narratives is to be 
adopted as in the main correct. 

As respects the time of giving the whistle the pilot of the Ehode 
Island bas given différent accounts ; at one time saying it was some 
minutes after the Alhambra's red light became visible, but finally 
saying it was at the same time, viz., when the Alhambra was about 
three miles, i. e., about seven and one-half minutes, distant. Both 
he and the quartermaster say that the first change of five-eighths of 
a point to the northward was at the time this whistle was given; and 
this latter statement is in a measure supported by Capt. Mott, who 
says be heard that order right after the whistle ; but he estimâtes the 
time of the whistle at three minutes before the collision, while the 
Alhambra's witnesses estimate it at from one-half minute to one and 
one-fourth minutes before the collision. Another circumstance in 
Capt. Mott's testimony not only disagrees with the estimate of bis 
pilot, but rather confirms the Alhambra's estimate of less than three 
minutes. In answer to the question, "How long was it between 
the two whistles?" he says: "Not scarcely any; be answered right 
prompt." Considering that sound travels at the rate of five seconds 
per mile, if the vessels were three miles apart it must bave been a 
half minute between giving the whistle and hearing the reply, besides 
some additional interval, alwayswaited for by the answering vessel to 
listen for a second blast before replying. If the vessels were only 
half a mile apart, or one and one-fourth minutes, a reply would ordi- 
narily be heard after an interval of about 10 seconds, which agrées 
more naturally with Capt. Mott's expression as to the Alhambra's 
quick reply. The time when the Rhode Island gave this whistle and 
made her first change of five-eighths of a point to the northward is 
very important in considering the bearings of the vessels' lights to- 
wards each other, and the lookout probably kept ; and the discrep- 
ancy between Capt. Mott's testimony and the pilot's and quartermas- 
ter's évidence, and the variations in the latter, become a strong con- 
firmation of the more probable correctness of the Alhambra's wit- 
nesses on this point. 

It is, morever, improbable and unusual that a whistle should be 
given and answered at a distance of three miles; and it is a singular 
circumstance that the Alhambra, though said to be showing her red 
light about three-fourths of a point on the Rhode Island's port bow, 
should not hâve been observed to be drawing gradually more arrd 
more off the port bow, but should show no very apparent increase on 
that bearing until she was suddenly seen nearly abeam, coming di- 
rectly upon the Rhode Island. This proves either that the apparent 
v.25F,no.l4 — 54 
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change of course by the Âlhambra was not caused by her own change, 
but by the swinging of the Bhode Island herself ; or else that no 
proper watoh was kept of the Alhambra between the great change of 
her bearing from about one-half or three-fourths of a point off the 
Ehode Island's port bow to nearly abeam. While this alternative 
does not détermine which vessel made the final change to the north- 
ward that caused the collision, it certainly detracts from the gênerai 
crédit to be giren to the Bhode Island's account, from the lack of 
constant attention to the Alhambra which it implies. 

Each steamer was in charge of compétent officera, well accustomed 
to the route. There is no essential différence in the means of obser- 
vation of the men in charge of each ; yet one or the other must be 
mistaken, both as to the bearing and as to the color of the lights 
seen. The circumstances I hâve mentioned above are favorable to 
the Alhambra's account. Alone, however, they would hardly hâve 
suflQcient weight to satisfy me, in a case of such importance, to adopt 
the account of the one and to reject that of the other. Whichever 
story, however, be correct, it must be found to be in the main consistent 
with itself, and with the undoubted courses of both steamers up to 
within a few minutes of the collision ; and a careful examination of 
the narrative of each in this respect satisfies me that the Alhambra's 
account is consistent and crédible, and the Ehode Island's account 
inconsistent with itself, and impossible to be reconciled with the un- 
doubted préviens courses of the two steamers. 

The difficulties of the case and the credibility of the two accounts 
cannot be fully understood and appreciated without a resort to dia- 
grams of the courses of the vessels, and of the alleged bearings of their 
lights during the sevenoreight minutes preceding the collision, reck- 
oning their courses backwards from the point of collision. The courses 
of the vessels previous to that time cannot be fixed, with référence to 
any definite landmarks, with sufi&cient accuracy to détermine which 
one had the line of her course to the northward of the other. The 
distance of Stratford light from the Alhambra as she passed it is not 
fixed; and the long courses of the Ehode Island are also subject to 
more or less accidentai variations from the strict compass course. 

A diagram is annexed, of which I hâve made use, drawn upon a 
scale of 750 feet to the inch, [reduced below to 3,000 feet.] As the 
vessels were going at the rates, respectively, of about 9 knots and 
15 knots per hour, the Alhambra made about 900 feet per minute, 
and the Ehode Island 1,500 feet; together 2,400 feet, or at the rate 
of a mile in 2^ minutes. Each may hâve been moving a little slower, 
but the proportions are correct, and those rates may be assumed with- 
out any material error. As there is no reason to suppose the previ- 
ous courses of each are not accurately stated, it must be assumed as 
true (1) that up to a short time before the collision, that is, not exceed- 
ing one or two minutes, the courses of each vessel were in the direc- 
tions stated by each ; (2) that each, after the other was sighted, and 
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from two to seven minutes before the collision, made a change te the 
northward of about one-half a point, though the précise time, and the 
distance from each other when their respective changes were made, 
may not be accurately fixed; (3) that from half a minute to a min- 
ute and a half before the collision, another sudden change was made, 
by one vessel or the other, by a sharp sheer to the northward, which 
was followed by a collision at nearly right angles. 

Upon the diagram annexed, the lines, P, È, N, C, represent the 
course of the Ehode Island, as stated by her pilot and quartermaster; 
K represents the position of the Khode Island when the vessel s were 
estimated to be three miles, or seven and a half minutes, apart, viz., 
at the time when the pilot says he whistled, just before changing five- 
eighths of a point to the northward; P, E, represents her previous 
course of W.^ S.; E, N, a course of five-eighths of a point more to 
the northward, viz., W. ^ N. ; and N, C, the short curve during 20 or 
30 seconds preceding the collision, according to the Ehode Island's 
own account. 

If the pilot of the Ehode Island, at E, before porting saw the 
Alhainbra's red light even one-half of a point off her port bow, the 
Alhambra would be somewhere on the line E, H, and within seven 
and one-half minutes reach of C, i. e., at H, about one and one-eighth 
miles from C. But if that was the actual place of the Alhambra at 
that time, it is manifest that the latter, heading E. by N., must hâve 
then shown both colored lights to the Ehode Island. Moreover, she 
could not bave reached G except by changing her course at once from 
E. by N. some two points more to the northward; and in that case 
her green light would hâve been visible for the following seven and One- 
half minutes; whereas the Ehode Island's witnesses state that her 
green light was not visible till within less than a half minute of the 
collision. On the other hand, if the Alhambra had not changed her 
course from H at once to the northward, but continued from H upon 
her previous course of B, by N., or E. byN. ^ N., until within a half 
minute of the collision, before turning further northward, she would 
hâve been near K, more than one-third of a mile almost directly south 
of the place of collision, and at a point where collision with the 
Ehode Island, then at N, would hâve been impossible. If the Alham- 
bra had been seen three-fourths of a point olï the port bow, when the 
Ehode Island was at E, the case would be more improbable still. 
The statement that the Ehode Island saw the Alhambra one-half or 
three-fourths of a point on her port bow when 3 miles off, and before 
her own first change of course to W. i N., is therefore manifestly 
incorrect, and must be rejected. 

But precisely the same resuit follows if any other point on the line, 
E, N, be taken as the place where the Ehode Island may be sup- 
posed to hâve seen the Alhambra, say half of a point on her port 
bow, just before changing her course to W. ^ N.; as, for instance, at 
W, distant three minutes from C; her previous course being S, E'. 
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The Alhambra, half a point off the Ehode Island's port tow, would 
then be at or near H*, on the line, E*, H'; three minutes, i.e., about 
2,700 feet, distant from G. From that situation, in order to reach G, 
she must immediately hâve changed from two to three points to the 
north, and must in that case at once hâve shown her green light ; or 
else, in continuing on her course of E. by N. J N., to K\ she must 
bave gone much to the southward of the Ehode Island ; and, whether 
approaching H or W, she must for a considérable time hâve shown 
both colored lights to the Ehode Island, unless she had previously 
changed her course to E. by N. ^ N., and in that case would bave 
shown the green light only for several minutes. 

Thèse drawings show eonclusively that the Alhambra could not hâve 
been seen one-half or tbree-quarters of a point ou the Ehode Island's 
port bow before she changed her course from W. ^ S. to W. ^ N.; 
because the Alhambra could not hâve been in that direction, and her 
previous course was such that she could not possibly hâve reacbed 
the place of collision through either H or HS or near them, without 
showing her green light a long time before the half minute preeeding 
the collision; norunlesp the testimony of her own witnesses astoher 
previous course be wholly discredited, which is not admissible. This 
account given by the witnesses of the Ehode Island is, therefore, 
wholly irreconcilable with itself and with the prior courses of both 
vessels, and therefore cannot be admitted as correct. 

Applying the same tests to the testimony of the Alhambra's wit- 
liCsses, we hâve her gênerai course leading to the place of collision from 
A, when three miles from E, to B, two miles distant, on a course E. 
by N., magnetic, and thence from B to C, one-half of a point more to 
the northward, viz., E. by N. ^ N., varied somewhat, possibly, in the 
last half minute, when near the place of collision at C. 

If the Alhambra at A, as her witnesses allège, had the Ehode 
Island three-fourths of a point on her starboard bow, the latter would 
be at Y. But the Ehode Island, if then heading W. | S., would head 
to the south of the Alhambra, and show to the Alhambra her green 
light, and not both colored lights, as alleged; while if the Ehode 
Tsland had already changed to W. ^ N., she would head three-eighths 
of a point north of the Alhambra, and hâve shown the red, and not 
the green light. But if the Ehode Island bore only half a point, in- 
stead of three-fourths of a point, off the Alhambra's starboard bow, 
her two colored lights would be visible before she ported. , This would 
place the Ehode Island at E*; and the différence between one-half 
and three-fourths of a point is a very slight différence to observe at 
night in a range over the bow. The range of one-half of a point on 
the Alhambra's starboard bow may therefore be provisionally adopted. 
If, then, the Ehode Island continued on her course W. J 8., and the 
Alhambra on hers of B. by N., for two and one-half minutes, tiU 
the vessels were within two miles of each other, or five minutes apart, 
as her witnesses estimate, the Alhambra would be at B, where it is 
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said she starboarded a half point. The Rhode Island would then be 
&t R®, bearing five-eighths of a point off the starboard bow of the Alham- 
bra; and though still heading W. ^ S. before she ported, she would at 
that point bave passed enough south of the line of the Alhambra's 
course to shut in her own red light and show to the Alhambra her 
green only, as the witnesea of the Alhambra ail allège the fact to be. 
Upon the Alhambra's starboarding one-half of a point at B. as they 
allège she did, the Rhode Island would then bear One and one-eighth 
points off the Alhambra's starboard bow. Continuing, then, three 
minutes more on her course of E. by N. J N., the Alhambra would ar- 
rive at B^ two minutes before the collision ; and if the Rhode Island 
had still continued on her previous course of W. J S., she would hâve 
corne to R*, nearly two points on the Alhambra's starboard bow, show- 
to the latter always during this interval her green light only. Con- 
sidering the différence between the captain and the quartermaster of 
the Rhode Island as to the time when her whistle was given, and 
when she ported ûve-eights of a point, the account of the Alhambra 
is so far not only entirely crédible and consistent with itself, but also 
consistent with the probable course of the Bhode Island. The lights 
would be exhibited to each other precisely as the witnesses of the Al- 
hambra testify, ^nd the bearings from each other would be about as 
they allège. I must accept her account, therefore, up to this point, 
as Bubstantially correct, only varying a little as to the estimated dis- 
tance to starboard that the Rhode Island's lights bore, — a point upon 
which there are some différences in the testimony. 

With the vessels in thèse positions when two minutes apart, which 
was the estimate at one time given by Capt. Mott as to the time 
when the whistle was blown, there was no reason to apprehend a col- 
lision. The steamers were showing green to green, as they had been 
for some minutes before ; the Alhambra was bearing nearly a point 
on the Rhode Island's starboard bow, and the Rhode Island nearly 
two points off the Alhambra's starboard bow. Two minutes after- 
wards the collision bappened at nearly right angles. It is manifest 
that if the positions of the two vessels two minutes before the collision 
were anything approaching the relative positions of B^ and R^, the 
fault of the collision must be charged upon the Rhode Island, in 
going to the northward across the line of the Alhambra's course. 
They showed green to green, and their courses were sufiSciently di- 
verging to require no further maneuvering to avoid eaeh other. That 
the Rhode Island did go to the northward by two changes of her wheel 
at some time is conceded ; and her last change was very shortly be- 
fore the collision. Her doing so, and thus crossing the Alhambra's 
course, would be whoUy unaccountable, and a supposition almost in- 
admissible, except for a single circumstance. The pilot ûve timesin 
the course of his testimony states that he supposed the Alhambra's 
lights to be the lights of a tow, or of a tug and tow. Such tows are 
fréquent upon thèse waters. If the tow extended much behind, the 
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pilot may hâve had justifiable reason for preferring to go to tlie north- 
•ward ; and as the speed of a tow is very much slower than that of 
the Alhambra, the Ehode Island would bave had no difiBculty, had 
her surmise been correct, in passing the tow upon the northerly 
route she took ; as it was, and with the Alhambra's much greater 
speed, 10 seconds more would bave enabled her to clear the Alham- 
bra. V 

I bave found no other conceivable explanation of this collision, 
and I am satisfied it is the true one. With this explanation, the 
Ehode Island is necessarily found in fault. 

Upon this view, the only ground upon which the Alhambra can be 
charged with fault is that she did not do ail that was possible to her to 
avoid the collision when tlie exchange of one whistle was given. But it 
is impossible to fixwithcertainty just how long beforethe collision thèse 
whistles were exchanged. The quartermaster and the pilot of the 
Ehode Island are so clearly erroneous in their statements on this point 
that no reliance can be placed upon them. Nor is it possible to ac- 
cept their statement that, for several minutes before the collision, the 
Alhambra's red Ijght was visible off their port bow. The Alhambra 
could not havereached the point of collision if that were so ; and the 
entire évidence of her witnesses would bave to be discredited in every 
particular, even as to the previous course she was pursuing. I am 
entirely satisfied that it was the Alhambra's green light that was 
visible for several minutes ; and that it was visible upon the Bbode 
Island's starboard bow, and not on her port bow; and on the whole 
évidence I think it probable that the Ehode Island's course was first 
changed to W. ^ N. about two or three minutes before the collision, 
say at W or at T; and that her helm was put hard a-port, about one 
minute before the collision, near E' or E' when the Alhambra was at 
B'. Capt. Mott's estimate of the interval between the whistle and 
the collision is but a guess ; and the estimate of the Alhambra's wit- 
nesses is that it was only from half a minute to a minute and a quarter. 
AU her witnesses agrée that the engine was ordered reversed fuil speed 
at once, and that the order was promptly obeyed. I see no reason to 
discrédit this testimony. It would take from two to three minutes 
to bring the Alhambra to a fuU stop. Her witnesses ail say the 
whistle was not heard until just after a sudden change by the Ehode 
Island from showing the green light to showing the red. This agrées 
with their prior testimony. The drawing shows that the Ehode Island, 
after changing to W. ^ N., say at E' or T, would still show her green 
light only, and would continue to do so until her second change, say 
at E' or E*, about a minute before the collision. Her whistle was prob- 
ably given at that time, when, supposing the Alhambra to be a tug and 
tow, she undertook to cross her bow by going to the northward. This 
made the danger of collision imminent, so that the Alhambra's re- 
versing was not only justifiable, but obligatory under the statutory 
rule. 
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The évidence in thîs case, and in other similar cases, is that upon 
reversai of the engines of a screw-propeller, the action oî the helm is 
comparatively slight. Whether there was a momentary porting or 
not by mistake, could not, I think, hâve affected the resuit, if the 
whistle was given at the time the Alhambra's engine was reversed. 
If, on the other hand, the whistle was given earlier, porting the helm 
would hâve been a proper maneuver. But the fact that the steamers 
collided at nearly right angles would seem to show that the Alham- 
bra probably had not previously changed her course at ail tô the 
southward ; and the starboard wheel was a proper movement of the 
helm to aid the propeller, under reversed engines, to go to starboard, 
in accordance with the signais. ïhe probability, however, is that 
the whistles were not given until from one to two minutes after the 
Rhode Island made her first change to W. |- N., as above suggested. 
The testimony of the quartermaster of the Ehode Island, in answer 
to repeated questions of the court, that at the time of the collision 
the Ehode Island headed nearly to the New Haven light, which was 
nearly north from the place of collision, further tends to corroborate 
the account given by the Alhambra's witnesses, and to show that 
the change that brought about the collision was almost wholly, if 
not entirely, a change northward by the Ehode Island. 

On the whole, I do not pereeive any satisfactory proof of fault on 
the part of the Alhambra, or anything that she could hâve done fur- 
ther after the Rhode Island showed her red light that would in any 
probability bave affected the resuit. The libel against the Alhambra 
must therefore be dismissed, with costs, and a deeree entered for the 
libeiants against the Ehode Island, with costs, and an order of référ- 
ence to oompute the damages. 
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Caffray V. The Cobnblu M. Kingsland. 

{Diatriet Court, S. D. New Ym-h. December 10, 1885.) 

1. Admibalty — FisHEEMBN NOT "Seambn" within Section 4533, Rbv. St.— 

Lat. 
Fishermen who sliip for a "laj^, " or shares in the catch, are not "seamen" 

in the sensé of the word as used in section 4523, Rev. St., so asto entitle them, 

if "shipped contrary to the provision of any act of congress, " to recover the 

highest rate of wages of the port from which they were shipped. Semble, that 

section refers to "merchant seamen." 
S. Samb— Ohal Aobeemknt to Ship — Section 4391, Ret. St. — Act op Junb 19, 

1813. 
The shipping of fishermen by oral a^eement, and on terms différent from 

section 4891, is not contrary to law, in the sensé of section 4523. Section 

iReported by Edward G. Benedict, Eaq., of the New York bar. 
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4391, drawn from the act of June 19, 1813, which provides that agreementa 
with men to be employed in certain flsliing voyages shall be not onTy in writ- 
ing, but in a particular form of "lay" only, is mainly the wording of section 
4 of the act of February 16, 1793, and of subséquent acts, which had référence 
to bounties expected to be given to the fishermen. The act of 1813 is to be 
construed in pari materia. The intention of those acts was not to prohibit 
flsheries on any différent terms, but to allow fishermen to take advantage of 
the bounties. An engagement for a différent form of lay, and not in writing, 
would not, therefore, be "contrary to the provisions of any act of congress," 
in the sensé of section 4533, or unlawful, but would only be excluded from 
the bounty System. 
8. Same— Statembnt op Case— Cod and Maokeeel Fisheries. 

Libelant shipped for the cod-flshery, under an oral agreement to serve as 
fisherman, and to share equally with the master in the pro.ceeds of the sale 
of the flsh, af ter paying expenses and a certain share of the fish to the own- 
ers of the vessel. The flshing voyages not being successful, he flled a libel 
under section 4523, Rev. St., to recover, for the whole season, f40 a month, 
the highest rate of wages at the port of New York during the three months 
previous. Edd,, that he could not recover 

In Admiralty. 

Alexander é Ash, for libelant. 

C é N. D. Lawton, for respondent. 

Brown, J. By the agreed statement of faets, the libelant, ahout 
the fifteenth of November, 1884, shipped on the schooner Cornelia M. 
Kingsland, for the cod-fishery, upon an oral agreement to serve as 
fisherman, and to share equally with the master the proceeds of the 
sale of the fish, after deducting from such proceeds ail the store bills 
and expenses of the vessel, and the -wages of the rest of the crew that 
were on monthly wages, and 40 per cent, of the balance to be credited 
to the owners of the vessel. Under this oral agreement he served as 
fisherman on several voyages, until the twenty-sixth of November, 
1885; but they ail pro^ed unsuccessful, and did not realize the ex- 
penses. During most of the period he performed the duties of a sea- 
man and of first mate, as is customary for fishermen on shares to do. 
Nothing being due to the libelant under this oral agreement, this libel 
was filed under section 4523, Eev. St., to recover $40 per month, 
which, as it is stipulated, was the highest rate of wages at the port 
of New York, during the three months previous. 

The suit has been brought to test the question whether section 
4523 is applicable to fishermen who ship under an oral agreement 
for a "lay," or shares in the catch. That section is as foUows: 

"AU shipments of seamen made contrary to the provisions of any act of 
congress shall be void, and any seaman so shipped may leave the service at 
any time, and shall be entitled to recover the highest rate of wages of the 
port from which the seaman was shipped, or the sum agreed to be given him 
at his shipment." 

To bring the case within section 4523 it must appear — First, that 
the libelant was shipped as a seaman within the meaning of that sec- 
tion; and, second, that he was shipped contrary to law. I am not 
satisfied that either point is established. 

1. I hâve great doubt whether section 4523 was intended to apply 
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to fishennen. Pishermen, in the Eevised Statutes, and in ail our lég- 
islation from the inception of the government downwards, hâve been 
treated distinctively under the name of "fiahermen;" never under the 
name of "seamen." Seamen in the "mercbant service" hâve been 
the Bubjeot of numerousactsof congress; and fishermen and thefish- 
eries the subjects of numerous other acts. They are always treated 
of under thèse distinctive désignations. Sections 4392 and 4393 rec- 
ognize the distinction in express terms. Thèse two classes of mari- 
ners hâve never been confounded in législation. In the Eevised Stat- 
utes fishermen and the fisheries are treated of under title 51. Title 
53 treats of "mercbant seamen." Section 4523 is found in the title 
relating to mercbant seamen. Fishermen, although not necessarily 
seamen, are in practice usually seamen also; inasmuch as theyusu- 
ally perform seamen's duties, so far as may be necessary, upon the 
particular voyage. But the object of the voyage is to catch a fare of 
fish. Their labors as seamen are incidental to this main purpose. 
Some of the fishermen may be employed to catch fish only; others 
to fish and to man the ship. The latter are seamen and more. As 
seamen, they are indeed entitled to the benefits of the marine law ap- 
plicable to seamen; such as the right to be cured at the ship's ex- 
pense. Knight v. Parsons, 1 Spr. 279. But the question hère is not 
as to the rights of fishermen as seamen under the marine law, but as 
to the intention of this particular section of the statute, which is found, 
not in the title relating to "fishermen," but in the title relating to 
"mercbant seamen." 

Section 4523 is taken from section 10 of the act of July 20, 1840, 
(5 St. at Large, p. 395,) and section 15 of the act of June 7, 1872, 
(17 St. at Large, p. 265.) The act of July 20, 1840, does not in its 
title express whether it is designed exclusively for seamen in the mer- 
chant service or not. Most, if not ail, of the sections of that act show 
that it bas référence to the mercbant service ; while section 15 of the 
act of June 7, 1872, shows clearly by its context that it applies to 
mercbant seamen, of whom that section treats, and to mercbant sea- 
men only. The phrase "the highest rate of wages of the port from 
which the seaman shipped," is the language of the act of 1872, not 
of the act of July 20, 1840. Thèse considérations, as it seems to me, 
point strongly to the conclusion that section 4523 was designed for 
mercbant seamen only, as its place in the Eevised Statutes would 
naturally indicate. , There are, indeed, a few sections in title 53 that 
are applicable to fishermen, because fishermen, in those sections, are 
expressly mentioned. See sections 4569, 4573, 4576. But the ex- 
press mention of the fisheries in thèse sections would indicate, in 
connection with the caption of title 53, their intended exclusion from 
the other sections of that title, in which the fisheries are not named. 

2. The language of section 4523 is not apt, and does not seem in- 
tended, for a case like the présent. It provides that the seaman shall 
be entitled "to recover the highest rate of wages of the port at which 
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he was shipped, or the sum agreed to he given Mm.'" The latter alter- 
native seems to indicate that the act has in view cases only in which 
the ordinary mode of shipping is on wages and at some definite sum 
of money; not cases in which the ordinary course of employment is 
not on wages strictly, but on a "lay." Hère tbere was no "sum 
agreed" on. An agreement for a "lay" is subject to a gênerai aver- 
age contribution, to which wages are not subject. Utpadel v, Fearse, 
1 Spr. 559. 

3. Again, there is a further difficulty in this case in holding that 
shipments of seamen not in writing are "contrary to the provisions 
of any act of congress," within the meaning of section 4523. There 
is no act of congress prohibiting the employment of fishermen under 
an oral agreement; nor is there any act that requires agreements 
with fisbermen to be in writing, other than section 4391. That sec- 
tion reads as foUows : 

"The master of any vessel * * * to be employée! in the cod or mack- 
erel ûshery at sea shall, before proceeding on such fishing voyage, make an 
agreement in writing with every flsherman who may be employed tiierein; 

* * * and. in addition to such terms of shipraent as may be agreed on, 
shall, in such agreement, express whether the same is to continue for one 
voyage or for a fishing season,and shall also express that the flsh, or proceeds 
of such fishing voyage or voyages, which may appertain to the flshermen, 
shall be divided among them in proportion to the quantities or number of 
such fish which they may respectively hâve caught." 

The language of the act of 1813 is the same. This act does in 
terms require the agreement with fishermen to be in writing; but it 
also requires much more, viz. : that "such agreement shall express 
that the fish, or the proceeds of the voyage, that may appertain to 
the fishermen, shall be divided among them in proportion to the quanti- 
ties or number which the fishermen may respectively hâve caught." 

The statute, clearly, cannot be divided up into parts, and the dif- 
férent clauses enforced separately and independently of each other. 
It foUows, therefore, either that this act is intended to be applied 
only to those fishing voyages that are carried on, or intended to be 
carried on, upon the mode of dividing the fish referred to in the stat- 
ute, and requiring such agreement to be in writing, and to express 
that intention ; or else that it makes unlawful ail fishing voyages 
upon a "lay" in the cod and mackerel fisheries, unless the fishermen 
agrée to divide the fish or the proceeds according to what each 
catches, and not in any other manner, or in any différent proportions. 
The effect of the latter construction would be to prohibit the fisher- 
men in thèse fisheries to "heave together," which is the usual form 
of the "lay" in the whale fishery. Upon this latter construction, 
moreover, the agreement in this case, even though it had been in 
writing, would bave been equally illégal and "contrary to the act of 
congress," because the master and the mate were to share equally in 
the fish, instead of according to what each caught. Is it possible that 
the statute intended so unreasonable a restriction, and to prohibit en- 
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tirely, and to make nnlawful, in the cod and mackerel fisherîes, what 
is the usual practice in the whale fishery ? 

The early législation on the subject of fisheries seems to me to shed 
some light upon the probable intention of the statute. Sections 1, 
2, pp. 229, 230, of the act of Pebruary 16, 1793, (1 St. at Large, p. 
230,) granted for a certain period allowances or bounties to vessels 
engaged on the "bank, and other cod-fisheries," of which allowances 
three-eighths parts were to accrue and belong to the owner of such 
fishing vessel, and the other five-eighths thereof were to be divided 
by him * * * to and among the several fishermen who shall 
hâve been employed in such vessel, * » » jn gueh proportions 
as the fish they shall respectively hâve taken ♦ ♦ * during such 
season." Section 4 of the same act provided "that no ship or vessel 
* * * shall be entitled to the allowance granted by this act, un- 
less the skipper or master thereof shall, before he proceeds on any 
iishing voyage, make an agreement, in writing or in print, with every 
fisherman employed therein; * * * and, in addition to such 
terms of shipment as may be agreed on, shall, in such agreement, 
express whether the same is to continue for one voyage or for the 
fishing season, and shall also express that the fish, or the proceeds 
of such fishing voyage qr voyages which may appertain to the fisher- 
men, shall be distributed among them in proportion to the quantities 
or number of said fish they may respectively hâve eaught." The al- 
lowances provided by the first and second sections of the act of 1793 
were made permanent by the act of July 29, 1813, (3 St. at Large, 
p. 49,) and section 5 of the act of Mareh 3, 1819, (Id. p. 520,) until 
repealed by the act of July 28, 1866, (14 St. at Large, p. 328, § 4.) 
Section 4 of the act of Pebruary 16, 1792, above quoted, it will be 
observed, has the identical language of the act of June 19, 1813, and 
of section 4391 of the Eevised Statutes. The act of 1792 was lim- 
ited by section 9 to the term of seven years, and thereafter to the end 
of the next session of eongress. The manifest object of section 4 of 
that act was not to make fishing voyages unlawful that were carried 
on upon différent terms from those last specified, but only to exclude 
them from the benefits of the allowances and bounties provided by 
that act. 

After the expiration of that act, and of the extension thereof, (see 
2 St. at Large, p. 36,) the same subject was treated of by the ïhir- 
teenth eongress, in two acts, instead of in one act, as before. The 
first of thèse is the act of June 19, 1813, in almost the précise lan- 
guage of section 4391, Eev. St., which required the agreement to be 
in writing; the second, is the act of July 29, 1813, (2 St. at Large, 
6, 6,) which provided for the bounties or allowances to be paid to 
such vessels. Section 8 of this act refers to the preeeding act of June 
19, and provides that no allowance shall be granted nnless the master 
shall hâve made the agreement in writing, as provided by that act. 
By act of March 3, 1865, (13 St. at Large, 535,) the first section of 
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the act of June 19, 1813, was made applicable to the mackerel fish- 
eries. The two acts of 1813, above cited, were passed by the same 
oongress, and within a few weeks of each other; they are evsdently in 
pari materia, and must be construed in référence to each other, and 
with référence, also, to the further fact that the usual mode of carry- 
ing on the cod-fisheries at that time -was upon a "lay," and to divide 
according to vvhat each man oaught. Thus construed, there is much 
ground for the inference that the intention of the act of June 19, 1813, 
was not to forbid the bank or cod-fishing voyages altogether except 
upon the terms named; but only to provide that vessela fishing upon 
a "lay," and in aecordance with the custom of the time, and looking 
for the bounties intended to be provided by congress, should put their 
agreements in writing, having the required stipulations expressed in 
the writing, so that upon filing the agreement with the coliector, as 
the act required, the évidence should be clear and indubitable of the 
right to the bounties intended to be secured to the seamen ; and that 
only such vesselg, and fishermen engaging upon such terms, should 
be entitled to the bounty and to the other liens and privilèges specified 
in the acts ot congress. Such is the intent that expressly appears in 
the act of 1792. The shipment of fishermen on other terms is not ex- 
pressly forbidden by the aet of June 9, 1813; and if the above was 
the true objeet of that act, its intention was not to prohibit ail fish- 
eries upon any différent terms, A différent form of engagement, not 
in writing, and not contemplating the kind of fishing service which 
that act had in view, would not, therefore, be held to be an engage- 
ment "contrary to the provisions of the act of congress," in the sensé 
of section 4523, because it wasnot intended to prohibit différent kinds 
of fishing service. But ail différent "lays" were excluded from the 
benefits of the acts of 1813 and of the bounty system. U. S. v. At- 
kins, 1 Spr. 558. 

Upon the revision of the Statutes the provisions of the act of 1813 
were retained, although bounties had heen repealed in 1866; because 
there were other provisions in the aet of June 19, 1813, that gave 
certain liens and advantages to fishermen in the way of seeurity 
for their shares of the fish in case they should choose to ship accord- 
ing to the particular mode formerly in use and eontemplated by the 
statute. Section 4393, 4394. The re-enactment of the old law un- 
der such circumstances, although bounties were abolished, should not 
necessarily, in my judgment, be regarded as intended to prohibit any 
différent form of the mackerel or cod fishery from the one specified, 
80 as to make a shipment of fishermen upon any différent terms, or 
not in writing, a shipment "contrary to the provisions of the act of 
congress," within the meaning of section 4523. 

Pully recognizing the embarrassments that attend the question hère 
preaented, I am of the opinion, on the whole, that section 4523 is not 
applicable to the fishermen who engage upon a lay, and that the libel 
should be dismissed ; but without costs. 
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The Chas. L. Baylis.* 

BuBKS and otbers v. Ths Chables L. Batlis and otbers. 

(District Oov/rt, 8. B. New York. December 21, 1885.) 

1. ADMraALTT — SeAMEN'S WaGBS — LlBEL VOS., BaBS SUBSEQUENT CliAIMS — SEC- 

TION 4529, Rbv. 8t. 

Certain seamen who had libeled the schooner B. for wages, and obtained a 
decree under which the schooner was sold, being paid their wages up to the 
time of flling the libel, petitioned to be paid out of the surplus their wages 
subséquent to the time of flling the libel, and while the vessel was in the mar- 
shal's custody at their instance, up to the day of sale. They had remained 
aboard and been boarded by the ship, but had not rendered her any services of 
value. Held, that the flling of the libel was an élection by them to treat their 
engagement with the schooner as at an end, and that they were then entitled 
to a discharge. They could not recover wages, therefore, for the subséquent 
period, but might recover under section 4529, Rev. St., for the 10 days' extra 
pay subséquent to flling the libel for the delay in payment. 

2. Same— Section 4539— Extba Pay— Lien— Rank. 

The extra pay provided for seamen by section 4529 is an incident to the 
claim of wages, and ranks with the latter as a prior lien. 

In Admiralty. 

Hyland d Zabrîskie, for petitioners. 

Scudder d Carter and Geo. A. Black, opposed. 

Beown, J. The three petitioners were seamen on the schooner 
Charles L. Baylis for différent periods during the 10 months prior to 
her arrivai in New York, on the nineteenth of October last. On the 
twenty-first of October they filed a libel against the schooner to re- 
cover their wages, under which the. schooner was arrested, and upon 
the decree sabsequently obtained was sold by the marshal in Novem- 
ber. The petitioners were paid the wages due to them up to the day 
of filing the libel, and the balance of the proceeds bave been paid into 
court, against which pétitions bave been filed by other claimants, un- 
der bottomry and other liens subséquent in rank to the lien of sea- 
men's wages. 

The seamen having remained upon the vessel during the time that 
she was in the custody of the marshal, and until the sale, and hav- 
ing performed some work upon her, but not in the way of disoharg- 
ing her cargo, they now file a pétition to be paid out of the proceeds 
in court, their wages accruing from the time of filing their libel on 
the twenty-first of October up to the twenty-seventb of November, 
when the vessel was sold, which claims the other lienors resist, the 
proceeds not being sufficient to pay ail. None of the seamen bave 
ever been regularly discharged. They sailed from port to port under 
the articles, but were not able to procure the wages due them. At 
Bermuda they sought to be discharged, and to obtain their wages, al- 
leging the unseaworthiness of the vessel ; but the consul refused to 

'Eeported by Edward G. Benediot, Esq., of the New York bar. 



THE CHAS. L. BAYLTB. 863 

dischargè them, and recommended them to follow the shîp to New 
York, -which they did. By the testimony upon which the previous , 
decree was founded, it appeared that the seamen considered the voy- 
age ended at Bermuda, and that they were not bound to remain with 
the ship; and it would seem that they continued upon it for the pur- 
pose of obtaining their wages. She was arrested in New York at 
their instance, and under their libels was kept in eustody by the mar- 
shal until sold under a decree in their favor. 

The filing pf the libel by them for their wages on the twenty-first 
of Ootober was clearly an élection by them to treat their engagement 
with the ship as at an end, and that they were then entitled to a dis- 
charge. Until they were entitled to a discharge, their whole wages 
could not be due to them. Their subséquent claim for wages, as for 
continued services, while the vessel was in the marshal's eustody by 
their own procurement, cannot, therefore, be entertained. They re- 
mainedon the ship, and had their board from her stores, but they 
rendered her no services of any value to the ship or cargo. Upon the 
évidence, I think it clear that the seamen were entitled to their dis- 
charge, and to their pay when their libel was filed. Had they waited 
10 days before filing their libel, they would bave beén entitled to 20 
days' additional pay under section 4529 of the Eevised Statutes. I 
see no reason why they should not still bave the benefit of this pro- 
vision, The statute designed that provision to be enforced in their 
favor as compensation for delay in paying them their dues. No one 
bas been injured by their failure to wait 10 days. Thèse seamen 
were not employed by the marshal, and the captain had no authority 
while the vessel was in the marshal's eustody to increase the charges 
upon the ship to the préjudice of the other lienors. The Grapeshot, 
22 Ped. Kep. 123. But the extra pay provided by statute is an inci- 
dent to their claim of wages proper, and ranks with their wages as a 
prior lien. The petitioners may be paid from the proceeds, therefore, 
the extra pay allowed by section 4529, without costs. Their other 
claims are disallowed, and the exceptions in respect thereto are sus- 
tained. 
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BiGHT HUNDRED AND FoETT-OnB ToNS OF IbON ObE.* 

{BUtrict Court, E. D. New Torh. July 9, 1885.) 

Admiraltt Peactice — Supplementai, Libel — Chartbk Pabtt — DBMxmiiAQB 
Akising afteb FiLiNa Libei.. 

A libel having been filed olaiming freight and demurrage under a charter 
party, the libelant thereaf ter filed a supplemental libel, setting up tlie same 
and additional facts, and claiming the same freight and demurrage, and ad- 
ditional demurrage. Held, that, as this additional demurrage arose from the 
breach 6f the charter party set up in the original libel, there was no reason 
why such demurrage should not be recovered in this action, although such 
demurrage occurred af ter the filing of the original libel; and that the practice 
pursued, if not strictly, regular. in this case tended to save trouble and ex- 
pense. 

In Admiralty. 

See opinion in the same case on exceptions to the supplemental 
libel and motion to strike ont the supplemental libel. 15 Fed. Eep. 
615. 

Ullo^ Ruebsamen é Hubbe, for libelant, Aniello Basile, master of 
the bark Giulia. 

Benedict, Taft é Benediet, for claimant, D. W. E. Eead. 

Benedict, J. Considering that only a part of the cargo was 
seized at the time çf issuing process upon the original libel, and that 
the freight on such cargo was then due the libelant, and considering, 
also, that subséquent to the filing of the original libel the claimant 
received cargo under the charter party set up in the libel, and con- 
sidering also that claimant had paid into court in this cause ail that 
is due for freight under the charter party set out in the libel, leav- 
ing due only a balance of demurrage, and that this demurrage may 
be awarded as part of the damage arising from the breach of the 
charter party set forth in the original libel, no reason is discovered 
why this unpaid demurrage may not be recoveredin this action, not- 
withstanding the fact that the said détention occurred after the filing 
of the original libel. No injustice can resuit to the claimant from 
this course. The practice pursued, if not strictly regular, bas in 
this case wronged no one, but, on the contrary, tended to save trouble 
and expense. It is concluded, therefore, that the libelant may hâve 
a decree in this action for the amount due and unpaid upon the 
charter party, including therein 12 days' demurrage at the rate of 
$61.84 per day, and deducting the amount of the freight and six 
days' demurrage, the whole freight and six days' demurrage having 
beén paid into court herein, and the same drawn out by the libelant, 
as the évidence is understood. 

JEeported by R. D. & Wyllya Benedict, Bsqs., of the New York bar. 
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Weil, Trustée, and others v. Calhoun, as Ordinary, and another.* 
{Ovrcuit Court, i\7'. S. Oeorgia, December 16, 1885.) 

1. CiBcuiT Court— JnmsDicTiON—CrrizEsrsHrp. 

The fact that one of several parties plaintiff is a citizen and résident in an- 
other State does not give tliis court jurisdiction of a bill flled against a citizen 
and résident of Qeorgia. 

2. Samb— Fedbbal Question. 

A charge in a bill that a certain act of the législature of Georgia was about 
to be declared of force, by reason of a popular vote of the county of Fulton, 
in pursuance of the statute, whicli statuts prohibited the sale of intoxicating 
liquors in the counties adopting it; and that some of the plaintiffs were large 
liquor dealers and dealers in foreign wines and wines of other states, and 
had large stocks on hand, and had license and çood-will, which in the liquor 
business is of large value; and that another plaintiff was interested in achar- 
tered brewery, authorized by its charter to make and s'ell béer; and that the 
putting and declaring such lavf of force would materially damage their busi- 
ness, impair thus the contract in the brewery charter, and interfère with their 
right to sell liquors in the adjoining states; and charging also that the act of 
the législature, while it prohibited, if sustained by a popular vote, the sale of 
spirituouB liquors generally, yet contained a proviso exempting domestie 
wines from the opération of the act, — présents a fédéral question, under the 
act of congress of 1875, and the circuit court of the United States hâve juris- 
diction to hear and détermine such fédéral questions. 
8. Injunctions — Stat of Procebdings in State Court. 

The act of congress (section 731 of the Bevised Statutes) prohibiting the 
courts of the United States from granting injunctions to stay proceedings in 
any court of a state, etc., does not coverthe case of a bill flled praying an in- 
junction against the ordinary of a county, who, in addition to his ordinary 
duties as a probate judge, is clothed by a spécial statute with the duty of 
counting the votes and examining the returns of a county élection on a local 
option law, and declaring the resuit. 
4 Constitutional Law— State Local Option Law Exempting from its Pro- 
visions DoMBSTic Wines. 

The act of the législature of Georgia known as the "Local Option Law," 
exempts from its provisions domestie wines, though it prohibits the sale of 
spirituous liquors, including wines. Held, that it is not compétent for a légis- 
lature of a State thus to discriminate between wines made in Georgia and the 
wines of other states and foreign wines. 
6. Same — Act Void in Part. 

Whether this clause — this discrimination — makes the wholfr act void, the 
court does not expressly décide, but inclines to the opinion that the proviso 
making the exemption is void, and the whole act good.^ 

6. 8AMB — CONSTITUTIONALITT OP LOCAL OPTION LaWS. 

It is compétent for the législature of Qeorgia to pass a law to take effect 
only on the happening of a certain event; and an act prohibiting the sale of 
spirituous liquors in the state, excepting certain counties from the opération 
of the act, and providing that the law should only go into effect in any county 
after the people, by a popular vote, had so decided, is within the législative 
discrétion, and is not delegating the powers of the législature to the people 
of the counties. 
t. Election — Use op Thrbb Boxes at Polling Places. 

• At an élection in Atlanta, Georgia, it was évident that there were not suffi- 
cient polling places in two of the militia districts composing the city of At- 
lanta for the people to vote at a certain élection, and the managers and the 
ordinary and other county offlcers, on the advice of many citizens of both 
parties, adopted a scheme to f acilitate the voting, by having at each polling 

'Reported by Walter B. Hill, Esq., of the Maçon bar. 

' See State v. Stueker, (lowa,) 2 N. W. Rep. 483 ; Marshalltown City v. Bloom, (lowa), 
12 N. W. Kep. 266 ; Webber v. Virginia, 103 U. S. 344 ; Word v. Maryland, 12 Wall. 418; 
Walton v. Murraln, 91 U. S. 275. 

v.25Fjno.l5 — 55 
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place three boxes, some 10 or 30 feet apart, and bo related to each other as 
that one manager stood at eacli box and cave that his spécial attention, though 
ail joined in the settlement of any questions made, and ail were in sight and 
within a few feet of each box. Held, that while it was very doubtful if this 
proceeding was légal, yet it did not make the élection void, unless it were also 
made to appear that the resuit would hâve been différent had no such irregu- 
larity existed. 

8. Samb— Injunction to Restbain Election Officers. 

Election managers and persons clothed by law with the duty of receiving 
the returns of an élection, counting and canvassing the votes, and declaring 
the resuit, especially with spécifie power to hear and détermine ail questions 
arising, will not be interfered with by an in.junction in the performance of 
their duties. 

0. Samb— tBembdt AT Law. 

In this case the plaintifls have a complète and adéquate remedy at law, by 
contest before the ordinary, or, if not satisfled with the resuit of such a con- 
test, then by a contest before the superior court, as provided by the local op- 
tion law. 

10. Same— LooAii Option Law. 

The local option law does not disqualify those sections of the countieshav- 
ing local laws prohibiting the sale of liquor from voting in a county élection 
to détermine if the local option law shall go into opération in the county in 
which such localities are situated. 

11. Samb — Registbation Law. 

A registration law directing the books to be closed 10 days before the elec 
tion, and making no provision for the registration or voting of persons be- 
coming qualifled to vote af ter the closing of the books, and before the élec- 
tion, is not void, so as to render the élection void, especially if it do not ap- 
pear that the resuit would hâve been différent if a provision had been made 
for such voters.' 
13, Constitutionai. Law — Policb Powbb of State — Local Option Laws— 
RiGHTS DP CiTizBNS op Othbb Statbs— Bill in Namb op Attobnet Gbn- 
beal. 

When a bill was flled by varions liquor-dealers charging that their property 
and contracts and vested rights were about to be seriously damaged by the 
going into opération of a lawto prohibit the sale of liquor, held, that such act, 
so alîecting private rights, was under the police power of the state. Reld, fur- 
ther, that as the injury claimed was one common to the larger portion of the 
community, that one or more of a spécial class could not file a bill to redress 
the wrong. The bill must be in the name of the attorney gênerai, who will 
make the complainants parties, and sue in the name of the state. 

Bill for Injunction, etc. 

AU G. King, John T. Glenn, Cox <è Cox, Henry B. Tompkins, Julius 
L, Brown, and W. A. Hawkins, for complainants. 

Mynatt é Howell, T. P. Westmoreland, Hall db Hammond, Haygood 
d Martin, and Milledge é Smith, for défendants. 

MoCay, J. This bill is liled by three parties : (1) Mr. Weil, as 
trustée for certain persons holding stock in the brewery, whieh per- 
sons are citizens of the state of Tennessee ; (2) Paul Jones, a dealer, 
among other things, in foreign wines and liquors; (3) by Cox, Hill 
& Thompson, dealers in wines made in other states, and in spiritubus 
liquors generally, by wholesale. • 

The bill sets out that at the last législature of Georgia a bill was 
passed providing for the prohibition of the sale of spirituoua liquors 
in the various counties of the state in which there were not already 
prohibitory laws. The act provides that it shall only take effect in 
counties where the people, by a popular vote, shall so détermine. The 

iSee Daggett v. Hudson, (Ohio,) 3 N. E. Eep. 538. 
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bill sets ont that an élection, under the law, bas lately been belcl in 

Pulton county ; tbat tbe prohibition vote was the largest, by ma- 

jority ; and that the ordinary is about to and threatens to déclare the 
resuit. The object and prayer of the bill is to seek the intervention 
of a court of equity to enjoin the ordinary from so doing, and to ask 
that, untii a final hearing can be had, the chancellor shall grant a 
temporary injunction to restrain him. The jurisdietion of the circuit 
court of the United States is invoked, (1) on the ground that some 
of the parties are citizens of the state of Tennessee, and tbey charge 
that tbey appear as stockholders, and not in the name of the corpora- 
tion, which is a Georgia corporation, because the corporation refuses 
to act, and they make it a party défendant to the bill ; that Gox, Hill 
& Thompson are dealers in wines made in other states, and that Paul 
Jones is a dealer in foreign wines and other liquors, and each bave, 
and had at the date of the act, large stocks on hand. Besides this 
allégation of the citizenship of thèse Tennessee people, the bill allèges, 
as another ground for appeal to a fédéral tribunal, that the act pro- 
viding for the élection is in several respects in violation of tbe con- 
stitution of the United States ; that it destroys their vested rights, in 
tbat it impairs the obligation of the contract in the charter of the 
brewery company; that it attempts to regulate commerce between 
tbe state and foreign states ; and that it discriminâtes between do- 
mestie wines, and those of other states, and the wines imported from 
abroad, by prohibiting the sale of thèse two latter wines, while it ex- 
pressly exempts domestic wines from the opération of the act. This 
latter, as I understand it, is the principal ground on which the plain- 
tiffs insist there is a fédéral question involved, and that this court 
bas, therefore, jurisdietion of tbe controversy. The bill allèges that 
the necessary and inévitable effect of the law, if it be declared of 
force, will be to make wholly worthless the stock, ûxtures, etc., of the 
brewery, and seriously to interfère with the property, business, and 
vested interests of the complainants. 

The bill charges that the law was not published as the Code re- 
quires ; that the registration was ordered before the élection was pro- 
claimed; that the registration act made no provision for the registry 
of persons who, though not entitled to vote when the books were 
closed.yet became so duringthe 10 days intervening after the closing 
of the books and the registration ; that persons living in the corporate 
town of West End were permitted to register and vote, and persons 
residing in various other loealities in the county were so allowed, and 
that in West End and other loealities prohibition was already estab- 
lished, and by the statute no élection could be held in such loealities; 
that one or two registrars were not freeholders, as the statute requires; 
and that at the two voting preeincts in Atlanta, on the idea that 
there was not sufficient opportunity for ail the voters to cast their 
ballots during the légal hours, three separate boxes and voting lists 
had been placed at each poil, the voters reqnired to come up and vote 
aocording to a plan based on the first letters of their surnames, nnà 
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that under the plan only one manager could properly and practically 
préside at one box, they being at least 10 feet apart. 

Varions af&davits hâve been filed, to-wit : Ordinary Calhoun's, de- 
nying that he had fixed any day for declaring the resuit ; denying the 
alleged defect in the advertisement of the élection; insisting that ail 
the registrars were freeholders ; and asserting that he had expressed 
no opinion as to how he would décide the questions made on the re- 
turns, and that he had notified both parties that he was ready to hear 
any objections and argumenta upon them; and, as to the illégal boxes, 
saying that the boxes at the two city precincts were resorted to at the 
request of a meeting of citizens of both parties, and were intended to 
facilitate the casting of the ballots, and did in fact do so in a very de- 
cided degree, and that the three managers were so situated as that 
they ail might and'generally did inspeet and pass upon any question 
that arose within the sphère of their duties. AfSdavits were filed by 
the plaintiffs, qualifying the statements of the ordinary as to what he 
said about when he would déclare the resuit, and as to what he would 
do, but not materially denying his statements on the subject. Also an 
affidavit explaining their motives for charging that two of the registrars 
were not freeholders; also Spalding's and Flesch's and other affida- 
vits of managers and others, attacking the arrangements at the poils, 
and stating that it was not possible, under those arrangements, for 
each of the managers to supervise and pass upon each voter. 

The défendant insists that the bill makes no case justifying the 
granting of the prayer, because no such parties or questions are mada 
as to authorize the interférence of a fédéral court, under the consti- 
tution and laws of the United States; that the registration as pro- 
vided by law, and as actually carried ont, was no infringement of any 
rights of any one, and that whatever objections there might be to the 
arrangements at the poils, as to the boxes, mode of voting, etc., and 
the capacity of the managers to oversee the voting, the élection is 
still not illégal, but is good, unless it ia made affirmatively to appear 
that had thèse irregularities not existed, the resuit would hâve been 
différent; that the clause in the act as to localitieswhere prohibition 
already existed by law did not render the voters in the locality re- 
ferred to disqualified voters in the county élections; that, under the 
police power of the states, it was compétent for the législature to pass 
the law objected to, notwithstanding it may affect the property of the 
complainants, as insisted on in the bill; that it was compétent for 
the législature to pass the law, and make its going into effect in any 
county dépendent on a popular vote; that, however the clause ex- 
empting domestic wines from the opération of the act might be un- 
constitutional and void, yet it was possible, this being a mère proviso 
or exception to a gênerai clause covering ail wines,. to reject the pro- 
viso, and leave the gênerai clause stand ; that défendant was a state 
court, and the act of congresa (section 720 of Eevised Statutes) pro- 
hibited a United States judge granting an injunction to restrain a 
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court of any state ; that if not a court, the ordinary is still an officer, 
clothed by the laws with certain dutiea requiring judgment and dis- 
OTôtion, and is for that reason exempt from the writ of injunction 
from any court. 

In view of the importance of this case, the interests involved, and 
the intense feeling existing in the questions made, I hâve allowed 
the most extended and elaborate discussion of this matter. Nearly 
four days, of five hours each, hâve been devoted to the argument, 
and I bave given it the very best considération I am able to do. 
Though a public question, I bave taken no part in the contest before 
the people, did not vote at the élection, and bave much regretted, and 
as a private citizen disapproved, of many of the methods pursued by 
both parties in the contest before the people. 

There is no more délicate duty a court is ever called upon to per- 
form than to interfère with the législative department of the govern- 
ment. Each is a constituent élément of the body politic, each bas 
its prescribed duties, and each is independent of the other in the per- 
formance of those duties. From the very nature of the case, how- 
ever, it often happens that the judiciary branch is called to pass upon 
the legality and eonstitutionality of the acts of the other departments, 
— not that it is, in any sensé, superior to tbem or a superviser of 
them ; not that it is, as is sometimes said, the expounder of the con- 
stitution, and tberefore paramount in sucb matters over the other 
branches. The source, and the sole source, of the right of the judi- 
ciary thus to interfère is entirely collatéral and incidental, and grows 
out of the necessities of the case, to-wit, the obligation always resting 
on a court to choose and décide between conflicting laws. When pri- 
vate rights are before a court — any court — for adjudication, and two 
conflicting laws are appealed to, the court must, from the very neces- 
sities of the case, décide whieh of those laws is to be obeyed and en- 
forced by it. If one of them is the constitution, and the other an act 
of the législature, and they are in conflict, the court must choose be- 
tween them, and obey and enforce the one which, by the nature of 
the government, is of the highest dignity, to-wit, the constitution, the 
will of the people, expressed in the form of the fundamental law, to 
which ail departments are bound to conform, and in conflict with 
which no act, even of the législature, is of any validity. As I bave 
said, every court, even the humblest, even a magistrate's court, called 
upon to décide private rights, is driven, by the most imperious neces- 
sity, to décide the law controlling the controversies coming before it ; 
and in case of two laws being in conflict, it must, under its oath of 
office, obey and enforce the highest. This duty, as I hâve said, is 
not direct, but collatéral and incidental, and forced upon the judi- 
ciary department by the necessity of the case, to-wit, the présence 
and the pressure upon it of two conflicting laws. The result is that, 
t( détermine the question before it, a grave duty sometimes présents 
itself to every court, — of declaring even acts of the législature in con- 
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flict with the constitution, and consequently void and of no effect. 
This, as is apparent from a moment's considération, is a most déli- 
cate duty, — one only to be undertaken when absolutely necessary. 
When driven to exercise it, a court is always cautious and hesitating. 
Ail presumptions are in favor of the validity of the législative act; 
ail doubts are to be resolved in support of it ; and only in clear and 
decided cases, calling imperatively for it, should a court undertake 
to déclare an act of the législature void. The duty is a burdensome 
and ungraeious one, and the nïatter is to be considered with care 
and cautiousness, and to be decided only after the most serions dé- 
libération, the court always keeping in sight the source of its power, 
— to-wit, the necessity to adjudicate private rights, — and always re- 
membering that the législature is an indépendant and co-ordinate 
branch of the government, and not a subordinate or inferior one. 

I hâve made thèse remarks because I fear the subject is misunder- 
stood, Men, and sometimes courts, talk âippantly and lightly upon 
it, or assume too much or too little for the judieiary, I hâve myself 
the greatest respect for the législature, not only because it is my duty, 
but because, in the course of a long life, I hâve generally found it 
right. Composed, as thèse bodies are, of many persons, taking time 
for délibération and discussion, and acting, as a matter of course, 
with a fuU sensé of their paraùiount obligations to the constitutions 
of the state and the United States, I hâve usually found them right, 
and to hâve kept within their constitutional sphère. I repeat what I 
hâve said, that the judieiary has no direct power to control the action 
of the law-making power. Its jurisdiction arises inoidentally and 
collaterally, and only when it is called upon to pass upon some pri- 
vate controversy or private right, and one of the parties relies upon 
some law which the other insists is unconstitutional. In such a case 
the judieiary must obey and enforoe the higher law, to-wit, the con- 
stitution. 

The first question I am to décide is that of the jurisdiction of this 
court, and whether it is prohibited, in cases like this, from acting at 
ail by section 720 of the Eevised Statutes. 

Whatever may be the status of this case on the subject of juris- 
diction, by reason of the résidence of some of the parties in Ten- 
nessee, (though I doubt if the fact of one of them, or one set of them, 
residing in another state is sufficient,) yet it is eertainly true that 
the charges in the bill do make a fédéral question, since the whole 
gravamen of the case is the charge that the complainants are about 
to be deprived of important property rights by the attempt of the de- 
fendant to déclare in opération a pretended law which is charged to 
be in violation of the constitution of the United States in two or three 
of the provisions of that constitution. 

Under the act of 1875, the circuit courts are, in express terms, de- 
clared to hâve jurisdiction in ail cases over $500, where a right is 
claimed under the constitution and laws of the United States. It is 
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said that under section 720 of the Kevised Statutes this court cannot 
grant the prayer of this bill, because the ordinary is a state court, and 
that section prohibits any fédéral court from enjoining a court of any 
of the states, under any circumstances. I do not think the ordinary, 
in the performance of the duties provided by this act of 1885 of the 
Georgia législature, is a court, in the sensé of that section. The uni- 
versal practice of the states is to bave some branch of the executive de- 
partment to détermine the résulta of an élection. Indeed, ail ofûcers 
performing such duties are part of the executive department, and yet 
in ail the states the rule is imperative that the executive and judicial 
departments should be kept distinct. Whether officers of this kind are 
not exempt from the process of injunction, on the ground that thongh 
not courts or judicial officers, yet because they.bave duties to per- 
form requiring discrétion and judgment, the courts, by injunction, will 
not interfère vfith that performance, is another question which I •will 
discuss further on in this opinion. Having, as I think, for this rea- 
Bon, jurisdiction of this case, I proceed to décide the questions made 
and argued so ably and exhaustively before me. 

I am inclined to the opinion that the f act the registration law makes 
no provision for the registration of those who beeome compétent to 
vote after the registration is closed, and before the élection, does not 
vitiate the registration. If the period between the registration and 
élection be brief, and only such as is proper for making ont and put- 
ting in proper shape the registration papers, it seems to me that both 
reason and authority sanction such registration laws. The authori- 
tie» are in conflict ; but, in my judgment, sound sensé and a due re- 
gard to the true interest of the state should lead a court to sustain 
such laws as strike but a prélude and préparation for the élection and 
a part of its machinery, even though some days intervene between the 
close of the registration and the actual opening of the poils. It is 
self-evident that some time must be taken for making out the returns 
of the registration and putting them in shape for use at the poils, and 
whether this shall be one hour, or one, two, or ten days, would seem 
to dépend on the législative will, and, if not grossly excessive, ought 
to be sustained. Besides, it seems to me that such objections to the 
registration ought, for reasons of public policy, to conform to the rules 
applicable to objections to élections not held in strict conformity to 
law, to-wit : Il should be made affirmatively to appear that the resuit 
■would hâve been différent had the illegality not existed. Perhaps the 
voter might hâve private redress for the wrong done him in refasing 
his vote, but that is a very différent thing from making an élection 
void on a mère abstraction not affecting the resuit. 

It seems to me clear that it was not the intent of the local option 
act to deprive voters who reaided in localities within a county where 
prohibition has been provided for by a spécial enactment, of the right 
to vote in a county élection under this statute. Laws are to hâve a 
reasonable interprétation ; the whole act is to be taken together, and 
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its scope and intent considered in coming to a proper conclusion upon 
its meaning. This law evidently, in its passage through the législa- 
ture, originally contemplated that this local option might be submit- 
ted to cities, towns, and other localities, — perhaps militia districts. 
It was amended by confining its opération to counties, and the lan- 
guage on which much stress is laid, "cities and localities," was left 
in the bill, with the idea that, though a eounty might vote "wet," as 
they call it, the local laws should not be aiïected by sueh vote. There 
is no reason why thèse localities, where the sale of liquor is prohibited 
by some local law of limited range, should be deprived of the right to 
take part in deciding what shall be the polioy of the eounty on this 
subject, in which they hâve precisely the same iuterest as other citi- 
zens of the eounty. 

The great complaint of this bill is that by this law the complain- 
ants are deprived of their property, and injured in their business, 
etc. Nothing is better settled, by a large number of décisions of the 
suprême court of the United States, than that such losses and such 
damages are not a good objection to a law. The states must hâve 
power to legislate for purposes of good order, the préservation of the 
public health, and a thousand other objecta, and it is an every-day 
event that some man's property is made leas valuable — perhaps 
worthless — by the opération of laws passed by the législature for the 
public good. Professions in which men make money, and dévote their 
whole time, are declared illégal, and are broken up and destroyed, 
very much to the hurt and pecuniary loss of the persons concerned, 
and they hâve no redress. I allude now to the profession of the gam- 
bler. So, too, so vastly profitable a business as a lottery, even though 
protected by a législative grant, bas been broken up by a law pro- 
hibiting its exercise, and its property and business dissipated to the 
winds without any remedy. So, of the oleomargarine manufactory; 
and so of a hundred différent investments, made under laws not pro- 
hibiting them, yet rendered valueless or far less valuable by means 
of the opération of laws passed by the législature for the public good, 
as it supposed. This whole subject of the liquor traffio and invest- 
ments precisely like those of the complainants broken up or largely 
crippled by prohibitory laws, has been a fruitful source of discussion 
before the courts, and they are ail now agreed that such rights and 
properties as the complainants assert they are about to bave injured 
or destroyed if this law be declared of force are not protected by the 
constitution of the United States. Passenger Cases, 7 How. 504; 
Béer Co. v. Massachusetts, 97 U.'!S. 25; Slaughter-house Cases, 16 
Wall. 139; Stoiie v. Mississippi, 101 U. S. 814. This question has 
been before the suprême court of the United States, the court of the 
last resort in cases of this kind, and that court uniformly and clearly 
held that rights of the character hère set up must yield, however 
costly and devastating may be the evil, to the will of the législature 
in its passage of laws in their judgment for the public good. It is 
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one of the risks that every man takes in entering a business or mak- 
ing an investment, and he cannot complain. 

That it was compétent for the législature to pass this law, and 
makeit opéra tive in any county, accordingly as the people might vote, 
ia iiow so well settled as not to admit of serious discussion. My 
own views are stated in the Brunswick City Case, 54 Ga. 317. 

I do not doubt but that there is one of the provisions of this bill 
in violation of the constitution of the United States, to-wit : that pro- 
vision which, while it provides for the prohibition of the sale of ail 
intoxicating liquors of every kind, exempts, by a provision in another 
section, domestic winea from the opération of the act. This it was 
not compétent for the législature to do. Commerce between the 
states is, by the constitution of the United States, under the control 
of congress, and citizens of each state bave ail the rights of citizens 
in other states. I am not at ail clear that this discrimination in 
favor of domestic wines does not render null and void this whole bill. 
Tt is true, there are many cases where an unconstitutional clause has 
been decided not to affect the other portions of the act, if such clause 
be independent, and capable of being stricken from the act without 
affecting the gênerai scope of the law. Tiernan v. Kinker, 102 U. S. 
123; Warren v. City of Charlestown, 2 Gray, 88, 89. 

I do not think, however, the test insisted upon by the complainants 
is the proper one. The Texas case deeided by the suprême court 
had precisely the objection to the law that is made hère, and the su- 
prême court held that the discrimination was unconstitutional, but 
they declared that the void clause did not affect the rest of the act. 

8o, too, in Georgia, our court held, in deciding upon the act to 
regulate the practice in the suprême court, that the clause directing 
certain classes of cases to be continued until the next term of the 
court was void, as in conflict with the constitution of the state, which 
prohibited continuances in the suprême court, except for providential 
causes. Yet that couiru did not intimate that the rest of the act was 
void, and, as every lawyer knows, that act has ever since, except 
this obnoxious clause, been the principal act enforced by the court 
for regulating the practice. Now, if the test is, as contended for by 
Mr. Glenn and Hawkins & Gox, that if we may fairly express doubt 
if the act would hâve been passed, or the people hâve voted for it at 
the élection, with this obnoxious clause out, then the whole act is 
void. If this be the test, why does it not make void the whole act in 
the Texas case, and the act passed upon by our court in Georgia. 
May we not say that it is possible the Texas act would not hâve 
passed the législature with the obnoxious clause left out? Who shall 
say that the Georgia législature would bave passed the act regulating 
the practice in the suprême court had the clause providing for con- 
tinuances of certain cases to the next term been left out? The iest 
suggested is inconsistent with thèse cases, and cannot be the true 
test. You cannot imagine what the législature might or might not 
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do. The proper test is to examine the law as it passed. See to its 
scope and gênerai object, and then inquire if the scope, aim, and 
gênerai design of the act may or may not still be enforced, with the 
obnoxious clause left out. la the language so broad as that the bad 
provision cannot be pruned away, leaving the tree still unhurt, and 
still spreading its essential branches over the land it is designed to 
shade? This act is entitled "An act to prohibit the sale of spiritu- 
ous liquors." The gênerai clause makes it illégal to sell oreyintoxica- 
ting liquors, no matter where made, if the people vote that way, — to- 
wit, dry, dry it is, — not even Champagne, or Monopole, not even Long- 
worth or Cincinnati, or the wine grown on the Pacific, or the Georgia 
wine from the mountains or the midlands or in the rich south-west, — 
by this section they are ail put under ban. The proviso is a sepa- 
rate section, — an excrescence on the bill, — contrary to its whole scope, 
aad making the whole bill almost a farce. What would prohibition 
be worth with a domestic wine-shop on every corner? The proviso 
exempting domestic wines ought never to hâve been in the bill if its 
avowed purpoae was ever to be carried out. A man is just as drunk, 
just as much a brute, just as much a worthless excrescence, who is 
drunk on domestic wines as though he got drunk on brandy or Cham- 
pagne. It is possible, as I think, to separate this obnoxious clause — 
protecting domestic wines from the opération of the act — from the 
rest of it; déclare it void, and let the broad prohibition clause bave 
its full effect. I am not, however, as clear on this branoh of the 
subjeot as I would like to be. The subject is a new one, the authori- 
ties rare, and one fears to trust bis own judgment in coming to posi- 
tive conclusions with so little to guide him. I only say this: that I 
am inclined to hold as I before hâve indicated. 

The arrangement of the boxes at the poils in the two city precincts 
was unuBual, and of very doubtful legality. Indeed, I am compelled 
to say that I do not think it was légal, and could hâve been made, in 
the peculiar constitution of ourvoting population, a tremendous en- 
gins for fraud. But it was adopted at the request of leading men of 
both parties, and was to meet a diiEeulty that presented itself to every 
man. How were 4,000 people to vote? Anybody who knows any- 
thing of elections'oould see at a glance that whatever might be calcu- 
lated to be done in a minute, that many people, with ail the acci- 
dents, incidents, and delays inévitable on such occasions, could not 
vote in the time allowed hy law. By the arrangement to which ob- 
jection is made it appearsthat in fact about 4,000 did vote, — a most 
extraordinary and unprecedented resuit. It appears by the affida- 
vits that great order was preserved, and it does not appear that a 
single voter was seriously delayed or hindered in casting his ballot. 
True, it is plain to me that the managers could not, under the cir- 
cumstances, fully perform their duty, — to-wit, to see and judge, in the 
manner usually practiced, of the propriety of receiving each vote, — 
and I am not prepared to assert that this arrangement was légal or 
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onght to be repeated. It is to be hoped that the proper authorities 
will see to it that this gross scandai be prevented in the future. AU 
expérience indicates that not more than 1,000 voters ought to be re- 
quired to vote at one polling place, and any state or things -which re- 
quires more is an interférence with the freedom of the ballot that 
ought not to be tolerated for a day. As I hâve said, I do not con- 
sider this arrangement of the ballot-boxes to hâve been légal. But I 
do not think that illegality afïects the élection unless it were made to 
appear that the resuit would hâve been différent if no such illegality 
had occurred. Such is the settled rule; such is the Code of Georgia. 
If the élection be held at the proper time and place, and by the proper 
officers, the élection must stand unless it is made to appear that the 
resuit would bave been otherwise had the thing complained of not ex- 
isted. Hère the complaint is that such arrangements were made as 
that the managers could not do their fuU duty. That is ail. The 
proper men were there, but they mismanaged the matter. Code Ga. 
§ 1334. 

The ordinary, though not a court, in its tecbnical sensé, is yet an 
ofiBcer elothed by law with certain functions of examination, décision, 
and discrétion. Now, it is admitted that a purely ministerial officer 
may be enjoined. But I do not think a single case bas been read or 
can be found where an ofiBcer or body having such duties as are cast 
on the ordinary, nnder this law, bas been enjoined. He is to count 
the votes, and déclare the resuit, and to décide aZi questions that may 
arise. The cases decided by the suprême court of the United States, 
of the registrar of the land-ofi&ce, the commissioner of pensions, sec- 
retary of the navy, and like cases, are not nearly so strong as this. 
Converse v. U. S., 21 How. 479; Gaines v. Thompson, 7 Wall. 347; 
Litchfield v. Register, 9 Wall. 575 ; Dccatur v. Paulding, 14 Pet. 497; 
Case of Public Printer, 7 How. 798. See Cooley, Const. Lim. (5th 
Ed.) 782. 

The writ of injunction is an extraordinary writ, and there are many 
limitations to its exercise. It will not issue to restrain the enforce- 
ment of a purely criminal law. It will not issue to restrain an ofiBcer 
or body whose duty it is to exercise bis judgment or discrétion. Above 
ail, it is a writ which is only appealed to as a last resort ; the party 
applying must show that he bas no adéquate remedy at law. Equity 
only cornes in when the law, by its détective and old-fashioned, stiff 
methods of procédure, fails; and it is an every-day act of ail our 
courts to décide that though the complainant bas been grievously. 
wronged, and bas the most important interests endangered, yet, by 
reason of the settled rules limiting the granting of injunctions, they 
will not interfère. One of thèse rules is, plaintifif must show that bis 
rights are in danger. There must be no guess-work or hearsay; he 
must state facts, capable of légal proof, on which to base his case. 

Whatis the case hère? How do the complainants know what was 
the resuit of the élection or how the ordinary will décide. He dénies 
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by bis aflBdavit ibat he bas told tbem, and their afBdavîts do not really 
controvert bis. Tbe returns of the élection were turned over to the 
ordinary. Tbey may be and probably are yet sealed up ; their con- 
tents can only be known by rumor, or newspaper report. True, the 
bill states that tbe majority at the élection was for prohibition. But 
it is impossible anybody sball know it except from rumor and report, 
and the charge in the bill must necessarily bave that limitation. It 
may be — it probably is — true; but that is not sufficient. Hearsay 
rumor is not enough. Even an oath of a fact to the best of the com- 
plainant's knowledge and belief is not sufficieut. The results of grant- 
ing an injunction are often so tremendous that the strictest rules hâve 
been adopted, based on long expérience, and requiring certainty and 
definiteness in the allégations, so that the court may rest satisfied 
that it is not striking in the dark, but is dealing witb stern facta, ca- 
pable of proof ; and that, by légal évidence, and not by hearsay, or 
the report or statements of anybody. The complainants say prohi- , 
bition has carried. How can they know this ? Only from rumor and 
hearsay. They do not produce nor bave they probably seen the re- 
turns ot the managers. Tbe law places tbem in the custody of the 
ordinary. An outsider cannot even inspect them at will. The re- 
sults of an élection can never be known, so as to justify an injunction 
on the ground that a pretended resuit has taken place, until the vote 
has been counted by fche persons appointed by law to open, count, 
and déclare the resuit. Until then tbe resuit is mers rumor. It 
may bé correct ; it may not. 

Who knows what the ordinary may do ? Who knows that be may 
not hold that West End, and other parts of the county to whieh they 
refer in their bill as having no right to vote, had in fact no right, and 
refuse to count any such vote. If they are right, — if that is the law, 
— and thèse localities had no right to vote, surely the presumption is 
the ordinary will so hold and so déclare. What American who lived 
at the time Mr. Hayes was declared by congress to bave been elected 
président can fail to appreciate the pertinency of this view of tbe sub- 
ject. Who was the président? The newspapers difïered; this man 
said this, and that man that. Even congress was driven to the ex- 
traordinary course of selecting a commission, and though a légal re- 
suit was finally reacbed, thousands of men still think and assert that 
Tilden was elected. Who does not remember the doubts and uncer- 
tainties of the resuit of the vote for président in the state of New York 
at the last élection ? For more than a week the scales bung trem- 
bling in the balance; sometimes striking the beam on one side, and 
again on the other, as new developments and corrections of returns 
were announced. How tbe newspapers and other politicians difïered ; 
one side asserting, witb tbe strongest protestations, that they were 
suceessful, and the other with just as much positiveness directly tbe 
contrary! At last the persons appointed by law to count tbe vote 
performed their duty, and Mr. Cleveland became président by reason 
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of having received only about 1,200 more votes in the state of New 
York than Mr. Biaine. The gravest doubts existed as to the result; 
the most tremendous conséquences depended upon it. The presi- 
dency of the United States, the exercise of the executive franchise of 
the nation, the possession of the patronage and the eontrol of the 
whole machinery of the government of 50,000,000 of people hung in 
uncertainty, and depended upon the counting and eanvassing of the 
returns of the counties of the state of New York. The canvassers for 
that purpose met; performed their duty; and though the resuit de- 
pended upon how five or six hundred persons had voted, 50,000,000 
of people quietly acquieseed in. the resuit, and not a question has 
been raised as to its legality, — a conséquence, not only strikingly 
illustrating this point, but also exhibiting, in strong colors, the ca- 
pacity of our people for self -government, and how this mighty democ- 
racy of free votera can quickly settle, through the properly constituted 
channels, disputes which in the governments of the old world would 
almost inevitably lead to anarchy and civil war. 

I am asked to consider counted thèse votes, to treat the resuit as 
ascertained, and for that reason enjoin the ordinary from counting 
and ascertaining it. The plaintiffs are in no danger of any of the 
evils they fear, unless the resuit be against them, and a statement to 
that efifeot is a sine qua non to their case. To get at this knowledge 
the votes must hâve been counted, and yet the object of the bill is to 
prevent a count. To make out their case it must appear that the 
resuit of the élection is so and so, and yet their bill is filed to pre- 
vent and stop the very thing they assert. The counting and declaring 
of 7,000 votes is not Ly any means a mère formai and ministerial 
matter. There are always faulty votes ; sometimes votes which ought 
not to be counted ; sometimes there are votes about the propriety of 
counting which there is great doubt. Under our law, especially,the can- 
vasser is invested with very important duties. He may examine the list 
of voters, investigate legality of eaeh vote, and if he be satisûed of its 
illegality he may refuse to count it. He may look into the local man- 
ager's returns; ail expérience shows that they are often aeriously de- 
fective, — sometimes they are not even signed, sometimes they are so 
grossly informai as to leave even the most libéral mind in doubt as 
to what ought to be done with them. It is the practice in some states, 
notably in New York, to return them to the local managers for correc- 
tion. Ail this has to be examined into by the canvasser. We have 
in the history of the state of Maine a striking instance of the wide 
range open to the judgment of the canvassers. By a system of tech- 
nical objections the canvassers in that state actually changed the re- 
suit of the élection; not, perhaps, fraudulently, but by the applica- 
tion of close critical raies as to the spelling, etc., they disposed of 
votes enough to change the resuit, casting out, perhaps, over 1,000 
votes. Anybody familiar with élection returns will understand this. 
They are made out in a hurry, late in the night, often by quite un- 
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edncated men, and men grossly unfamiliar with figures ; and the very 
wisest and coolest and fairest canvasser is often in great doubt whether 
the r^turn ought to be received and counted or not. 

What am I called on to act hère ? On the next day after the elec 
tion the newspapers and the quid nuncs get from Tom, Dick, and Harry, 
who maynot hâve even seen the returns, a statement of the resuit in 
the local precinots ; and with perfect honesty, so far as their interests 
and partisan préjudices will permit, they so report them, and the pub- 
lic accepts their report as most probably true. But at last it is only 
hearsay, and more than ail, thèse returns and the votes bave not passed 
the scrutiny required by law of the canvasser, — to-wit, the county 
managers or seoretary of state or governor, or, as in this case, the or- 
dinary, — and it cannot be known until this bas taken place what re- 
turns are to be acted upon, or what votes are to be counted. Is a 
statement of fact so loose and unsubstantial, so liable to error and 
mistake, and above ail so liable when the tests of the canvasser bave 
yet to be applied, and the resuit perhaps changed very materially, to 
be accepted by a court of equity as reliable, which, in this matter, 
always requires certainty before it puts its powerful and invasive hand 
into the matter byinjunction? It seems tome not; and this is per- 
haps the reason, if no other exista, why, in the reports of some 4{Vor 
50 courts in thèse states, running now for nearly 100 years, there is 
not to be found a single case where this bas been done ; and that, 
too, where élections are so fréquent as to justify the remark of a for- 
eign traveler that Americans may well be deseribed as an élection- 
holding people. They are always at. it; the ballot-box always at 
work; the canvass never at rest, I cannot act on such a statement 
as this, and grant an injunction upon it. 

Besides that, I think the remedy at law is complète and adéquate, 
and the appeal to the chancery side of the court — to the one-man 
power; to affidavits taken in the dark, with nobody présent to cross- 
examine the witnesses — is not allowable. Bvery question made in 
this bill may be made before the statutory tribunal provided in the 
act, to-wit, the ordinary; and if they are not satisfied with that, one- 
tenth of the defeated party may, of right, invoke the same contest 
before the superior court that they are making hère. The statute is 
broad; they may contest. True, the act says that if the contest is on 
the fairness of the élection or conduct of the ordinai-y, certain meth- 
ods and reeounts shall be had; but this does not limit the grounds 
of the contest. Indeed, the act makes spécial provisions to relieve 
any suspense ; requiring the court to hear their case at the first term, 
and specially providing for an appeal to the highest légal tribunal in 
the state, the suprême court. That no supersedeas ean issue does 
not take away or seriously afifect the légal remedy. There are many 
cases where no supersedeas issues. Nor does the act even deny this; 
.if the case goes to the suprême court, the case will stand, if appealed, 
as other cases on that subject. The remedy at law is, in my judg- 
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ment, complète, and no cause exista for an appeal to the extraordi- 
nary powers of a court of chancery. 

■ One Word more, this is a republican government ; its whole ma- 
chinery is dépendent on the popular will as expressed in élections. 
It is of the utmost importance to the public weal that élections, in 
ail their détails, shall be free, and the courts shall not interfère with 
them in any way until the resuit is announced, and ail the machinery 
of the élection and the expression ot the popular will be exhausted. 

Again, objections to this bill are made on the ground of multifari- 
ousness, — each of thèse parties may hâve rights, but they hâve no 
such connection as allows them to ûle one bill, — and this, I think, is 
true. But this might be met by amendment, as by striking ail except 
one party or set of parties out of the bill. Suppose this done. ïhen 
it is insisted that one of the parties — say Paul Jones — has no inter- 
est not common to the community, and that he has no right to corne 
into court to rectify a public wrong ; that the public may be trusted to 
protect itself ; or, if he desires to be the movant, he must apply to the 
attorney gênerai, who, I am bound to présume, will do his duty, and 
file a bill in the name of the public, with him as relator, It cannot 
be truly said that he has any wrongs under this bill not more or less 
participated in by the community in one degree or other. There are 
many men in Atlanta, as we ail know, just as much injured as he is, 
and a very large number of people in a less degree ; and each might 
file bills, and pray injunctions, the judgment upon nono of which 
would bind anybody pro or con not a party, and the litigation bé in- 
terminable. 

Nobody who has given the least considération to the subject can 
fail to see that the adoption of this local option law is a tremendbus 
experiment on the part of the city of Atlanta. Large sacrifices will 
hâve to be made by some of our citizens, and, indeed, pecuniary losses 
(it is to be hoped of only a temporary character) will fall upon a 
great many of our people. Notably the large wholesale bouses must 
suffer ; the retail houses ; the ordinary family grocery merchants, most 
of whom deal in considérable quantities in somô form of spirituous 
liquors; the owners of real estate will doubtless be injured by the loss 
of rents; and the most of our people, white and blaek, will be largely 
interfered with in procuring what many of them deem a great lux- 
ury, and many look upon as a neeessity for their health and oom- 
fort. I suppose the trade in liquors of ail kinds in this city must be 
largely over $1,000,000. It is to be hoped that thèse larger losses 
will only be temporary; that the energy of the men whose business 
is thus stricken a death-blow will seek new channels for their means, 
and that other perhaps just as profitable avenues of trade will 
open, compensating ail the class to which I hâve alluded, including 
the réal-estate men; and that in the end no real loss will come,-^ 
while, as men believe, incalculable evils will be prevented, and im- 
mense good be attained, in the shape of industry, good morals, econ- 
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omy, and virtue, fuUy compensating the losses to which I hâve alluded. 
It is safe, however, to say that the experiment is a serious one, and 
by no means so small or so plain a matter as many men in their en- 
thusiasm say and think. Let us hope that the friends of the meas- 
ure, as it has suceeeded, will not hâve cause to regret what bas been 
done, and that far more good than evil will corne frotn this experiment. 
For thèse reasons I am compelled, by my conscientious convictions 
of duty, to refuse to stay, by my single will, the déclaration of the re- 
suit of this élection. Doubtless there are men as good and wise and 
learned in the law as I am who think difïerently. But it is I, and 
not they, whose position and duty requires action, and I must do as 
my sensé of duty requires. 



FiTTON and Wife v. Phœnix Assue. Co. and others. 

(Circuit Court, D. Vermont. December 29, 1885.) 

Fiée Instikance — Contbact for Insubance ru SBVBBAii Companies — Instiiî- 

ANCB AND LOSB, HOW DiVIDED. 

Insurance agents made thefoUowingwritten agreement: "We hereby agrée 
to fcind, îrom date, $12,000 of insurance on woolen-mill and macliinery, at 
Cambridgeport, as per survey on file at our office, in the North British & Mer- 
cantile, Commercial Union, Guardian, and Phœnix of London, Insurance 
Companies, at 3 per cent. " Seld, that the policies under this agreement were 
to be issued for equal amounts by each company, respectively, and that each 
Company was liable for |3,000 in case of losa. 

In Bquity. 

For facts of case see 20 Fed. Eep. 766. 

Martin H. Goddard, for or a tors. 

W. S. B. Hopkins and Martin é Eddy, for défendants. 

Whbeler, J. The issues of fact, which were sent to a jury in this 
case, (23 Fed. Eep, 3,) bave been tried, and, by verdict, found for the 
plaintiffs. A question was raised as to the value of the property de- 
stroyed by fire, This question was, by agreement, referred to a mas- 
ter, who has reported the value to hâve been $14,333. No excep- 
tions hâve been filed to that report. The sum for which insurance 
was agreed was $12,000. Therefore there is no question but that 
there should be a decree for the full amount agreed for. The only 
remaining question is whether there shall be a decree against ail the 
companies for the whole, or against each for its proportion. This 
question was left open when the demurrer of thèse défendants was 
overruled. 20 Fed. Eep, 766. This is not an agreement of insur- 
ance as such agreements are set forth and expressed in policies of 
insurance duly executed by the insurers, but is an agreement for in- 
surance signed by agents of the respective companies, as such agents, 
to be so set forth in a policy or policies to be thereafter executed. 
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One ground of the jurisdiction of the court as a court of equity is that 
there might be a decree for spécifie performance of the agreement by 
actual exécution and delivery of the policies according to the terms 
of the agreement. Then full relief would be given, as is usual in 
equity cases, by f arther decree for the payment of the loss according 
to the terms of the policies. Tayloe v. Merchants' Ins. Co., 9 How. 
390; Wood, Ins. 29, 32. In form, the decree for the exécution and 
delivery of the policies is frequently omitted, and a decree for the 
payment of the loss only is made, where there bas been a loss ; but 
the grounds for the decree remain the same. So the real question 
hère now is as to what policies would be required to carry out the 
agreement made by the agents with the plaintiffs; whether there 
should be one policy for the whole amount, duly executed and deliv- 
ered by ail the companions jointly, or a separate policy executed and 
delivered by each for its share of the risk. The terms of the agree- 
ment are in the writing, but thèse terms are to be applied, asthose 
of ail written agreements are, to the subjects to which they relate. 
The writing is : 

"To Mrs. Helen M. Fitton — Deae Madam: We hereby agrée to bind, f rom 
date, twelye thousand dollars of Insurance on woolen-mill and machinery, at 
Cambridgeport, as per survey on file at our office, in the North British & Mer- 
cantile, Commercial Union, Guardian, and Phœnix of London, Insurance 
Gompanies, at three per cent." 

Thèse companies are not shown to hâve, nor understood to hâve, 
any business relations with each other further than that each insures 
property against loss by fire. The agents who signed the writing are 
not shown nor understood to be agents of the companies jointly, to 
act for ail ; but are understood to be the agents of each, to aot for it, 
in effecting Insurance. Their acts should be construed in accordance 
with their authority. The words "of " and "in" are understood to be 
used as distributives of the |12,000. They agrée to bind that sum, 
in ail, among the companies. Separate policies for one-fifth of the 
risk each, in each of thèse four and in another company, were writ- 
ten by the agents upon the blanks of the respective companies fur- 
nished to the agents, before the agents knew of the loss. The plain- 
tifls demanded thèse policies, which were refused. The plaintiffs 
were not entitled to the policy of the other company, because it had 
never been contracted for. Hence the demurrer to the plaintiffs' bill 
by that company was sustained. 20 Fed. Eep. 766. This construc- 
tion of the written agreement by the parties excludes any understand- 
ing that there was to be a joint policy for the whole. The whole case 
goes to show that the understandingwas that separate policies to the 
amount of $12,000 in ail, in the respective companies, were to be 
made out and delivered by the agents. They had no blauk policies 
executed by ail the companies jointly, and would doubtless hâve been 
as much surprised if the plaintiffs had requested, as the companies 
would if the agents had asked of them, such policies. 
v.25F,no.l5— 66 
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The effeofc of the décision of this question upon the right to appeal 
has been urged, but that bas no présent bearing. It is the duty of 
this court to make such decree upon the case as made as appears to 
be lawful and just. Whether any appeal lies from such decree, when 
made, is to be determined by the law applicable to that subject. 

The risk was to be divided among the défendant companies. The 
presumption is that it was to be divided equally, as nothing to the 
contrary is shown. The défendants appear to hâve denied the plain- 
tiffs* rights to policies, and to payment of loss, August 29, 1883, and 
did not permit them to make proof of loss under the policies, if such 
were required, The plaintiffs' rights appear to hâve aocrued upon 
that refusai, and interest is to be computed from that time. 

Let a decree for the orators be entered for the payment, by the de- 
fendants eaoh, respectively, to the oratrix of $3,000, with interest, and 
one-fourth of the eosts of suit, witbin 30 days from the entry of the 
decree. 



Mason and others v. Pewabio Min. Co. and others. 
(Oiremi Court, W. D. MieUgan, N. B. December 28, 1885.) 

1. CoRPOEATion— Dissolution — Obganization dp New Company — 8alb bt 
DiBBCTORS op Pbopbbty TO Nbw Company, 

A corporation having expired by limitation, the directors, under the Michi- 
gan statute authorizing such corporation to continue for three years as a cor- 
poration simply for the purpose of suing and being sued, and to wind up its 
afEairs, cannot organize a new corporation, and, withthe consent Of a major- 
ity of the stockholders of the old corporation, sell the property thereof to the 
new corporation at a valuation flxed by themselves, and compel the other 
stockholders in the old corporation to receive shares of stock in the new cor- 
poration, or theirpro rata shares in money, based on such valuation. 

3. Samb— Rights op Minobity dp STOCKHOiiDEES. 

In such a case, the minority of the stockholders will be entitled to an in- 
junction to prevent the interided sale, and to a decree directing the sale of the 
property for cash to the highest bidder, proceeds of the sale to be applied to 
the payment of corporate debts and a pro rata distribution among the share- 
holders, with the proviso that, if no bid exceeds the valuation flxed by the di- 
rectors, the arrangement sanctîoned by the majority be carried out, and the 
property conveyed to the new company 

In Equity. 

Matïhews, Justice, The Pewabic Mining Company was organîzed 
as a corporation for mining copper and other ores, under the laws of 
Michigan, on April 4, 1853, for 30 years, with a capital stock ulti- 
mately of 40,000 shares of $25 each, invested in a copper mine near 
Houghton. The complainants are owners of 2,650 shares of the stock 
out of the whole amount, ail of which has been issued. Although 
the period for which the company was incorporated expired on April 

4, 1883, the directors elected in March of that year, in apparent 
ignorance of the fact, continued its ordinary business. On March 
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26, 1884, the regular annual meetîngof the stockholders f or the elec 
tion of directors, and for other purposes, was held pursuant to no- 
tice duly given, at which ihe foUowing resolutions were adopted, 
against tbe vote and protest of the complainants : 

"Resolved, that the board of directors be authorized to sell and dispose of 
the property of the company for a sum not leas than $50,000; that the prési- 
dent and secretary be authorized to exécute ail Conveyances necessary to carry 
out the contract for the sale of the property of this company made by the 
board of directors, and that the board of directors be and hereby are author- 
ized to close up the business of the company. 

"Resolved, that it is the sensé of this meeting of stockholders that the prop- 
erty of this company shall be 8old|to a new corporation, organized under the 
laws of Michigan, on the basis of forty thousand shares; and that the stock 
of such new corporation shall be issued toand received by the stockholders of 
this company in payment for the same, stockholders to hâve the right to re- 
ceive equal numbers of shares in new company if they so elect, on surrender- 
ing certiiicates of this company within thirty days after April 12, 1884; and, 
in case stockholder does not take stock of new corporation, he is to receive 
his pro rata share in money. " 

The vote in favor of the adoption of thèse résolutions was 27,919 
shares against 6,754 shares in the négative. On the same day, March 
26, 1884, a certificate of incorporation was executed under the laws 
of Michigan to form "The Pewabio Copper Company," and filed 
March 28th. Its capital stock— ^0,000 shares of $25 each — was 
taken up by three corporators, who, with two others, were named as 
the first directors, being the same as those who controllèd the old com- 
pany ; and the third article of association declared that "no cash is 
actually paid in on the capital stock. The cash value of the real and 
Personal property conveyed to the company contemporaneously with 
its organization is the sum of fifty thousand dollars," 

It was provided by a statute of Michigan (1 How. St. 1244, § 4867) 
that — 

"Ail corporations whose charters shall expire by their own limitation, or 
shall be annuUed by forfaiture or otherwise, shall nevertheless continue to 
be bodies corporate for the term of three years after the time when they would 
hâve been so dissolved, for the purpose of prosecuting and defending suits 
by or against them, and of enabling them gradually to settle and close their 
concerns, to dispose of and convey their property, and to divide their capital 
stock; but not for the purpose of continuing the business for which sueh cor- 
porations hâve been or may be established." 

The présent bill was filed March 31, 1884, its main object being to 
prevent by injunetion the proposed sale of the property of the Pew- 
abic Mining Company to the Pewabio Copper Company, and to hâve 
the same sold, under the orders of the court, at public auction, to the 
highest bidder for cash, and the proceeds, after payment of the debts 
of the corporation, divided ratably among the stockholders. It also 
prays as against the of&cers and directors of the company an account 
of ail moneys received by them since April 4, 1883, including assess- 
ments on stock alleged to hâve been made and paid, and which it is 
averred were illegally used in the proseoution of the business of the 
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corporation after ita dissolution, and at a loss. The gênerai grounds 
of the relief prayed for are that the transactions complained of are 
illégal for want of power on the part of the défendants to undertake 
them, and on the further ground that they are fraudaient as against 
the complainants, — partioularly that the priée fixed upon the prop- 
erty of the Company as the considération of its sale and conveyance 
is grossly inadéquate. The answer insists upon the lawfulness of the 
proceedings questioned, and that the proposed sale and conveyance 
of the corporate property to the new company is in good faith, for its 
fair value, and is the best mode of disposing of it for the benefit of 
the stockholders, and dénies ail fraud charged. 

Under the statute quoted above the Pewabio Mining Company con- 
tinued to be a body corporate after April 4, 1883, notwithstanding 
the expiration of the time limited in its charter for the prosecution 
of its business for the purpose of winding up its affairs. For this 
purpose it oontinued to exist as a corporation, and could do ail nec- 
essary corporate acts suitable to that end. And it retained its cor- 
porate organization, acting through directors and officers, elected and 
appointed as had been customary, and its stockholders continued to 
be such, with ail their rights and powers. The directors in office at 
the time when the corporation was dissolved as to future business 
did not cease to be such, and becôme statutory trustées for winding 
up, nor were, the stockholders converted into cestuis que trustent 
merely of the assets of the company. The existence of the company 
as a corporation was prolonged for three years, in order that it might 
as a corporate body do the acts and things authorized by the statute, 
to the end that it might gradually settle and close its concerns by dis- 
posing of and conveying its property, and dividing its capital stock. 
Nevertheless, the corporation itself, and the directors officially, for 
the purposes of the statute, were trustées for the creditors and stock- 
holders, and were bound to esert ail their powers in the disposition 
of the property for the equal benefit of those equaily entitled. 

It is a matter of much doubt, as it appears to me, whether, in view 
of the language and purposes of the act, as against a dissenting stock- 
holder, the corporation and its directors bave a discrétion to sell the 
property of the company in liquidation otherwise than for cash; but, 
without denying the power, it is very clear that they hâve no right to 
reorganize the company and its business by the formation of a new 
corporation, to which its property is conveyed in exchange for its 
stock, so as to compel dissenting stockholders to continue in the busi- 
ness which the statute hasdeclared shall bewound up. And, as they 
hâve no power to compel ail the stockholders to accept interests in 
the new enterprise in exchange for their shares in the old, neither 
can they impose arbitrary and unfair terms and conditions upon them 
for refusing to do so. This is the feature in the proposed plan of 
transferring the assets of the Pewabic Mining Company to the Pew- 
abic Copper Company which présents to my mind the insuperable 
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objection to its confirmation. The complainants are required to re- 
ceive shares in tbe new company in exchange for those they hold in 
the old, or, in the alternative, aceept their proportion of $50,000 as 
the value of the whole. This sum was arbitrarily fixed by the direct- 
ors and majority of the stockholders, who were to take the property 
at that sum. It made no différence to them what nominal valuation 
was adopted, as their relative interests were not changed. But the 
valuation was adopted, not with référence to a sale of the property 
to others, but to themselves, and is therefore no fair criterion for es- 
timating the value of the shares of those whom they sought to com- 
pel, if they parted with their interests, to do so only to their former 
associâtes. 

It is true that the défendants in their answer state that the sum 
named was a fair équivalent for the whole capital stock, at its market 
value ; but that may not hâve been a fair value for the property ■which 
that capital stock represented. It is impossible for me, in deeiding 
upon this point, to ignore the finding of the spécial master appointed 
for the very purpose of inquiring into the question of value, and who 
reports, upon the testimony taken, that, in his opinion, the property 
to be sold is worth nearly $500,000. And the complainantà them- 
selves offer in their bill to bid $75,000 for it. 

Whatever power, therefore, the company by its directors and a ma- 
jority of its stockholders may be supposed to hâve under the statute 
to sell the corporate assets for the purpose of liquidation, the pro- 
posed conveyanee to the Pewabic Copper Company, in considération 
of its assumption of the debts of the Pewabic Mining Company, which 
the answer allèges to be part of the understanding, and the exchange 
of the stock of the former for that of the latter, with the obligation of 
dissentients to aceept their proportion of $50,000 as the estimated 
cash value of the whole, cannot be regarded as a sale at ail, for pur- 
poses of liquidation. Its effect is simply to exclude the minority from 
ail further interest in the property by compelling them, without their 
consent, to part with their interests at the price fixed by those to 
whom they are to be transferred, and that price, as it is now made to 
appear, far below the fair value of the property. The equity of the 
case I find, therefore, to be with the complainants to bave the prop- 
erty of the Pewabic Mining Company sold for cash to the highest bid- 
der under a decree of this court, the proceeds of sale to be applied to 
the payment of its debts, and the remainder to be distributed pro rata 
among the stockholders. 

It is possible, however, that the property, when offered, may not 
bring more that $50,000 in addition to the debts, the amount of which, 
I believe, appears from statements on file. If no higher bid is made, 
there is no reason why the arrangement sanctioned by the majority 
of the stockholders and proposed by the company should not be car- 
ried out. To that end, the decree should provide that unless, when 
offered for sale, there should not be a bid in excôss of $50,000 above 
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the amount of the debts, the arrangement referred to may be exe- 
cated nnder the direction of the spécial master appoiuted to conduot 
the sale. 

A decree maj be prepared accordingly. 



Eeed V. Chicago, M. & St. P. Rt.Co. 
(Circuit Cowrt, N. D. lowa, E. D. November Term, 1885.) 

1. RaiLROAD ComPANIES— CONDBMNATIOIf PbOCBBDINGS— AlLOWAKCE BT COUBT 

DP Intbrest on Damages— Iowa Statuts. 

On an appeal from tbe award of a sheriff's jury in proceedings to condemn 
land for right of way, the court should, in the order made for the recording 
of the verdict rendered, provide for the payment of interest from the time 
wben the companj] deprived the owner of the use of his property until the 
damages are ail paid. 
S. Same— DiKBCTioN TO Mabshat. TO OcsT CoMPAiTr w It Pau. to Pat Dahaqbs 
—Code Iowa, § 1258. 

A circuit court, to which an appeal from the verdict of a sheriffs Jury in 
condemnation proceedings has been removed from the state court, in the order 
entered on the verdict of the jury in that court awarding damages, shoald not 
direct the marshal to oust the railway company from the occupancy of the 
premises in case the damages assessed are not paid, but should leave the par- 
ties to their lights undei the statute. 

Âssessment of Damages for Bight of Way. 

Charles A. Clarke, for plaintiff. 

W. J. Knigkt and Burton Hanson, for défendant. 

Shiras, J. This proeeeding was originally commenced before a 
sherifif's jury, in Linn county, Iowa, for tbe purpose of assessing the 
damages cansed to plaintiff by reason of the fact that tbe défendant 
had located its track over certain premises owned by plaintiff adjoin- 
ing the city of Cedar Bapids. From the award of the sheriff's jury 
an appeal was takeu, under tbe provisions of the state statute, to the 
circuit court of Linn county, from which court the cause was removed 
to tbis court, and at the présent term tbe case was heard before a 
jury, and a verdict rendered assessing the damages at $1,600. By 
the express instructions of the court, tbe jury was directed to ascer- 
tain and assess the damages at the time the condemnation proceed- 
ings were had under the statute, and the âssessment was made by the 
sheriff's jury, which was on the thirty-first of October, 1883, 

Two questions are now presented to the court for détermination, to- 
wit : (1) Can the court, in the order to be made for the recording 
of the verdict, provide for tbe payment of interest on the damages 
assessed by the jury? aiïd (2) should the court provide, in case the 
damages are not paid by tbe company, that tbe marshal of this court 
sball oust the railway company from the premises in question ? 

1. In the cases of Daniels y. Chicago, I. é N. R. Co., 41 lôwa, 62, 
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and Hartshorn v. Burlington, G. R. é N. R. Co., 52 lowa, 613, S. G. 
3 N. W. Eep. 648, it was ruled that the property owner was entitled 
to the damages caused to his property at the time of the appropria- 
tion for the right of way, with interest thereon at the rate of 6 per 
cent, from that date. The défendant in the présent case claims, 
however, that while such is the correct raie, yet the interest must be 
included in the verdict of the jury; and if it is not, then the court 
cannot provide for the allowance thereof, as that would be assessing 
the damages by piecemeal, and in support of thia position défendant 
cites the case of Hnyes y. Chicago, M. é St. P. Ry. Go., 64 lowa, 753 ; 
S. C. 19N.W. Eep. 245. 

It appeared in that cause that an appeal from the action of the 
sheriff's jury had been taken to the state court, and thence, by re- 
moval, into the United States circuit court for the Southern district 
of lowa, in which court the damages were assessed by the jury at 
$3,000, being an increase of $1,000 over the sum fixed by the sher- 
iff's jury. In the order made by the court no provision was made for 
the payment of interest. The company subsequently paid the $3,000, 
and refused to pay any interest thereon. Thereupon the property 
owner filed a pétition for an injunction in the state court, asking that 
the company be restrained from using the right of way oondemned 
over plaintiff's property until the interest on the damages assessed 
was paid. The suprême court of lowa held that the plaintiff was in 
fault in not having provision made for the payment of interest in the 
adjudication had in the United States court, and that he could not, 
by another action, hâve his right to interest heard and determined. 
The court held that where the land-owner is kept out of the use of 
the money assessed as damages, and of the use of the land, he is en^ 
titled to 6 per cent, interest on the amount of damages from the date 
of the taking of the land by the company up to the date of payment ; 
but in the particular case before the court the right to interest was 
lost because it had not been adjudicated by the court in which the 
assessment of damages was had. In this case, it was not determined 
that the court might not provide for interest upon the amount of dam- 
ages awarded by the jury, but only that a failure to provide therefor 
would prevent the property owner from maiataining another action 
for the recovery of the interest, as that would be adjudicating the 
damages by piecemeal. 

A considération of the rights of the parties under the right of way 
act shows that it is impossible in thèse cases for the jury to fix by 
the verdict the amount of interest to be paid. Whether any interest 
is recoverahle dépends upon circumstances. If the company, upon 
the assessment by the sheriff's jury, deposits the amount of that 
assessment with the sheriff, and the property owner appeals, but upon 
the appeal the damages are not increased, then the company is not 
liable for interest. If, upon the assessment by the sheriff's jury, 
the case is appealed, but the railway company does not enter upon 
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the land until after the détermination of the appeal, and pays the 
amount assessed previous to entering upon the land, then no interest 
is recoverable. In cases wherein the company entera upon posses- 
sion before the trial of the cause upon appeal, and the damages are 
increased, then the property owner is entitled to interest from the 
time possession is taken until the payment is made; but the jury can- 
not know when the payment will be ïnade, as that isan act yet to be 
performed. If the jury assess interest until date of trial, and no 
more is allowed, then the property owner is deprived of part of that 
which is bis due; and, on the other hand, if the jury assess interest 
to date of trial, and interest is allowed on that sum until paid, then 
the company is compelled to pay compound interest on part of the 
verdict. 

Thèse and other like considérations show that in cases of this char- 
acter, being proceedings of a peculiar nature, the only way in which 
the rights of ail can be fully protected is for the jury to assess the 
damages as of the date of the assessment by the sberiff's jury, and 
then, upon the rendition of the verdict, for the court to make the 
properorder touching the question of interest. Until the verdict is 
rendered, it cannot be known whether plaintiff may be entitled to in- 
terest. When this is determined by the amount of the verdict, the 
court caiU then make the proper order, and the same will form part of 
the adjudication settlingthe damages. The order should fix the date 
when interest begins to run, — i. e., the time when the company de- 
prives the property owner of the use of his property, — and from that 
date interest will run until the damages are paid. 

Under the facts of this case the plaintiff is entitled to interest upon 
the amount of damages as ascertained by the verdict of the jury, 
from the time the défendant took possession of the right of way over 
plaintiff's lands, to-wit, up to the time the défendant pays the dam- 
ages awarded plaintiff. 

2. The second question presented for détermination is whether the 
court should include in the order to be entered a provision authorizing 
the marshal of this court to oust the railway company from the occu- 
pancy of the premises, in case the damages assessed against it are 
not paid. The sole object of the appeal from the sheriff's jury is to 
hâve ascertained and finally determined the amount of the damages 
to be paid to the property owner. Under the statute no money judg- 
ment can be entered up against the company for the damages; nor 
can the collection thereof be enforced by exécution. The statute 
points out the proceedings that may be had for the protection of the 
property owner in case the company fails to pay the damages after 
entering into possession of the right of way. Section 1258 of the 
Code provides that the sheriff, upon being furnished with a certified 
copy of the assessment, may remove the railway from the premises 
unless the amount of damage is fprthwith paid. The right of the 
property owner to this remedy, and the authority of the sheriff to ex- 
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ercise it, are derived, not from an order of tbe court in which the 
damages may hâve been assessed, but from the provisions of the stat- 
ute, and this remedy is open to the plaintiff in this case. The sher- 
iff does not need a writ or mandate from the court, but only a certi- 
fied copy of the assessment, in order that he may know the amount 
to be paid, and, having this, he can theh proceed as in the statute 
directed. If the court should order the marshal to remove the de- 
fendant from the premises, it might lead to complications that should 
be avoided. Hence it is the safer rule to leave the parties to the rights 
and remédies pointed out by the statute. 

The order to be entered, therefore, will be conformed to the rulings 
thus made. 



Webster and others w. Bowman and others. 
(Gircuit Court, D. Minnesota. December 31, ISSS.)' 

PUBUC LAND — MOBTGAGB OF HOMBSTBAD LaKD BbpOBE PatKNT IsSTTKD — WhbII 

Valid. 

A mortgage executed on land entered under the homestead act of con- 
gress, before expiration of the flve-years résidence thereon required by the 
statute, is void ; but if, at the time the mortgage was executed, the right to a 
patent had been perfected, by a résidence on the land for flve years, it willbe 
valid. 

This is a suit in ejectment. An amended answer is put in, to 
whicb a demurrer is filed. 

Samuel Appleton and C. B. Palmer, for plaintiffs. 

Warner, Stevens é Lawrence, for défendants. 

The court (Nelson, J.) construed the answer to allège that Web- 
ster made a homestead entry July 7, 1875, under the United States 
laws; and on that day gave his promissory note to one Anna North, 
and executed a mortgage with his wife to secure on the homestead 
property the payment of the note. North foreclosed the mortgage, 
and became purchaser. After the expiration of the time for rédemp- 
tion she conveyed the land; so that, by divers mesne conveyances, 
her claim of title became vested in a corporation under whom défend- 
ant Neuner was in possession. That the receipt given Webster by the 
receiver of the United States land-office was not the final certificate 
given after a résidence of five years and fulfillment of the require- 
ments of the homestead statute. The demurrer was sustained, and 
the court held: (1) That the promissory note given under the al- 
leged circumstances, and secured by the mortgage, was a debt within 
the terms of section 4 of the United States homestead act ; (2) that 
the mortgagee was apprised that the land was not liable to the pay- 
ment of the debt, it being created after Webster had settled upon the 
land under the homestead act of congress, and before expiration of 
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the five-years résidence thereon required ; (3) that if, at the time the 
mortgage was execnted, the right to a patent was perfected by a rési- 
dence on the land for five years, the fourth section of the homestead 
act did not apply. 

Leave was given to amend the answer if it could be shown that in 
fact Webster had resided five years on the premises, or become en- 
titled to a patent at the time the debt was created and the mortgage 
executed. 



SCHLËY V. PULI,MAN PaI^ACE CaR Co,* 

Same V. Allen Paper Cak-Whbel Co. 

Samb V. Trustées Pullman Land Ass'n. 

(Oireuit Court, JV. D. Illinois. December 23, 1885.) 

HUSBATTD AKD WlFB— CONVETANCE OF WiFB's LaNB — IlLINOIS AcT OF FbBKD- 

ABT 22, 1847. 

Under section 3 of the act of February 33, 1847, (3 Scates, T. & B. Dl. St. 
965,) when a married woman, above the âge of 18 years, and not residing in 
the State of Illinois, executed a deed in another state, where she resided, the 
mère signing, sealing, and acknowledgment of the deed by her husband was 
BuiBcient, although his name did not appear in the granting clause of the 
instrument. 

Ejectment. 

S. Corning Judd, and Ritchie, Esher dt Judd, for plaintiff. 

Alfred Ennis, Lyman é Jackson, and Flower, Remy é Gregory, for 
défendants. 

Gresham, J. Thèse are actions in ejectment to recover lands upon 
wbich the city of Pullman in part stands. Juries were waived, and 
the cases were submitted to the court upon a stipulation that if the 
foUowing instrument should be held valid and binding as a deed of 
conveyance by husband and wife, judgment should be entered for the 
défendants : 

"This indenture, made this twenty-sixth day of May, A. D. 1856, witness- 
eth, that I, Christina Lynn, sister and heir at law of Henry Millspaugh, de- 
ceased, wlio was arecruit of Lieutenant ï. W. Danton, of tlie 13th régiment, 
United States infaiitry, war of 1812, with Great Britain, of the county of St. 
Clair and state of Michigan, party of the (irst part, in considération of the sum 
of SéS in hand paid by Milton and Thomas G. McEwen, of the county of 
Orange and state of New York, party of the second part, the receipt of which 
is hereby acknowledged,dohereby release, grant, bargain, and quitclaim unto 
the said party of the second part, their heirs and assigns, forever, ail her 
right, title, claim, and interest in that certain tract of land granted by the 
United States unto David Millspaugh and Christina Lynn, the brother and 
sister and only heirs at law of Henry Millspaugh, deceased, as follows, to-wit: 
The south-east quarter of section numbered fifteen, (15,) in township num- 
1 Affirmed. See 7 Sup. Ct. Rep. 730. 
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bered thirty-seven, (37,) north, of range numbered fourteen (14) east, iji tbe 
district of lands subject to sale at Chicago, state of Illinois, containing one 
hundred and sixty (160) acres, by letters patent bearing date of November 
23, A. D. 1849, and founded upon warrant Xo. 27,495, référence being made 
to said patent will more fully appear, — to Iiave and to iiold the said prem- 
ises, witli ail the appartenances thereunto belonging, or in anywise apper- 
taining, to their only proper use, beneflt, and behoof of said parties of the 
second part, their heirs and assigns, forever. 

"In wltness wiiereof, the said grantor hâve hereunto set our hands and 
seals, the day and year flrst above written. 

"Chuistina Lynn. [Seal.J 
"William Lynn." [Seal.] 

Following is the certificate of Obed Smith, a justice of the peace, 
of St. Clair county, Michigan, dated May 27, 1856. The officer cer- 
tified tfaat on that day Ghristina Lynn and William Lynn, her hus- 
band, personally appeared before him; that he knew them to be the 
persons who executed the foregoing instrument; that they acknowl- 
edged it to be their free act and deed ; and that af ter he had personally 
examined the wife, separate and apart from her husband, and had 
fully inf ormed her of the contents, she acknowledged that she executed 
the same freely, and without compulsion from her husband. 

Section 2 of the act of February 22, 1847, (2 Scates, T. & B, St. 
m. 965,) déclares that when any married woman, above the âge of 18 
years, and not residing in this state, joins with her husband in the 
exécution of any deed, mortgage, or conveyance of any real estate 
situated within Illinois, she shall be barred thereby of ail the estate, 
right, title, interest, and claim of dower therein, the same as if she 
were unmarried and of full âge; and it is further declared that such 
a married woman may acknowledge such deed, etc., as if she were un- 
married. This statute was in force when Mrs. Lynn and her husband 
executed the deed in Michigan where they then resided, and she was 
at that time above the âge of 18. It is insisted by counsel for the 
plaintiff that the statute required the husband to be a joint grantor 
with his wife; that his mère signing, sealing, and acknowledging the 
deed was not sufiBcient when his name did not appear in the granting 
clause or body of the instrument; and that it was therefore inopera- 
tive and void. It was only in substantial compliance with this stat- 
ute that the wife could convey title to her lands. The husband was re- 
quired to join her in the exécution of a deed. Did the husband so join 
in the exécution of this deed ? That he intended to do so, and thought 
he had, admits of no doubt; and it is equally clear that both the wife 
and husband undertook in good faith to convey their entire interest 
and estate in the premises to the grantees. The husband signed, 
sealed, and acknowledgedi the deed, to enable his wife to convey her 
title, and to convey any claim or right, présent or contingent, that he 
had in the land. The wife and her husband rested and no doubt died 
in the belief that they had joined in the exécution of a deed in com- 
pliance with the statute; and it remained for some one, after the 
lapse of 29 years, to discover, as he supposed, that they had utterly 
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failed to accomplish what they undertook to do, aud what they sup- 
posed they had done. Courts should uphold deeds and other con- 
tracts when the intention of the parties is clear. Although the hus- 
band's name does not appear in the body of the deed, he signed, sealed, 
and delivered it, and thuajoined his wife in its exécution. 

Johnson v. Montgomery, 51 111. 185, was a suit for assignment of 
dower. On January 26, 1853, Johnson, a résident of Ohio, executed 
in that state a deed eonveying his lands iu Illinois to Montgomery. 
Johnson's wife signed the deed with her husband, and aeknowledged 
it before a proper ofScer. The certificate of acknowledgment was in 
conformity with the statute, but the bodyof the deeddid notdescribe 
Johnson's wife as a grantor, or name her in connection with dower, or 
in any other way. In holding that this was a valid deed, and sulB- 
cient to relinquish the wife's right of dower, under section 21 of the 
act of 1845, regulating conveyances, the court said that apt words of 
grant in the body of the deed were unnecessary, as the wife was re- 
quired to join her husband in the deed, not to transfer title from her, 
but merely to extinguish her contingent right of dower. 

When Mrs. Lyun and her husband executed theirdeed in 1856, the 
latter had the rights which the common law gave him in his wife's 
real estate in Illinois. He was entitled to the rents and prolits dur- 
ing tbeir joint lives, and a life-estate thereafter if he survived bis 
wife. While his rights differed in some material respects from the 
inchoate right of dower, still the reasoning in this case tends to sup- 
port the deed under considération. 

In Miller v. Shaw, 103 111. 277, the court was required to pass 
upon the validity of a married woman's deed for her separate prop- 
erty in Illinois; the husband having signed and aeknowledged the 
deed, his name not appearing, however, in the granting clause. The 
statute in force at the time, (section 21 of the act of 1845,) provided 
that when any husband and wife residing in this state wished to 
convey the real estate of the wife, it should be lawf ul for the husband 
and wife, she being above the âge of 18 years, to do so by the exécu- 
tion of their joint deed; the wife being required to appear before some 
judge, or other ofScer authorized to take acknowledgments of such 
instruments, and acknowledge the same, being previously made ac- 
quainted with the contents. A deed thus executed and aeknowledged 
the statute declared to be as effective as if executed by the wife be- 
fore marriage. The court held that this was a valid deed under the 
statute, and bound both the wife and husband. 

In Yocum v. Lovell, recently decided by the suprême court of Illi- 
nois, but not yet reported, it was held that a deed signed and aeknowl- 
edged by husband and wife, was sufBcient to extinguish the homestead 
right of both, though the wife's name did not appear in the granting 
clause or elsewhere in the body of the deed, The court say that sec- 
tion 4-, c. 52, Eev. St. 1874, declared that no release, waiver, or con- 
veyance of the homestead should be valid, unless the same was in 
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•writing, subseribed by the houBeholder and his wife, and acknowledged 
as required in the exécution ot deeds conveying real estate, and that 
the statute was substantially complied with. 

Judgmenta will be entered for the défendants in the three cases. 



Cdetib and another v. Wortsman, Défendant, and another, 

Claimant. 

Circuit Court, S. B. Oeorgia, E. D. November Term, 1885.) 

1. AtTACHMBNT— FSATJDTJLBKT CONVBTANCE OB CONCEALMENT OF PbOPERTT— 

Lbvt — Evidence. 

Under a statute authorizing attachments where debtors fraudulently con- 
vey or conceal their property liable for the payment of their debts, wliere a 
claim is interposed after iudgment and levy, tbe plaintifl has made out a 
prima fade case when he has shown that the property seized was in the pos- 
session of the défendant in attachment at the time of the levy. 
8. Fbaudxjlbnt Convbyance — What Tbaitsfbbs Void. 

Bvery assignaient or transfer hy a debtor insolvent at the time, of real or 
Personal proçerty, or choses in action, to any person, either in trust or for the 
benefit of or in behalf of creditors, when any trust or beneflt is reserved to the 
assigner, or any person for him, is void. Code Ga. § 1953. 
8. Same — Intbkt to Dbfraud. 

Every conveyance of property by writing, or otherwise, or contract of any 
description, made with intention Lnown to the party taking to defraud or de- 
lay a créditer, is void. Id 

4. Same — Convetancb Void — Aqrbbment with Wife of Dbbtob. 

When a conveyance of an entire stock of goods by a debtor to a favored 
créditer, in payment of a moiety of the debt, and a reconveyance from the 
créditer to the debtor's wife, she undertaking to become responsible for such 
moiety, is had in one day, and the wife carries on the business of the debtor in 
her name, employing her husband as olerk, a strong presumption of fraud 
exists as against a créditer whose claim for the purchase money of a large 
portion of the stock is thus defeated; especially is this true where ail the con- 
veyances are embraced in one document, paged 1, S, and 3. 

5. Same — Teansfbrs Between Husband and Wife. 

In a transaction involving the transfer of property between husband and 
wife, the utmost good faith must be made to appear. The wife must show 
with great clearness that she was a bonafide purchaser, and that she had no 
reason to believe that the transfer was made to delay or defraud the créditera 
of her husband. 

At Law. 

Charles N. West and W. H. Wade, for plaintiffs. 

Garrard é Meldrum, for défendants. 

Speer, J., ichargingjury.) This case is an attempt by a ereditor to 
siibject certain property to the payment of a debt -which is due and 
owing to that créditer by Wortsman, the défendant in attachment 
hère. It is a business affair, and is to be determined by the ruies 
of law. Thèse questions are always important, because, if such dis- 
putes are not determined by the principles of law, most injurions con- 
séquences will follow in commercial transactions, and public confi- 
dence in the integrity of business and property will be at great haz- 



894 FEDERAL BEFOBTEB. 

ard. The considération of tbe questions before the jury is dépend- 
ent largely upon the law of the state of Georgia, as contained in sec- 
tion 3297 of the Code of Georgia. This provides that whenever a 
debtor shall sell, or convey, or concealhis propertyliablefor tbe pay- 
ment of his debts, for the purpose of avoiding the payment of the same, 
or whenever a debtor shall threaten or prépare so to do, his property 
is liable to attachaient. The attachaient in this case issued upon 
the grounds mentioned in this section of the Code. It is alleged in 
the pétition that the debtor is selling, conveying, or coneealing his 
property liable to the payment of his debts for the purpose of avoid- 
ing payment of the same, or that he bas threatened or prepared so to 
do. Judgment bas been rendered upon that attachment, and the 
property bas been seized. The claimant, Mrs, Wortsman, appears 
before you. and insists that the property levied on in pursuance of 
the attachment is not the property of the défendant Wortsman, but 
is her property; and that forms the issue which you hâve to déter- 
mine. 

To arrive at a proper conclusion, you must consider the évidence 
which bas been adduced on both sides. The plaintiffs in attach- 
ment, Curtis & Wheeler, make out a case under the law when they 
introduce their judgment, and when they show that the property 
levied upon was in possession of the défendant Wortsman at the 
time the levy was made. Evidence bas been presented before yôu to 
show that at tbe time the attachment was levied on the stock of 
goods that it was in the possession of Wortsman; that Wortsman 
•was in the store, and at his usual place of business; other goods were 
there. This makes out the case prima facie at the first glance for 
the plaintiff in attachment ; and the property will be held subject to 
the payment of tbe debt, if there is no évidence before the jury to 
remove the légal presumption that the goods were the property of 
Wortsman. You will then consider the évidence submitted by the 
claimant. She insists that the property levied on oonsisted of a 
stock of goods which was bought by her from Einstein's Sons and 
from Mr. Eoos, her uncle; that the entire stock had been levied on in 
pursuance of a foreclosure of mortgage on personalty which belonged 
to Einstein's Sons, and that there was an adjustment of the dis- 
pute; that she agreed to buy the mortgage which Einstein's Sons and 
Eoos held; that she paid $1,150 to Einstein's Sons, and that she 
owes Eoos that amount still, but he is not requiring her to pay it just 
now; that she paid Einstein's Sons |50 a week, in installments, and 
that she also agreed to pay the same amount to Eoos; and they, hav- 
ing bought the stock of goods from her husband, conveyed it to her. 
The instruments purporting this transaction are in évidence before 
you. 

The court charges you, gentlemen, that if the évidence for tbe 
claimant shows a hona fide purchase on her part, for a valuable 
considération, it conveys the title of this property from Einstein's 
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Sons and Eoos to her, and she will be protected ; Einstein and Eoos 
would hâve the right primarily to buy this property from Wortsman; 
Wortsman would hâve the right, if he saw fit, to make préférences to 
any one or more of his creditors, reserving no interest for himself, or 
any other person for him, and he would hâve a right to make that 
préférence by the sale of his property, or a portion of it, to a créd- 
iter, and it is not disputed that Einstein's Sons and Eoos were cred- 
itors. If you find that this was the case, it would be a perfeetly jus- 
tifiable transaction, and Mrs. Wortsman would take the title to this 
property, and the property would not be subject to this attachment 
against her husband. It is insisted, however, by plaintiff in attach- 
ment that the facts of thié case do not show such a legitimate and 
boraa ^de transaction as that which the court bas just described, but 
that the transaction in law was fraudulent, and that it was the resuit 
of a concerted arrangement between Einstein's Sons and Eoos and 
Wortsman and Mrs. Wortsman, by which it was undertaken between 
the parties that Wortsman should transfer this property to Einstein's 
Sons and to Eoos, and they undertook to reconvey to Mrs. Wortsman, 
— the considération of the original transfer being a portion of the 
debt due to Einstein's Sons and to Eoos, and the considération of the 
retransfer to Mrs. Wortsman being a benefit reserved to her for her 
husband. The plaintiff in attachment says that therefore Mrs. Worts- 
man got possession of the stock wrongf ully, in which stock there was 
included the goods of Curtis & Wheeler, yet unpaid for ; that she got 
possession of that stock wrongfully, for a partial considération, and 
that the transaction is a fraud upon Wortsman's creditors ; that really 
the transfer to Mrs. Wortsman was a transfer with a réservation for 
the benefit of the debtor, Wortsman. 

Now, gentlemen, this is the law of Georgia relating to this subject : 

Code Ga. § 1952: "Every assignment or transfer by a debtor, insolvent at 
the time, of real or personal property, or choses in action of any description, 
to any person, either in trust or for the benefit of , or in behalf of, creditors, 
where any trust or benefit is reserved to the assigner, or any person for him, 
is void." 

Now, apply the law to this case. If this assignment was made by 
Wortsman of this personal property, with the understanding that a 
trust or benefit was to be reserved to Wortsman, or to a person for 
him, — namely to Wortsman's wife, Mrs. Wortsman, — and that time 
was to be given for the payment of the debt to Einstein, and for the 
payment of the debt to Eoos, — if that was the understanding at 
the time the sale or assignment was made, — that assignment would 
be void as against creditors. Wortsman would hâve a perfect right 
to make a clear, clean, bona fide assignment of the property for the 
benefit of a créditer, but he bas no right in law to make a condi- 
tional assignment, — that is, an assignment reserving a benefit to 
him, or a benefit to his wife, or any other person for him; and that 
réservation to the benefit to his wife, or to himself, or any other per- 
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son for hîm, would be subject to the debts which Wortsman origi- 
nally owed, and the assignment as to those debts would be null and 
void. 

Again, Code Ga. § 1952, subbead 2 : 

"Every conveyance of real or personal estate, by writing or otherwise, and 
every bond, suit, judgment, and exécution or contract of any description, to 
delay or defraud creaitors, liad or made with intention known to the party 
talcing, is void; a bona ftde transaction, on a valuable considération, and 
without notice, or grounds for reasouable suspicion, sliall be valid." 

Was there any intention to defraud creditors, or to delay creditors, 
and was tbat intention known to the party taking ? If so, that con- 
veyance would be void as against creditors. Did Wortsman trans- 
fer thèse goods, without a réservation in favor of himself or any other 
person for him, and without intending to hinder or delay his credit- 
ors ? If 80, I charge that it is valid. But if he did otherwise, the 
amount of the property so reserved is liable for the payment of his 
debts, and the creditor would hâve the right to subject the property 
by attachment, or otherwise. 

Now, in applying the rules given you to the facts of the case, you 
must consider ail of the circumstances connected with this bill of sale 
or transfer from Wortsman to Einstein's Sons and to Roos, and the re- 
conveyance from Einstein's Sons and Eoos to Mrs. Wortsman. Plain- 
tiiïs insist that, when the transfers were first determined upon, a con- 
férence was had between Mrs. Wortsman and the others abont the 
settlement of the claim of Einstein's Sons, which claim was then in 
judgment, on which levy had been made on the property by the sheriff 
of Chatham county. The arrangement, they insist, was perfected as 
one entire transaction; and they call attention to the fact that the 
deed of transfer and the conveyance to Mrs. Wortsman were ail one 
instrument; that is to say, they are ail presented in such shape as to 
show that they were executed at the same time, — that they are paged 
1, 2, and 3. Thèse are facts material for the jury to consider in de- 
ciding whether or not there was an understanding by which a benefit 
was to be reserved to Mrs. Wortsman. If you believe from the évi- 
dence that it was a mère mistake that the instrument was paged in 
that way by accident, you should not allow it to influence you; but it 
is a very significant circumstance, if not a mistake. 

I am requested in writing by counsel for plaintiff in attachment to 
charge you the following, and I do so charge you : 

"If the jury find that the property formerly of \,. W. Wortsman, and con- 
veyed to Mrs. Wortsman, was of greater value tlian the considération sworn 
to by the parties, and that the circuitoits mode of conveying to her was one 
entire transaction within the knowledge of Mr. and Mrs. Wortsman, and that 
the purpose of the transaction, besides securing debts to the Einsteins and 
Roos, was to put the property beyond the reach of the creditors of L. W. 
Wortsman, — then the transaction was fraudulent in law, and they must find 
the property subject. 

"If the jury lind from the évidence that any portion of the property is sub- 
ject, under the rules laid down by tlie court, and with those goods so subject 
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other goods had been mixed by the claimant impossible of distinguishment 
by the plaintifE, then the burden was on her to show what part of those goods 
were not subject, and, failing to do so, ail the goods levied upon are subject. 
"In transactions involving the transfer of property between husband and 
wife, the utraost good faith naust be made to appear. The wife mnst show 
with the greatest clearness that she was a bona flde purchaser; that she had 
no reason to believe the transfer was made to delay the creditors of the hus- 
band." 

In conclusion, the court charges you, gentlemen, that if you believe 
that this was a honafide arrangement by which Mrs. Wortsman bought 
this property from Einstein's Sons and Eoos, without any intention on 
her part to delay or hinder creditors; if she had no knowledge of the 
circumstances relied upon by plaintiff in attachment hère; if it was 
a clean purchase in good faith, — it is a transaction which the jury 
ought to consider favorably, and in view of which you should find the 
property not subject. If you believe from the évidence that this was 
ail one preconcerted scheme, understood by the parties, Mrs. Worts- 
man being a party thereto; and that a benefit was reserved to her, for 
her husband, and Mrs. Wortsman took this property knowing of thèse 
outstanding debts, — the stock would be liable for the payment of thèse 
debts. Now, apply this charge to the facts of the case. If you find 
for the plaintiff in attachment, your verdict will be, "We, the jury, 
find the property subject;" if you find for the claimant, "We, the 
jury, find the property not subject." 

Por a full discussion of the questions of fraudulent oonveyanee and of intent in oon- 
Teyances, see Platt v. Sohreyer, 25 Fed. Eep. 83, and note, 87-94. 



Falk and others v. Eobertson. 

(Circuit Oovr:, 8. D. New York. December 39, 1883.) 

CusTOMS DuTiBs — Balbs op Mixed Leai" Tobacco — Act op 1883, Schedttlb F. 
Baies of leaf tobacco were imported, distinct parts of each of which were 
composed of tobacco unstemmed, more than 85 per cent, of which was of size 
and texture suitable for wrappers, and of which more than 100 leaves would 
be required to weigh a pound, and the remaining parts of each were com- 
posed of tobacco of inferior quality, sufflcient in quantity to reduce each be- 
low the requisite 85 per cent., with strips of paper or cloth between to mark 
the estent of the différent qualities which Vere separated after importation. 
Held, that the part which was of this superior quality was dutiable at 75 cents 
per pound. 

At Law. 

Charles G. Beaman, for plaintiffs. 

Samuel B. Glarke, Asst. U. S. Atty., for défendant. 

Whebler, J. This suit is brought to recover back money paid for 

duties on leaf tobacco under Schedule F of the act of 1883, which 

lays a duty on "leaf tobacco of which eighty-five per cent, is of the 

requisite size, and of the necessary fineness of texture, to be suitable 

v.25F,no.l5 — 57 
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for wrappers, and of which more than one hundred leaves are re- 
quired to weigh a pound, — -if not stemmed, seventy-five Cents per 
pound; if stemmed, one dollar per pound. AU other tobacoo in leaf, 
unmanufactured and not stemmed, thirty-five cents per pound." 22 
St. 503. Upon the trial it appeared that leaf tobacco is usually dealt 
in at 80 much per pound by the baie; that none of the baies of the 
plaintifïa' tobacco had 85 per cent, of them of the requisite size and 
fineness and weight to be suitable for wrappers; that it was not 
stemmed, and was assessed at 75 cents per pound, against the pro- 
test of the plaintiiïs that it be assessed at only 35 cents per pound. 
It further appeared that the plaintiffs had this tobacco in Holland, 
from whence it was imported, in baies as it came from where it was 
raised, some of which were composed of tobacco more than 86 per 
cent, of which was of the size and texture to be suitable for wrap- 
pers, and of which more than 100 leaves would be required to weigh 
a pound, and some of which were composed of tobacco of inferior 
quality; and that enough of that of inferior quality was put into 
baies with the other, with strips of paper or cloth to mark the extent 
of each, to make the baies imported, which were separated again 
after importation. A verdict was directed for the plaintiffs, upon the 
supposition that each baie, as a unit of quantity, however made up, 
was to be estimated in determining the rate per cent, of quality. 

Upon further considération of the subject on a motion for a new 
trial it now seems that sufficient attention was not given to the com- 
position of the baies. The quality and standard of the superior 
grade were not changed by binding the inferior grade, in a separable 
manner, with it into a baie. A distinct quantity of the superior quality, 
subject to the higher rate, was imported with each of the baies. It 
was the same where it came from, and ail the way, and after its ar- 
rivai. The act of congress does not refer to any particular quantity 
as a basis for the 85 per cent. It appears to be intended to apply 
to any distinct quantity of the requisite qualities which should be 
imported. This is différent from the case supposed in argument, of 
cloth made within one of the number of threads to the inch at which 
the rate of duty would be changed. There an article was made on 
which a certain rate of duty would be imposed, and the article would 
always remain the same. Hère the article was sought to be reduced 
by association with another article during importation, and to be re- 
stored afterwatds. But the association did not reduce nor affect it. 

Justice to the plaintiffs, however, requires that they be entirely ac- 
quitted of any attempt to deceive the customs officers by what they 
did ; for it was done with their full knowledge, and partly at their 
suggestion, and after a like importation, with the full knowledge of 
ail, had been passed, as a test case, at the lower rate. Still the de- 
partment is not estopped, nor claimed to be, from changing its dé- 
cision, although it may work a hardship. Verdict set aside, and new 
trial granted. 
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FOEBBS LiTHOGBAPH IilANUB''G Co. ». WoRTHINGTON. 

(Oireuit Oowt, D. Masiachusett». January 8, 1886.) 

CîJST0M8 DtJTiEB— Ieon 8how-Cabd8— Pbintbd Mattbb— Act of Mabch 8, 1888, 

SCHBDITLB C, and SCHBSITLB M. 

Iron show-cards, printed on plates of sheet-iron from lithographie stoneb, 
on hand-presses, in the same way that lithographin^ is done on paper or card- 
board, are not "printed matter within the meaning of the statute, (act of 
March 8, 1883, Schedule C,) but are liable to a duty of 45 per cent, ad valorem, 
nuder Schedule M, of the act of March S, 1883, as a manufacture of iion not 
specially enumerated in the act 

At Law. 

Selwyn é Bowman, for plaintiff. 

George P. Sanger, U. S. Dist. Atty., for défendant. 

Clark, J. This case -was submitted by the parties on an af^eed 
statement of facts, from which it appeared that the plaintiff s, a cor- 
poration located at Boston, in the district of Massachusetts, imported 
into that port by différent steamers, in 10 différent lots, certain mer- 
chandise deseribed in the invoices and entries as "iron show-cards. " 
Thèse cards were prepared in différent oolors on plates of sheet-iron. 
They were lithographed, or printed from lithographie stones, on 
hand-presses, in the same way that lithographing is done on paper 
or on eard-board. On this merchandise, — that is. on thèse "iron 
show-cards," — as deseribed in the invoices, the défendant, as col- 
lector of the port of Boston, exacted a duty of 45 per centum ad va- 
lorem, ($2,432.62,) under the act of March 3, 1883, Schedule C, last 
clause or paragraph, (22 St. 601,) which is thus: 

"Manufactures, articles, or wares. not specially enumerated or provided for 
in this act, composed wholly or in part of iron, steel, copper, lead, nickel, 
pewter, tin, zinc, gold, silver, platinum, or any other métal, and whether 
partly or wholly manufactured, forty-five per centum ad valorem." 

The importers, the plaintiffs, claimed that the goods or merchan- 
dise was subjeet to a duty of 25 per centum ad valorem only, 
($1,351.20,) under the same act of March 3, 1883, Schedule M, first 
paragraph, (22 St. 510,) as follows : 

"Boolîs, pamphlets, bound or unbound, and ail printed matter, not especially 
enumerated or provided for in this act, engravings, bound or unbound, etch- 
ings, illustrated books, maps, and charts, twenty-flve per centum ad va- 
lorem." 

Against this assessment of duties the plaintiffs protested, claiming 
— Flrat, that the articles were not liable to any duty, being of no 
commercial value; and, secondly, that, if dutiable at ail, a duty ol 
25 per centum ad valorem only should hâve been assessed upon them,, 
as "printed matter," and not 45 per centum, as manufactures of iron. 

The agreed state of facts iinds that thèse articles were of a certain 
commercial value, so that the ârst claim of the protest, that ihey 
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were of no commercial value, and therefore not dutiable, may be 
passed by. 

Two questions then remain: (1) Were thèse cards "printed mat- 
ter," within Schedule M of the act of March 3, 1883? And (2) if 
they were not, were they properly assessed 45 per centum ad valorem 
as manufactures of iron ? 

That the cards were lithograpbed, or printed as lithographing is 
done on paper or card-board, is agreed in the statement of facts. But 
hère the printing was done on iron sheets or plates, and the question 
is whether such lithographing requires such sheets or plates to be 
classified as "printed matter," in the proper construction of the act 
of March 3, 1883. It was urged in the argument that the substance 
or surface on wbich the printing was done could make no différence 
in the faet that it was "printed matter;" and, in a certain limited 
sensé, this is true. Printing may be impreessd on iron, on wood, 
on leather, cloth, and other material, — and that may be called 
"printed matter." But that is not décisive of the question hère. The 
question is not the narrow one, — whether tbere was printing on thèse 
cards; but the broaderone, — whether they were such "printed mat- 
ter" as fairly to fall within the scope of Schedule M of the act of 
March 3, 1883. 

In Maillard v. Lawrence, 16 How. 261, Mr. Justice Daniel, in de- 
livering the opinion of the court, said : 

"The popular or received import of words furnishes the gênerai rule for 
the interprétation of public laws as well as of private and social transactions; 
and, wherever the législature adopts such language, in order todeflne orpro- 
mulge their action or their will, the just conclusion from such a course must 
be that they not only themselves comprehended the meaning of the language 
they hâve selected, but have ehosen it with référence to the known appré- 
hension of those for whom it is designed to constitute a rule of conduct, — 
namely, the community at large." 

The same rule was recognized in Greenleaf v. Goodrich, 101 U. S. 
285, and other cases, 

Applying this rule to the expression "printed matter," it must be 
held that congress used it in its popular sensé, — in its common ac- 
ceptation, as it was understood in the community at large; and, if so, 
there can be included in it only such matter as is generally known as 
"printed matter." The word "print" bas a wide range of significa- 
tion; but its ordinary meaning is to impress letters, figures, and 
characters, by types and ink of various forms and colors, upon paper 
of various kinds, or some such yielding surface. Arthur v. Moller, 
97 U. S. 367, So, I apprehend, the ordinary meaning of "printed 
matter" is paper, or some other like substance, commonly used for 
the purpose, printed in the ordinary or usual way. Such matter as 
is usually printed, — ail such. That congress used the phrase in this 
popular sensé, is made further évident by an exaraination of the con- 
nection in which it is found in various statutea. In the act of March 2, 
1861,(12 St. at Large, 187,) the language is : "In ail books, periodicals, 
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and pamphlets, and ail printed matter and illustrated books, and pa- 
pers," assooiating printed matter with books, periodicals, pamphlets, 
illustrated books, and papers, — and thus indicating the meaning and 
application of the phrase to a similar kind of "printed matter." So the 
phrase is used in the act of June 30, 1864, (13 St. at Large, 218;) so in 
Eev. St. (Ist Ed. 477 ; 2d Ed. 474 ;) and so in the act of March 3, 1883, 
(22 St. at Large, 510.) It is uniformly associated -with books, pam- 
phlets, periodicals, engravings, and the like "printed matter," and its 
meaning and scope may be very satisfactorily known by its context, 
"noscitur a sociis." There is no évidence before me that cards, such as 
are the subject of controversy in this case, are known commercially 
as "printed matter." Nor is there any évidence that they are known 
or recognized as such by printers, book-binders, sellers, or dealers in 
pamphlets or periodicals or papers, or by any other persons. It is 
sought to include them under the term "printed matter" because they 
are lithographed, lithographing being held as printjjag; but I do not 
think this can avail to class them with such matter as is ordinarily 
known as "printed matter." The invoice is more nearly correct in 
describing them as "iron show-cards." 

The next question is, if thèse cards were not dutiable as "printed 
matter," was a duty of 45 per cent, ad valorem properly assessed 
upon them as a manufacture or article, in whole or part of iron, not 
specially enumerated or provided for in the act of March 3, 1883. It 
is very clear thèse articles or cards were a manufacture. They had 
been brought by hand-labor or machinery from pig-iron, and other 
raw material, to their présent form and condition. It is equally 
clear they were in part of iron. They do not appear to hâve been 
specially enumerated or provided for in the act of March 3, 1883, 
As a manufacture of iron, simply, they are small sheets of iron; 
but, with the additional work upon them, they can hardly be classed 
as such in the common or commercial désignation as sbeet-iron. 

It was contended at the hearing of this case that the principle in- 
volved in it was fully settled in the case of Arthur v. Jacoby, 103 U. 
S. 677. But it seems to me this case is clearly distinguishable from 
that. In Arthur v. Jacoby, the duty of 50 per centum ad valorem 
was assessed upon the merchandise, as upon "china, porcelain, or 
parian ware," while the évidence showed — leaving no doubt — that 
the article was not an article of china ware, but simply a ground for 
paintiug, manufactured as such to obtain a smooth ground. And if 
not china ware, clearly the duty could not be levied on them as such. 
"Confessedly," says Chief Justice Waite, in the opinion, "the gooda 
were paintings done by hand." As such a duty of 10 per cent, was 
ordered upon them. 

I do not find in this case that the goods were confessedly "printed 
matter ; " or that they were so known commercially ; or in the com- 
mon acceptation of the language of the act ; or that they were duti- 
able as such. But I do find that they were a manufacture of iron, 
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in part, not specially enumerated in the act of March 3, 1883, above 
referred to, and subject to a dutyof 45 per centum ad valorem. The 
case is, in some of its aspects, a close one, and one in which a différ- 
ence of opinion might be entertained; but as the burden of proof ie 
upon the plaintiffs (Arthur v. Unkart, 96 U. S. 118) to show the ille- 
gality complained of, and they bave not been able to do it, judgment 
must be rendered for the défendant for costs, as in the case agreed. 



United Statbs v. Combbfobd. 
(District Court, W. D. Texas. November, 1885.) 

1. Criminal LJlw — Dbpositing Obscbnb Skaled Lettbb in Post-Office — Riv. 
St. § 3893. 

Depositing a letter containing obscène matter in a sealed envelope in the 
post-ofHce is not an offense within the meaning of Bev. St. § 8893. 
S. Samb—Jueisdiction— Offense, wses Complète— Rev. St. § 731. 

When a letter containing obscène matter is deposited in tne post-oflBce, the 
offense is complète, and the party violating the statute must be Indicted and 
tried in the district where the letter was so deposited. 

TuBNBB, J. The défendant is indicted for violating section 3893 
of the Eevised Statutes of the United States. So much of said section 
as is applicable to this case is as follows : 

"Every obscène, lewd, or lascivious bock, pamphlet, picture, paper, îorit- 
ing, print, or other publication, of an indécent character, * * * and 
every letter upon the envelope of which, or postal card upon which, indé- 
cent, lewd, obscène, or lascivious delineations, epithets, terms, or language 
may be written or printed, are hereby declared to be non-mailable matter, 
and shall not be conveyed in the mails, nor delivered from any post-offlce, nor 
by any letter carrier, and any person who shall knowingly deposit, or cause 
to be deposited, for mailing and delivery anything declared by this section 
to be non-mailable matter, and any person who shall knowingly take the 
same, or cause the same to be taken, from the mails, for the purpose of circu- 
lating or disposing of, or aiding in the circulation or disposition of, the same, 
shall be deemed guilty of a misdemeanor, " etc. 

The next section, viz., 3894, reads as follows: 

"No letter or circular concerning lotteries, so-called gift concerts, or other 
similar enterprises, offering prizes; « * * and any person who shall 
knowingly deposit, or send anything to be conveyed by mail, in violation of 
this section, shall be punished," etc. 

A motion to quash the indictment is made, and a suggestion that 
the court bas no juriadiction. 

It is, for the sake of the argument, conceded that the letter re- 
ferred to in the indictment cornes within the définition of obscène; 
that the same was deposited in the mail in the state of New York. 
The indictment charges the défendant with having deposited said 
letter in the mails of the United States, in New York. The letter was 



UNITED STATES V. COMERFOED. 903 

a Bealed letter, and directed to a person who résides in the Western 
district of Texas, to-wit, "in El Paso, Texas," and the défendant 
came to Texas, and was arrested hère. It is claimed by the district 
attorney that the offense charged is a continuing offense, and the de- 
fendant mày be arrested and tried in the proper district in New York, 
or in this district; and that a sealed letter is within the meaning of 
the statute, and is embraced in the word "writing" in the second Une 
of said section No. 3,893. This section was amended in July, A. D. 
1876, and the word "writing" added to the section. 

Where an offense is begun in one judicial circuit, and completed 
in another, it shall be deemed to hâve been committedin either, and 
may be tried in either. See section 731, Eev. St. This bas been 
held not to apply to a libei published in another district. In re Bu- 
ell, 3 Dill. 116. The analogy will hold good. 

The depositing of any of the things inhibited constitutes an offense, 
and if we extend the word "writing" to a sealed letter, the act of de- 
positing must be held to constitute the en tire offense. It is not be- 
lieved that a sealed letter cornes within the définition of a "publica- 
tion." Webster defines "publication" as the act of publishing or 
making known; notification to the public at large, either by words, 
writing, or printing; divulgation; * • » that which is published 
or made known ; an act done in public." The writing, in order to 
corne within the inhibition, must be a publication. A writing that is 
not sealed is exposed to public view as much as a printed ciroular; 
and it was to this class oî publications the word "writing" in the stat- 
ute was intended to refer. This view is strengthened by the fact that 
the statute déclares that those articles which are non-mailàble shall 
not be carried in the mail. Who can prevent a sealed letter from 
being conveyed in and by the mail? I think it clear that the statute 
was directed to those writings that were open to inspection by the 
postmasters, and not to sealed letters. The word "letter" is used in 
the statutes, but it refers only to letters upon the envelope of which 
the inhibited matters appear. This certainly implies that with référ- 
ence to letters it embraced only such as had visible upon the envelope 
the inhibited publication. If congress had intended to embrace sealed 
letters, it would hâve used the term "letters" instead of the word "writ- 
ing," vfhich. it is contended hère embraces the term "letter." It is 
true that a private letter is a writing, but it is not a publication. 
Again, the very next section prohibits the depositing of letters or cir- 
culars concerning (illégal) lotteries, showing that a clear distinction 
was drawn between a writing and a letter, and showing that the term 
"letter" was used when and where intended; and it would be a forced 
construction to say that congress meant to include a letter in the word 
"writing." If, however, by what I regard as a forced construction, it 
may be held that a sealed letter technically comes within the inhibi- 
tion, I should be averse to putting a citizen upon trial for an act 
about which there was such reasonable doubt as to whether the act 
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constituted an offense against the laws. Judge Drummond, however, 
holds that the statute embraces sealed letters, and but for bis opinion 
I should not hesitate a minute. But he bas failed to convince my 
judgment. 

We bave been taugbt to believe that it was tbe greatest injustice 
towards the oommon people of old Eome when the laws tbey were 
commanded to obey, under Caligula, were written in small characters, 
and hung upon bigh pillars, thus more effectually to ensnare tbe 
people. How much advantage may we justly claim over tbe old Eo- 
man, if our criminal laws are so obscurely written that one cannot 
tell when be is violating them ? If tbe rule contended for hère is to 
be applied to the défendant, he will be put upon trial for an act whicb 
be could not by perusing the law bave ascertained was an offense. 
My own sensé of justice revolts at the idea. It is not in keeping 
witb tbe genius of our institutions, and I cannot give it my sanction. 
It may be well to consider tbe establisbed raies for interpreting crim- 
inal statutes. In tbe case of U. S. v. Clayton, 2 Dill. 228, the rule 
is well stated, and autborities cited in the case are contained in 12 
Myers, Fed. Dec. 86, § 345. Section 346 reads as follows: 

"The principle that the législative intent is to be found, if possible, in the 
énactment itself , and that the statutes are not to be extended by construction 
to cases not fairly and clearly embraced in their terms, is one of great impor- 
tance to the citizen. The courts hâve no power to create offenses, but if, by 
a latitudinarian construction, they construe cases not provided for to be 
within législative enactments, it is manifest that the safety and liberty of 
the citizen are put in péril, and that the législative domain has been invaded. 
Of course, an énactment is not to be frittered away by forced constructions, 
by metaphysical niceties, or mère verbal and sliarp criticism ; nevertheless the 
doctrine is fundamental in English and American law that there can be no 
constructive offenses; that before a man can be punished his case must be 
plainly and unmistakably within the statute; and if there be any fair doubt 
whether the statute embraces it, that doubt is to be resolved in favor of the 
accused. Thèse principles admit of no dispute, and hâve often been declared 
by the highest courts, and by no tribunal more clearly than the suprême court 
of tbe United States." Cases cited, U. S. v. Morris, 14 Pet. 464; U. 8. v. 
Wiltberger, 5 Wheat. 76; Ferett v. Atwill,! Blatchf. 151-156; Myers y.Fos- 
ter, 6 Cow. 567; Baggett v. State, 4 Conn. 61. 

Tested by this ruleof interprétation, I do not believe that tbe word 
"writing" should be construed to mean or to embrace a sealed letter. 
The question is not presented bere for tbe first time, as I bave stated. 
See U. S. T. Williams, 3 Fed. Eep. 484; U. S. v. Loftis, 12 Fed. Eep. 
671. 

Thèse two cases confirm my views upon tbe question presented. 
I am referred to tbe décision of Judge Deummond in U. S. v. Gaylord, 
17 Fed. Eep, 438. In tbe case of U. S. v. Britton, 17 Fed. Eep. 
731, tbe commissioner follows tbe rulings of Judge Dedmmono; and in 
U. S. V. Morris, 18 Fed. Eep. 900, the judge (Deady) simply yields 
his better judgment to wbat be believes a binding décision upon 
him, whicb ia contrary to his opinion in tbe Loftis Case. In short, 
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in the last cited cases déférence is paid to the décision in the Gaylord 
Case. I cannot yield my assent to the same. I do net think the 
offense a continuing offense. If so, a man may be taken from Maine 
to California to be tried for a misdemeanor. Nor that the word 
"writing," in the statute, embraces or was intended to embrace a 
sealed letter. The indictment is quashed, and the défendant dis- 
charged. 



PosT and others v. T. C. Eichards Hardware Ce* 
{Circuit Court, D. Conneeiicut. December 8, 1885.) 

1. Patents fob Intentions— Design — Descbiption of, is Bell fok Injunction 
— Dkmuurbb. 

The bill alleged invention of "a iiew and original design for a curtain and 
loop. " and that a patent, giving date and number, was granted thereon, but 
gave no other description of the invention, and made no référence to the 
patent for a further description. Held, on demurrer, that the bill did not suf- 
flciently describe the invention. 

8. Samk — Rbquisitb oï' Injunotion Bill to Rbstrain Inpringbment. 

It is necessary that a bill in equity for an injunction against the infringe- 
ment of letters patent for an invention should contain such a description of 
the invention, as patented, as will apprise the court of its nature and charac- 
ter, and the particulars in which the improvement consista. 

8. Same — How Suppi.ied. 

This may be done by a f ull and accurate description in the pleader's own 
language, care being talsen not to départ from the légal effect of the language 
of the patent, or by employing the language of the spécification, or by a référ- 
ence to and profert of the patent. The last-named course is the usual and 
most convenient one. 

In Equity. 

Wm. Edgar Simonds, for plaintiff. 

Frank L. Hungerford, for défendant. 

Shipman, J. Tbis is a demurrer to a bill in equity for an injunc- 
tion against the alleged infringement of a design patent. The bill 
allèges that the inventer invented "a new and original design for a 
curtain and loop," and that letters patent therefor, of a specified num- 
ber and date, were granted and delivered to the inventer. The usual 
averments are made in regard to the exécution of the letters patent. 
No other description of the invention is given, and no référence is 
made to the patent for a further description. The ground of the de- 
murrer is that the bill "does not set out the nature, character, or de- 
scription of the pretended patented design referred to in said bill, nor 
the letters patent alleged to hâve been obtained therefor, nor make 
any profert of the same." 

It is necessary that a bill in equity for an injunction against the 
infringement of letters patent for an invention should contain euch a 

'Reported by Charles c. Linthlcum, Esq., of the Chicago bar. 
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description of the invention, as patented, as will apprise the court 
of its nature and character, and the particulars in which the improve- 
ment consists. This may be done by a f uU and aocurate description 
in the pleader's own language, care being taken not to départ from 
the légal effect of the language of the patent, or by employing the 
language of the spécification, or by a référence to and profert of the 
patent. The last-named course is the usual and most convenient 
one. The bare averment that the design was "a design for a curtain 
and loop" is not sufficient. 

The demurrer is allowed, with leave to amend. 



Thompson v. Hall and others.' 

(Circuit Court, E. D. New York. July 34, 1885.) 

1. Patents fob Inventions. 

Upon a full considération of the évidence in this case, hM, that Moses C. 
Johnson was not the flrat inventer of the combination described in the patent 
No. 333,976, Of October 5, 1880, to Henry G. Thompson, as assignée of Johnson. 
%. Sahe. 

The décision of this case turned on a question of time, as to when a certain 
model was made, and, the évidence showing it to hâve been made at a period 
subséquent to that alleged by plaintiflf, it was held that his aasignor was not 
the first inventor of the improvements claimed by the patent. 

In Equity. 

Horace Barnard, for complainant. 

Amos Broadnax and J. Edgar Bull, for défendants. 

Bbnbdiot, J. This action is founded upon letters patent No. 232,- 
975, dated October 5, 1880, issued to Henry G. Thompson, assignée 
of Moses C. Johnson, for an improvement in cutting-pliers. The 
bill charges infringement, and prays for damages and an injunction. 

The question at issue is whether the combination described in the 
plaintiff's patent was invented by Moses C. Johnson while an employé 
of a corporation styled "The Interchangeable Tool Company," which 
corporation was engaged in the manufacture of cutting-pliers under 
a patent issued to the défendant Hall, then the président of that cor- 
poration. In support of the averment that Moses C. Johnson was 
the first inventor of the combination in question the plaintiff produces 
a model, known in the case as "Défendants' ExhibitC," which model 
embodies the invention in question, and was made, as the plaintiff 
has Eought to prove, while Johnson was in the employ of the Inter- 
changeable Tool Company. On the other hand, the défendants assert, 
and hâve sought to prove, that this model was not made by Johnson 
while employed by the Interchangeable Tool Company, but after John- 

'Keported by Charles C. Lintliicum, Esq., of the ChicaKO bar. 
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son h ad been discharged from that employment, and for the purpose et 
Bupporting a fraudulent claim to an invention really discovered by 
the défendant Hall, put forth for the first time by Johnson after hé 
had been discharged from the service of the Interchangeable Tool 
Company. 

In one aspect the décision of the case dépends upon a question of 
time ; tbat is to say, whether this model, (Exhibit G,) composed of 
brass and iron, was made when Johnson says it was, while he was a 
workman for Hall's company, or at a date subséquent to Hali's dis- 
charge of Johnson. Upon this question much testimony bas been 
taken on both sides. Upon a full considération of ail the évidence 
my conclusion is that Exhibit C was not made when Johnson says it 
was, but subséquent to Johnson's leaving the employment of the In- 
terchangeable Tool Company, and that Moses C. Johnson was not the 
first inventer of the combination described in the patent issued to the 
plaintiff as assignée of Johnson. There must therefore be a decree 
dismissing the bill, with costs. 



Bradlbt & HuBBARD Manuf'g Co. V. Chaeles Parker Ce* 
{Circuit Court, B. Conneeticut. December 39, 1885.) 

1. Patents fob Inventions— Construction oî' Claim. 

Peculiarities of construction will not be construed to be distînctîve featnrea 
of claims, in order to sustain their valldity, where neither the spécification 
nor claims suggest that such peculiarities are a distinctive feature of the in- 
vention. 

2. Samb— Matteb Shown, bttt not Ci.aimed. 

A new mechanical feature of the device was shown in the drawings, but it 
was not described or claimed. Beld, in view of the omission, that the pat- 
ent stated nothing which the public did not already hâve. 
8. Sahb. 

The claims of reissued letters patent No. 7,628, of April 24, 1877, to the com- 
plainant, as assignée of John A. Evarts, for an improvement in extension lamp 
flxtures, cover nothing new, and the patent is therefore defective. 

In Equity. 

Chas. E. Mitchell, 0. H. Platt, and John 8. Beack, for plaintifE. 

Charles R. Ingersoll, for défendant. 

Shipman, J. This is a bill in equity to restrain the défendant from 
the infringement of reissued letters patent No. 7,628, applied for 
April 12, 1877, and granted April 24, 1877, to the complainant, as 
assignée of John A. Evarts, for an improved extension lamp fixture. 
The original patent was dated October 31, 1876. As the décision of 
this case dépends, in my opinion, upon the nature of the Evarts in- 
vention, as described and claimed in the reissued letters patent, I 
quote the entire descriptive portion of the spécification as foUowa : 

» Reported by Charles E. Llnthicum, Esq., of the Chicago bar. 
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"This invention relates to an improvement in wlmt are called ' extension 
lamp flxtures;' that is to say, a flxturewhich, when suspeuded, will allow the 
laœp to be drawn down, or rest at différent élévations, and especialiy to that 
class in whieh a removable shade, ot glass or porcelain, is employed. Such 
shades cannot be made a permanent part of the fixture, and the flxture must 
therefore be constructed with devices for securing the shade, and yet allow of 
its removal, as for cleaning or other purposes. In the usual construction, 
the shade serves as the counter-balance, and rises while the lamp is drawn 
down; hence the shade can serve its full purpose only in one predetermined 
position. ïhe object of this invention is to so construct the flxture that the 
lamp and shade together will be drawn down; and it cousists in combining 
in an extension lamp flxture a shade-ring, provided with a device for remov- 
ably securing the shade to the ring, with the lamp attached to said shade- 
ring, and a weight, of ring form, to serve as a counter-balance, the said ring- 
shaped weight and shade-ring connected by chains or cords over a suitable 
support above, so that the lamp and shade may be drawn down, the weight- 
ring rising from the shade-ring, — ail as more fully hereinafter described. A 
is the shade-ring, from which chains or cords, a, extend up over pulley, o, 6,' 
thence down, and the other end o£ the chains attached to a weight, B, in shape 
a ring, the opening in which corresponds substantially to the opening in. the 
shade-ring; and so that, by drawing down" this shade-ring, the weight will 
rise, as indicated in broken lines; but when the shade-ring is at its highest 
élévation then the weight-ring may rest thereon. As the weight rises, it will, 
owing to its ring or open shape, pass over the smoke-bell, P, and is not there- 
fore limited by the smoke-bell in such rising. The shade, C, is of the usual 
form for such shades, and generally made from glass, porcelain, or similar 
raaterial, a flange on its upper edge entering the ring, A, and so as to rest 
therein, and secured by a set-screw, d, ot other suitable device, which will 
hold the shade in place, and yet allow of its being removed or replaced as oc- 
casion may require. E, the lamp-holder, is attached to the shade-ring, and 
go as to move up and down with the shade-ring and shade, as indicated in 
broken lines. ïo this holder the lamp is secured in the usual manner, ïhe 
ring-weight, B, is made of sufBcient weight to (jpunterbalance the shade, its 
ring, and lamp, and so that tlie lamp may rest at any position between its 
two extrêmes." 

The claima are as foUowa : 

"(1) The combination in an extension lamp flxture of the shade-ring, a de- 
vice for removably securing the shade to the ring, the lamp attached to said 
shade-ring, the ring-shaped weight and shade-ring, connected by cliains or 
cords over a support above, substantially as described. (2) ïhe combination 
in an extension lamp flxture of the shade-ring, a device for removably secur- 
ing the shade to the ring, a shade constructed at its upper edge for attach- 
ment to said shade-ring, and engagement with said securing device, the lamp 
attached to said shade-ring, the ring-shaped weight and shade-ring, connected 
by chains or cords over a support above, substantially as described." 

The lamp met the recognized wants of the public, displaced other 
otie-light extension kérosène fixtures then in the market, and bas had 
a wonderful sale. In 1883 the défendant began to infringe by mak- 
ing an imitation of the important features of the patented lamp, It 
la clearly proved that, in 1865, Mitchell, Vance & Co., oî New York 
city, made and sent to theîr sales-room for sale one one-light extension 
lamp, constructed substantially like the Bvarts lamp, except that the 
porcelain shade was not fastened to the shade-ring, and except also 
that the chains were indirectly connected with the shade-ring by being 
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liooked into the upper ends of the àrmB of the harp, which arms also 
extended through the downwardly projecting flange of the shade-ring. 
By the method of construction there is no way of removing the shade 
except by detaching the ehains, when the suspending device would 
also be disarranged. This lamp was subsequently entered by its 
number in the printed price-list of Mitchell, Vance & Co., but was 
never shown nor described in their printed descriptive catalogue. In 
the Evarts lamp the ehains are directly attached to the upper sur- 
face of the shade-ring, and the two upper ends of the harp are re- 
movably secured to the shade-ring by screws. The harp and the 
shade can each be detached from the shade-ring without interfering 
■with the ehains, and the ring and weight will still be suspended 
■without dérangement of the suspending devices. This arrangement 
is far more convenient than the one shown in the Mitchell and Vance 
device, and this very convenience may hâve given to the Evarts lamp 
its great commercial success. 

The plaintiff earnestly contends that the Mitchell and Vance lamp 
is not an anticipation of the patented invention by reason of thèse 
diiïerences, and that the Evarts patent, fairly construed, means that 
shade-ring and weight-ring must be directly connected to each other 
by the ehains, and not through the intervention of the arms of the 
harp. Such a construction does not seem to me to be tenable, be- 
cause I cannot find in the patent a suggestion that the patentée thought 
that this peculiarity of construction was a distinctive feature of his 
invention. The object of the invention -was so to construct an exten- 
sion lamp, especially of the class having a porcelain shade, which 
must be removably secured to the shade support, that the shade and 
lamp could be drawn down together; and this was accomplished by 
having a ring-formed weight to serve as a counter-balance, the two 
rings being connected by ehains over a suitable support above, so that 
the lamp and shade may be dravyn down while the weight-ring rises 
from the shade-ring. The shade is to be removably secured to the 
shade-ring; the lamp is tobe attached to the shade-ring, so asto mpve 
up and down with the shade; the weight-ring and the shade-ring are 
to be connected by ehains, so that, as the lamp and shade are drawn 
down, the weight-ring rises ; but nothing is said as to the f act that the 
two rings are to be directly connected with each other, so that the 
other parts of the fixture may be disconnected without deranging the 
suspending devices. 

This construction was not, in the mind of the patentée, a part of 
the essence of his invention, and the effect produced by the construc- 
tion was not a part of the expressed object of the invention. The 
direct attachment of the ehains to the shade-ring was shown in the 
drawings, and was a mechanical feature of the device ; but it was not 
made a distinctive part of the patented improvement. The patent 
did not claim, and the spécification did not deseribe, any particular 
mode or method of the connection of the two rings. 
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Without référence to the question whether the improvement was a 
patentable invention, the advanoe which the patentée made was im- 
portant, though apparently slight. He made an universally popular 
lamp, where none, which met the public demand, had previously ex- 
isted, and had he known or appreciated the particulars wherein his 
lamp was in fact an advance he probably would hâve stated them in 
his patent. 

In conséquence of the omission, I think that his patent claims noth- 
ing which the public did not hâve previously, and that the title of 
his assignée to the exclusive use of his aotual improvement is therefore 
defective. The bill is dismissed. 



LooKwooD V. HooPBB and others.* 
(Cfireuit Court, D. MastacAusetts. November 24, 1885.) 

1. Patents pob Inventioks. 

The patent to Rhodes Lockwood, No. 167,445, of September 7, 1875, con- 
Btrued and sustained; foUowing LoeJmood v. Cutter Tower Oo., H Ped. Rep. 
724, and 18 Fed. Rep. 653; and Lochieood v. Cleveland, 18 Fed. Rep. 37. 

3. SAMB — DiSCLAIMEE. 

A disclai mer limiting the claim of this patent to " a rubber eraser havin§ the 
soft flnished erasive surface produced by tumbling the eraser, substantially 
as hereinbefore described, " does not make this. patent a différent one from 
that which was sustained in the cases cited. 
8. Same— Peiob Use— Evidence. 

Affldavits asto a prier use disproved bjr the fact that the parties making 
them had accepted and operated under a liceuse from the patentée. 

In Equity. 

Broume é Browne, for complainant. 

Francis Forbes, for défendants. 

Nelson, J. This case was heard upon the plaintiff's motion for 
an interlocutory injunction to restrain the défendants from selling vel- 
vet erasive rubber, in violation of the plaintifif's patent, granted Sep- 
tember 7, 1875. This patent has been sustained by this court in 
Lockivood V. Cutter Tower Co., 11 Fed. Eep. 724, and 18 Fed. Eep. 
653. After the last décision, that case was reopened upon the de- 
fendant's motion, upon the ground of newly-discovered évidence. The 
original decree has been recently confirmed upon an ex parte hearing, 
the défendant having abandoned the défense of the suit. The patent 
was also sustained by Judge Nixon in Lockwood v. Cleveland, 18 Fed. 
Eep. 37. The défendants in this case are stationers in Boston, and 
procure their velvet rubber of one Faber, a large dealer in erasive 
rubber in New York, and hâve Faber's guaranty to protect them 
against the plaintiff's patent. That the rubber which they are sell- 

■Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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ing is an infringement of the plaintiff's patent, if valid, is not dh- 
puted. 

The patented invention consista in blocks of erasive rubber, from 
■which the glaze or crust, formed on the surface in vulcanization, has 
been removed by the opération of tumbling described in the patent. 
Tumbling blocks of erasive rubber, as well as other small articles, 
sufficiently to clean them, but without removing the crust, is old. But 
it is alleged by the patentée that tumbling was never so practiced be- 
fore his invention as to remove the crust and produce such an article, 
as to the condition of the surface, as he produces. Since the décis- 
ions cited from the Fédéral Eeporter, the plaintiff has filed a dis- 
claimer limiting bis claim to "a rubber eraser having the soft, finished, 
erasive surface produced by tumbling the eraser, substantially as here- 
inbefore described." The défendants contend that this disclaimer 
makes the patent a différent one from that which was sustained in 
the cases cited, and that, therefore, the plaintiff should hâve no ben- 
efit from them in support of his motion. But the disclaimer has only 
explicitly limited the patent to that which this court held to be the 
patented invention before the disclaimer was filed. It is shown, on 
the part of the plaintiff, that the rubber block produced by the tum- 
bling process is distinguishable in appearance from one from which 
the crust might be removed in any other way; and also that it is the 
only known way in which it can be produced without such expense 
as to make it commercially impracticable. Considering, then, the 
invention in the ligbt of the disclaimer, it appears to be, as this court 
has already held it to be, patentable. 

The défendants read affidavits to prove that one Christopher Eoberts 
made and sold, at his factory, in Newark, New Jersey, erasive rubber, 
like the patented article, long before the plaintiff's invention, and has 
doue so continuously ever since. It appeared that ail the erasive 
rubber made by Eoberts was manufactured for Faber and his prede- 
cessors in business; and that Faber has sold only what was manu- 
factured by Eoberts. If, therefore, Eoberts had made ruboer like 
the plaintiff's, the fact must bave been known to Faber. But the let- 
tets of Faber to the plaintiff, which were read in évidence, are wholly 
inconsistent with the claim now made, that this invention was weli- 
known and practiced in Eoberts' factory. 

The affidavits are also disproved by the fact that in 1884 Faber 
accepted a license from the plaintiff to make and sell erasive rubber 
under the patent. Under this license, the plaintiff's rubber was 
manufactured by Eoberts, and sold by Faber, and the latter ac- 
counted for and paid the stipulated license fées until the license was 
revoked by Lockwood, in pursuance of a power reserved to him in 
the written instrument. As it very plainly appears that this suit is 
being defended by Faber under his guaranty given to the défendants, 
his admissions and conduct become important and convincing évi- 
dence. This défense was also set up and abandoned in the reheai- 
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ing of Lockivood v. Cutter Tower Co. The plaintiff will dérive but 
little benefit from the former decrees in his favor, if they cannot be 
used in support of injunetlons, pendente lite, against palpable in- 
fringements, such as Faber's are shown to be. Injunction to issue. 



Bebwind and others v, Schultz.* 
(District Court, 8. B. New York. October 80, 1885.) 

1. Mabitimb Lien— Supplies— Pbesumption of Liek — Bt What Ebbxttted. 

_ The f urniahing of supplies to a f oreign vessel makes a prima, facie case of 
lien. Tliis presumption is rebutted by proof that the master or agent order- 
ing the supplies had funds in hand sufflcient to meet the bill» incurred; that 
the material-man either had notice of thèse facts, or had Isnowledge of facts 
sufflcient to put him on inquiry; and that reasonable inquiry or due diligence 
would hâve informed him of the fact that there were such funds and no need 
of crédit. 

2. Same— Matebial-Maît— lîfQtriBY as to Funds— Statement. 

8. & Co. were the regular agents in New York of the 8. L. line of steam-ships, 
charged with attending to the New York business of the line, coUecting in- 
ward freights, and paying bills. On their order, coal was furnished to the 
steam-ship K., one of the line, by libelants. There was no express référ- 
ence made, on ordering the coal, to the owner of the steamer, and both par- 
ties expected payment to be made by 8. & Co., and at that time S. & Co. had 
funds of the steamer in their hands sufflcient to pay for the coal. No inqui- 
ries were made by libelant of 8. & Co. as to the terms of their agency, the state 
of the ship's account, or as to the necessity of any crédit. S. & Co. after- 
wards gave a check for the coal, post-dated, and libelant receipted the bill as 
paid, which receipt S. & Co. subsequently showed to the owner, asserting 
that the bill was paid, and on the faith of which the owner made an advance of 
$5,000 to 8. & Co., which he testified ho would not hâve donc had he not sup- 
posed this bill was paid. The check not being paid at maturity, and the agency 
of the line being taken from S. & Co. , and their crédit becoming poor, libelant 
brought this action against the ship-owner, who claimed that he was not 
liable on account of the dealings between libelant and S. & Co. Héld,, that if 
the ship were liable, respondent, as owner, wonld also be liable; that the law 
requires of a material-man reasonable inquiry before presuming to charge the 
ship, whenever he knows that the person ordering the supplies is in receipt of 
funds on the ship's account. As 8. & Co. had in their hands sufflcient funds 
to pay for the coal, and intended to pay for it, and as reasonable inquiry on 
the part of libelant would hâve shown him that there was no need, and con- 
sequently no authority, for charging the ship, held, that the ship was not 
bound, so that the owner could not be held liable on the ground that the ship 
was lawfully charged. 
8. Samb — Principal and Agent — Ship- Agents — Authobitt to Charge Foe- 
BiGN Pbincipal. 

8. & Co. being the regular résident agents of the steam-ship, appointed by 
the foreign owner to conduct the gênerai business of the ship in New York, 
and it not appearing that either by usage or by the terms of the agent's au- 
thority were the libelants precluded from charging the owner personally, Mi^, 
that libelants did not sell the supplies exclusively on S. & Co.'s crédit; and if 
the bill were not paid by 8. & Co. within a reasonable time, libelants might 
lawfully resort to the principal. The English doctrine that, on a sale to the 
agent of a foreign constituent, the principal is not chargeable, is not appli- 
cable. The gênerai rule stated. The Suliote, 33 Fed. Kep. 919, distinguislied. 

'Eeported by K. D. & Edw. G. Benedict, Eaqs., of the New York bar. 
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4. SaME — EqUITABIiE ESTOPPEL. 

But as libelants had delivered to 8. & Co. the receipted bill, on th.e faith of 
which advances were made by tàe owner, which would not hâve been made 
but for thia receipt, held, that thèse circumstancea constituted an équitable es- 
toppel that justly threw upon libelants the résulte of their own fault in giving 
a receipt without présent payment, and therefore that the libel should be dis- 
missed. 

In Admiralty. 

Wilcox, Adams & Macklîn, for libelants. 

Jas. K. Hill, Wing de Shoudy and H. Putnam, for respondent. 

Brown, J. The libelant seeks to recover of the respondent the 
Butn of $1,472,50 for coal furnished to the steamer Katie at New 
York, in September, 1884. The respondent contends that the libel- 
ants are precluded from any claim on him in conséquence of their 
dealings with Slocovich & Co., the ship's agents, who ordered the coal, 
and whose check they received in payment. 

The case présents questions not unfrequently arising in this port 
under dealings with resident"ship-agents."80 called, appointed by the 
foreign owners; and as the légal character of thèse spécial agents, 
and their relation to the ship and to her owners, are not defined in 
text-books, and are rarely specially alluded to in the reports, I shall 
state the facts of the case with some fuUness. 

The Katie was one of two steamers owned by the respondent, a 
résident of Stettin, Germany, which tormed a regular Une, known as 
the "Stettin Lloyds," plying between that port and New York; one 
steamer leaving New York every two weeks. Prior to March, 1884, 
the libelants had occasionally supplied coal to the steamers, through 
the orders of Wright & Co., who were then the ship's agents in New 
York, and by whom the ship's bills were paid. In the spring of 1884, 
Slocovich & Co. were substituted as agents in place of Wright & Co., 
with the powers and duties definôd in the following letter: 

"New York, March 14, 1884. 

"Messrs. Sloœvich & Co., New York — Gentlemen: With référence tothe 
various conversations we had lately, I herewith agrée to let you liave the 
agency of my Une, — Stettin Lloyd Ce, H. S. Schultz, Stettin American Steam- 
ship Line, — between this port and Stettin, for this port, and I désire you to 
attend to ail the business of thèse steamers, with the exception of the passen- 
ger department. 

"You agreed to charge nothing for the collection of inward freights; and 
on the outward freight engaged by you I allow you 2\ per cent., and broker- 
ages, so far as such hâve been actually paid. I rely, however, upon your 
using ail discrétion to make the brokerage as light on the vessels as possible. 

"Âll discounts and drawbaeks which might be allowed by people supplying 
the ships with stores of every kind, or by meohanics doing work for my ships, 
to be deducted from the bills, to the advantage of the line; and I look to you 
to also prevent your men and my employés to receive theraselves profits which 
honestly ought to go to the ships. You will hâve to wateh ship-chandlers, 
and otlier such people, and revise their priées and discounts from time to time. 
I hâve made agreements with some parties at présent, but priées may décline, 
and ought always to be watched. 
v.25F,no.l5— 58 



914 FEDERAL SEPOHTIEB. 

"Besides economy, dispatch is o£ the greatest importance; and the sailing 
days ought to be kept by ail meaas, however, with as little extra expense as 
possible. 

"AU bills for the ship must be paid promptly, and receipted bills must ac- 
company the account of each voyage as vouchers. In exceptional cases, where 
receipteti bills cannot be sent, each case must be explained in f uU. As a rtUe, 
my ships bring freights larger than the New York expenses, when the sur- 
plus is to be sent as I may direct hereafter. In case when the freight does 
not coverthe New York expenses, the stevedore's orsomeothersuch bill may 
be put off till the next voyage, or else you are at liberty to draw upon me at 
30 days, in marks, on Stettin, or in £M, payable with the Union Bank of Lon- 
don, London. 

"I cannot give you any definite, binding instructions as to the rates and 
the gênerai management of my ships, but must entirely rely upon your using 
every exertion to secure the best freights for me you oan. For further dé- 
tails I refer to a letter to Mess. Simpson, Spence & Young herewith, which 
please peruse and hâve copied. 

"My telegram address is Lloyd, Stettin. Arrivai and departure of every 
steamer is to be cabled, and, with the latter, the freight amount in £M aboard. 
Names of steamers need not be mentioned, because, as a rule, we will kn9w 
that. * * * 

"Trusting that our business connection thus formed may be a lasting one, 
and turn out to our entire satisfaction, I am, gentlemen, 

"Yours, very truly, Stettin Lloyd Co. 

"H. S. SOHULTZ." 

As an inducement to transfer the agency to them, Slocovich & Ço. 
had agreed to œake to the respondent, during the agency, a stand- 
ing loan of $10,000, secured by insurance on one of the ships. This 
loan was made in the form of four notes of Slocovich & Co. at three, 
six, nine, and twelve months, for $2,500 each, two of which, amount- 
ing to $5,000, Slocovich & Co. paid at maturity, in June and Sep- 
tember, 1884. They had also aceepted a further accommodation 
draft drawn on them by the respondent for $1,785. But thèse deal- 
ings were, as I find, whoUy outside of the ship's accounts, and not 
intended to enter into them in any way. They hâve no bearing, 
therefore, upon the first material question in this case, viz., to whom 
must the crédit for the coal be held to hâve been given ? 

The coal was ordered by Slocovich & Co. for one of the regular 
trips of the Katie. It was delivered to the steamer on September 
13, 1884, and a bill rendered to Slocovich & Co., amounting to 
$1,520, headed "Dr. Steamer Katie & Owners." No supplies had 
been previously furnished by the libelants to either steamer of the 
line since Slocovich & Co. had acted as agents. But a week after 
the substitution of Slocovich & Co. in place of Wright & Co., the 
libelants, by letter of March 21st, addressed to the respondent, re- 
quested him to "continue favoring us with your orders as heretofore." 
No reply was made by the respondent. The Katie sailed about Sep- 
tember 30th, and the agent's account of the voyage was rendered up 
to that date. This account contained some 42 débit items pertain- 
ing to that trip, represented to hâve been paid by Slocovich & Co., in- 
cludingthe item of $1,520, for the coal in question; it stated the cred- 



BEBWIND V. SCHULTZ. 915 

its from freights, and from advances received by Slocovich & Co., and 
concluded with a balance to the crédit of the ship, after the charge for 
the coal as paid, of $20.64. Several demanda were made by the libel- 
antB on Slocovich & Go. for payment, but when does not appear. On 
the thirteenth or fourteenth of November, the Katie again arrived in 
New York, wiih the respondent on board. The captain was soon after 
informed by the libelants that their bill of September had not been 
paid by Slocovich & Co., and the captain informed the respondent. 
On November 17th, the libelants' collector again called on Slocovich 
& Co. for payment, when the latter gave the collector a oheok post- 
dated November 24th, for the amount of the bill, less a déduction of 
10 cents per ton, redncing the bill to $1,472.50, which the collector 
received in payment, and thereupon receipted the bill as paid. On the 
afternoon of the same day the respondent was in the office of Slocovich 
& Go., and was assured that the libelants' bill was paid, and that they 
had the voucher: whether the voucher was shown to him at that 
time or not, he is uncertain. It was given to him a few days after- 
wards. On the same afternoon of November 17th, supposing the bill 
paid, the respondent advanced to Slocovich Se Go. ^Él.OOO, upon the 
master's draft, which he testifîed he should not hâve advanced had 
he not supposed the libelants' bill for coal had been paid, as was 
stated, and as appeared from the voucher. On the 24th, the oheck 
maturing on that day was protested for non-payment, and was duly 
returned to the libelants. On the foUowing day the agency was taken 
from Slocovich & Go., and their crédit bas not since been considered 
good. On December 8th, Slocovich & Co. by letter requested the 
libelants to return to them their check of $1,472.50, as they had 
"credited Mr. Schultz that amount in gênerai account," and "to ap- 
ply to him for payment thereof . " By letter of the same date they 
also notiûed Mr. Schultz that they had "credited him $1,472.50 in 
gênerai account" for coal, and requested him "to pay the same to 
the libelants, as it was still due to them." On the lOth they again 
wrote to the libelants : "Mr. Schultz ♦ • * having assumed to 
pay your bills against steamer Katie, you will please look to him for 
payment, as we hâve no funds in our hands belonging to the Une." 
The respondent had not assumed to pay the bill, but, upon request 
by the libelant to pay, had refused to pay it, on the ground that he 
had paid it once already in Slocovich's accounts. Some lawsuits en- 
sued between Slocovich & Co. and the respondent upon their respect- 
ive demands, and those suits are still. pending. The libelants did 
not return the check to Slocovich & Co. This libel was filed Febru- 
ary 16, 1885. The check of Slocovich & Co. was produced by the 
libelants on the trial. The libelants, at the time of supplying the 
coal, made no inquiry whether Slocovich & Co. were in funds or not. 
The libelants testified that they knew Mr. Schultz before, and knew 
that he was owner; and that the crédit was given to the ship and 
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owners, and noi to Slocovich & Co. No demand on the captain or 
upon Mr. Schultz was made for payment, until some time after the 
protest of the check of Slocovich & Co. 

Upon thèse facts it appears : (1) So far as respects the moneys 
appertaining to the ship's accounts, Slocovich & Co. had fùnds of the 
ship more than enough to pay for the coal. (2) The libelants knew 
that Slocovich & Co. vrere the ship's agents, charged with attending 
to her New York business, in colleoting her inward freigbts, and pay- 
ing" her bills ; and they knew that Mr. Schultz was the foreign owner. 
(3) They made no inquiries of the master or of the agents as to the 
particular terms of his ageney, the state of the ship's accounts, or as 
to the necessity of any crédit, so far as that might dépend on funds 
in the agents' hands, (4) There is no reason to suppose that the 
facts would net hâve been aseertained upon inquiry of Slocovich & 
Co., or of the master of the ship. (5) The coal was ordered by Slo- 
covich & Co. in their own names, with no express référence to Mr. 
Schultz, or to any responsibility of the ship or of her owners ; and pay- 
ment was expected by both parties to be made by Slocovich & Co. 

If, upon the above facts, the ship would be liable, doublless the 
owner would also be liable, So far as respects a lien on the ship, 
the case is not différent in principle from that of The Suliote, 23 Fed. 
Rep. 919, although the excess of funds was there much greater; and 
it was there held that no lien existed on the ship. The furnishing of 
oieeded supplies to a foreign vessel does, indeed, make a prima fade 
case of lien ; beoause, prima facie, in a foreign port, there is pre- 
Bumptively a need of crédit to obtain them. But this presumption is 
only prima facie. It is rebutted by proof that the master or agent 
had funds in hand sufScient to meet the bills incnrred, and that the 
material-man had either notice of the facts, or had knowledge of facts 
and circumstances sufiicient to put him on inquiry, and that reason- 
able inquiry or due diligence would hâve informed him of the fact that 
there were suoh funds and no need of crédit. Under such circum- 
stances the master has no authority to charge the ship. It is conse- 
quently immaterial in such cases that the material-man supposed the 
ship was liable, or that he charged the ship upon his books, so long 
as neither the owner nor the agent did anything to lead him to rely 
on the ship. . His doing so is in his own wrong. 

The above rules hâve been so often laid down by the suprême court 
that répétition of them seems needless. I quote but a few passages 
only. In the last case in the suprême court in which the subject is 
referred to, {Insurance Co. v. Baring, 20 Wall. 159,) Olifford, J., 
says (page 163) that the presumption of necessity for a crédit of the 
ship prevails "unless it appears that the master had funds on hand, 
or at his command, which he ought to hâve applied, * * » and 
that the material-men knew that fact, or that such facts and circum- 
stances were known to them as were sujicient toput them upon inquiry, 
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nnd to show that ifthey had used due diligence they would hâve ascer- 
tained that the master had no authorïty to contract for such repairs and 
supplies on the crédit of the vessel." 

In the next preceding case in whioh the subjeet is referred to, (The 
Emily Souder, 17 Wall. 666,) Mr. Justice Field, in delivering the 
judgment of the court, says (page 671) that the presumption above re- 
ferred to "can be repelled only by clear and satisfactory proof that the 
master was in possession of funds applicable to the expenses, or of a 
crédit of his own, or of the owners of bis vessel, upon which funds 
could be raised by the exercise of reasonable diligence, and that the 
possession of srfch funds or crédit was known to the party making the 
advances, or could readily hâve been ascertained by proper inquiry." 

In the case of The Kalorama, 10 Wall. 212, not long before, Clif- 
FOBD, J., said: 

"The authority of the master in such cases is implied from the necessity for 
the repairs or supplies, the want of funds for that purpose, and inability to 
procure the same, and the absence of the owner." 

Thèse observations are essentially the same that had already been 
fepeatedly made in the cases of The Grapeshot, 9 Wall. 129, and The 
Lulu, 10 Wall. 192. 

Thèse qualifications of the master's authority, so often declared by 
the suprême court, are not légal fictions. They are substantial con- 
ditions and limitations of the master's authority, founded upon the 
soundest of reasons, to prevent claims of an implied hypothecation 
of vessels in circumstances where no need of it exists, and where, to 
uphold such liens, would afford temptations to fraud and to the in- 
jury of absent owners. AU that this rule imposes on the material- 
man is reasonable inquiry, so as to avoid frauds on absent owners. 
The Secret, 3 Fed. Rep. 667; The Washington Irving, 2 Ben. 318. 
There is searcely a modem maritime code that has not put some lim- 
itations upon the old rule of the civil law, that gave a lien on the ship 
for ail contracts in her behalf and for her benefit. 

The limitations of our law, so clearly laid down by the highest au- 
thority, must be fairly applied. They manifestly require of the mate- 
rial-man reasonable inquiry before presuming to charge the ship, 
whenever he knows that the person ordering the supplies is in reoeipt 
of funds on the ship's account. That was well known to the libelants 
in this case. It is implied in every case of résident agents of an es- 
tablished line. It is a part of the duty of such agents to coUect ail 
freights and pay ail bills. The libelants knew that Slocovich & Go. 
were in the constant receipt of funds of the ship. They had in fact 
sufficient funds to pay for thèse supplies. They intended to pay for 
them, and not to create a burden upon the ship. Knowing that 
Slocovich & Co. were agents collecting the ship's funds, the libelants 
could not keep silence and lawfully charge the ship, when reasonable 
inquiry of the master or et Slocovich & Co. would hâve made known 
to them that there was no need, and hence no authority, for doing 
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so. The ship, therefore, waa not bound; and the owners cannot be 
held liable upon the ground that the ship was lawfully charged. 

2. WhetLer the owners are liable, although the ship was not, dé- 
pends on the law of agency, and on the question whether Slocovich 
& Co. had authority to bind the owner; and whether it was the intent 
of the transaction that the owner should be bound. 

In the case of The Suliote, supra, the agents were appointed by 
the master for a single and spécial occasion only, and had no author- 
ity beyond his. In this case the agents were appointed, not by the 
master, but by the owner, for the continuous and gênerai agency of 
the line at this port, in respect to ail the ship's ordinary business 
hère. They were accountable to the owner only, and removable by 
him only. Within the limits of their agency, they were gênerai 
agents, and had such authority as by usage belongs to that employ- 
ment. By the gênerai law of this country as well as of England, 
when gênerai agents buy in their own names, but really for account 
of their principal, the seller bas an option to look to either for pay- 
ment; unless (1) he trusted the agent exclu si vely ; or (2) by the 
usage and nnderstanding of the business the agent only is held ; or 
(3) unless the spécial circumstances of the case show that only the 
agent was intended to be bound, and the seller knew it, or was charge- 
able with knowledge of it. In ordinary commission business, by the 
law of England, where the agent buys in his own name for account 
of s, foreign principal, under the long-settled usage and nnderstand- 
ing in business, the agent only is bound. He is in fact the principal 
as respects the seller, and under the usage he bas presumptively no 
authority to pledge his foreign principal's crédit. This is also sus- 
tained by reason of the inconvenience of admitting privity of con- 
tract between him and the seller on ail subcontracts. See citations 
in The Suliote, supra; Story, Ag. §§ 268, 433, 434; Whart. Ag. § T91. 
More than 50 years ago Lord Tenterden, in the case of Thomson 
V. Davenport, 9 Barn. & 0. 78, 86, said this was the settled under- 
standing of trade in such cases. In the récent case of Maspons v. 
Mildred, 9 Q. B. Div. 541, it is said that nearly ail the continental 
codes contain provisions to the same efifect. Such are section 381 
of the récent Italian Code, section 119 of the Spanish Code, and 
section 78 of the Netherlands Code. Cases in which the principal 
was originally bound, and has remitted funds to the agent for pay- 
ment, which hâve been misapplied, are not analogous. Muldon v. 
Whitlock, 1 Cow. 290, and cases there cited ; Keay v. Fenmck, 1 C. P. 
Div. 745; Davison v. Donaldson, 9 Q. B. Div. 623. 

In this country few cases bave arisen that hâve directly presented 
the question for adjudication. It was referred to and discussed in 
Kirkpatrick v. Stainer, 22 Wend. 244, and in Bray v. Kettell, 1 Al- 
len, 80; but as no usage of business in those cases appeared, the 
grounds of the English cases failed, and the gênerai doctrine that 
the seller bad an option to resort to either was maintained. See, 
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alBO, Whitney v. Wijman, 101 U. S. 392 j Oelriclts v. Ford, 23 How. 
49, 64; 2 Kent, *630, note; Taintor v. Prendergast, 3 Hill, 72; Barry 
V. Page, 10 Gray, 398. The agent, buying in bis own name, may 
nndoabtedly keep the title to the property in himself , until some dis- 
tinct act of appropriation to the principal's use. The St. Joze Indiano, 
1 Wheat. 208, 213; Farmers', etc., Bank v. Logan, T4 N. Y. 568, 577; 
McCulough v. Thompson, 45 N. Y. Super. Ct. 449. 

There are doubtless reasons of convenience, in the case of the 
owners of foreign steam-ship Unes, quite as jusl and cogent as in 
other branches of business, ■why foreign principals might not wish to 
be held liable upon ail the contraets of their agents hère. The nu- 
merous bills incurred for the ship on every trip (there being over 
30 in this instance) expose the ship to a liability to attachaient at 
the instance of every dissatisfled creditor, if the foreign principal is 
held as debtor ; and this, consequently, exposes her to the danger of 
more or less interruption and delay in her trips, -when promptness 
and dispatch are of the first importance. The désire to avoid this 
liability, and the vexations attending it, might furnish a good reason 
for the appointment of local responsible agents of the ship, résident 
hère, and designed to act as principals only, in their dealing with 
third persons. But whether that is the aotual intent and under- 
standing in the appointment of thèse local ship's agents, and whether 
there are any such légal limitations upon their authority, must dé- 
pend upon the terms of their appointment, and on the général under- 
standing in the business as aSecting the seller with notice of thèse 
limitations. 

No évidence was given in thia case of any such limitation of the 
authority of the ship-agents, either according to any usage or by the 
understanding of business men in this port; and so far as I am 
aware, no such usage in this country bas been shown in any similar 
case. The circumstances that usually attend the furniahing of reg- 
ular steam-ship iines with supplies are in some respects différent 
from the dealings with agents in most other kinds of business. The 
supplies are furnished and delivered to the ship herself, not to the 
agent. They are at once appropriated to the ship's use. The title 
to them cannot, like most other marchandise, be controlled by the 
agent for his own security. The fréquent présence of the ship hère 
furnishes also ample security to the material-men ; so that they nat- 
urally look to the ship and owners as their ultimate security, tiiough 
doubtless expecting payment through the agents, The almost uni- 
versal habit of charging such supplies to the "ship and owners" ac- 
cords with this view ; though such an entry may be of little or no 
weight in particular cases, against other spécial indications of crédit 
to the agent. 

Nor does the letter of appointment and instructions in this case 
from Mr. Schultz to Slocovioh & Co. indicate any clear intent to make 
Slocovich & Co. the only principals in contraets for supplies on the 
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Bhip's account, or to exclude any liability of his own. On the con- 
trary, he says in one passage: "I hâve made agreements with some 
parties at présent, but priées may décline, and ought always to be 
watehed." The letter from the libelants direetly to Mr. Sehultz, re- 
questing a continuance of his favors, shows the same understand- 
ing on the libelants' part. The passage relating to stevedore's bills 
rather indieates that the owner was contemplating his own liability 
to the stevedore. So far as the évidence shows, therefore, neither by 
usage, nor by the terms of the agents' authority, were the libelants 
precluded from charging the owner personally; and, upon the évi- 
dence of Mr. Slocovich and of the libelants, I must hold that they did 
not sell exclusively upon the agents' crédit ; and hence, if the bill were 
not paid within a reasonable time on demand upon the agents, the 
libelants might lawfully resort to the principal as boand bythe orig- 
inal contract. 

3. There is another feature in this case, however, that, upon the 
évidence, compels me to disallow any recovery from the respondent, 
viz., the delivery bythe libelants of their receipted bill, on the seven- 
teenth of November, to the agents, and the respondent's subséquent 
advance of $5,000 to the agents, in part, at least, upon the faith of 
this voucher. The respondent testifies that he would not hâve ad- 
vanced this money had he not been assured by thô agents that the 
bill was paid, and that they had this voucher, as they did in fact 
hâve it. Mr. Sehultz's testimony on this point seeras entirely prob- 
able from the circumstanoes, and is entitled to crédit. Where the 
principal bas "dealt diflferently with the agent," says Lord Ellen- 
BOKOUGH, in Wyatt v. Marquis of Hertford, 3 East, 147, "on the sup- 
position that the demand had been satisfied, as the reeeipt imported, 
no doubt the défendant is discharged." This principle was followed 
and applied in Oheever v. Smith, 15 Johns. 276, and approved in 
Muldon V. Whitloch, 1 Cow. 290, 308, where the court say: 

"If a man dealt with the agent of another in such a manner as to enable 
him to settle with his principal, and to receive from him a sum of money or 
other advantage which otherwise he would not hâve been able to obtain, and 
the principal does so settle with his agent, he will not afterwards be respon- 
sible upon the contract of his agent if he fail to pay." The Active,. Olaott, 
286; Story, Ag. § 434; Whart. Ag. § 219. 

Thèse circumatances constitute an équitable estoppel that justly 
throws upon the libelants the results of their own fault in giving a 
reeeipt without présent payment, within the principle laid down in 
Morgan v. Railroad Co., 96 U. S. 716, 723; Mer chants' Bank v. State 
Bank, 10 Wall. 604. The above-cited cases are strictly applicable; 
and the libel must therefore be dismissed; but, under the circum- 
stances, without costs. 

For a full discussion of the subjeot of maritime liens see The De Smet, 10 Fed. Eep. 
■tôS, and note by Orlando F. Bump, 488 to 497. 
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The a. Demerest, etc. 

The Pequot, etc. 

EoNAN V. The A. Demerest, etc., and another, etc. 
{District Court, 8. D. New York. January 5, 1886.) 

1. Coiii/isiON — LooKOUT— East ErvEB Navigation. 

A steamer in the nlght-time, in thé East river, seeing a red light nearly 
ahead, but on thé port hand, is not thereby excused from keejjing aay further 
watch upon that light; especially in view of a known practice for beats in 
that vicinity to go to the left. 

2. Same— Brooklyn Bridge — Blbotrio Liohts. 

Upon évidence showing that the electric lights on the Brooklyn bridge 
dazzle the eyes of pilots nearing the bridge, so that for several hundred f eet 
on either side they cannot properly distinguish the ordinary lights of vessela 
ahead, held, that common prudence requires that this space be passed over at 
only moderato speed, as in cases of f og. 
8. Same— Crossino to Lept — Custom, when no Défense. 

The practice of tugs coming down withthe ebb-tide to go voluntarily tothe 
left, near the Brooklyn shore, above the bridge, is no légal justification or ex- 
cuse for a tug's Crossing the river from the New York side for that purpose 
in the night-time, within a half mile of the bridge, considerinç the liability to 
meet ascending steamers, and the blinding efifect of the electnc lights. 
4. Same— Case Statbd — Stoppino and Baokinq — Mutual Fault. 

The steamer P.,bound up, came in collision -with the towof the D., coming 
down with the ebb-tide, a short distance above the Brooklyn bridge, in the 
evening, and about one-third the distance across from the Brooklyn shore. 
A third of a mile above, the D. was on the New York side of the center of 
the river, and showed her red light to the P. a little on the latter's port bow. 
The D. unnecessarily crossed the river to go to the left, as often practiced in 
that vicinity, and soon gave the P. two whistles. The P. replied with one. 
Neither slackened speed until a second exchange of contrary signais, when 
near each other, and the collision was then inévitable. The r. kept no watch 
on the D. af ter seeing her red light until her signal of two whistles was heard, 
and the D.'s green light was then seen for the first time. Held, both in fault, 
— the P. for not keeping up her watch on the D. after seeing her red light, 
specially in view of the known practice for descending tugs to go near the 
Brooklyn shore, also for not reversing at the flrst contrary signais, and also 
for not moderating speed in going through the glare of the electric lights of 
the bridge; the D. for crossing the river under such circumstances, and for 
not reversing at the flrst contrary signais. 

In Admirai ty. 

Carpenter é Mosher, for libelant. 

Hyland é Zabriskie, for the A. Demerest. 

Miller, Peckham é Dixon, for the Pequot. 

Brown, J. The collision in this case occurred in the East river, 
after dark, a few hundred feet above the bridge, nearly abreast of or 
a little below Catharine-street ferry, and probably about one-third of 
the way across from the Brooklyn shore. The steam-tug Demerest 
■was coming down with the ebb-tide, with a canal-boat lashed on each 
side, projecting some 40 feet ahead of the tug's stem. At the mo- 
ment of collision, the tug had headed considerably to the Brooklyn 
shore. The steamer Pequot, coming up, ran through and eut off the 
bow end of the starboard canal-boat without touching the stem of 
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the tug. There is considérable contradiction as regards the lights 
seen or visible, and also as to the signais given and heard. 

The -witnessess for the Demerest say that from Jackson street 
down the tug was heading somewhat towards the Brooklyn shore, so 
that their green light only was visible to the Pequot, which they say 
was a little on their starboard bow. The Pequot's witnesses say that 
they saw the Demerest's red light on their port bow, and hence were 
in no danger from her; and that their atteation was necessarily given 
to the St. John, which they were meeting and passing to the left. It 
is not certain that the red light, alleged by the witnesses of the Pe- 
quot to hâve been seen at some distance on their port hand, was the 
light of the Demerest; although, in the absence of proof of the prés- 
ence of any other yessel in that vicinity, it would seem probable that 
that red light was the Demerest's. But neither seeing the Demerest's 
red light to port, nor the présence of the St. John on the starboard 
hand, could excuse the Pequot for not keeping any further watch 
upon her port side. It is évident that after the red light was seen 
some considérable time elapsed before the Demerest's two whistles 
were given, when she wasshowing her green light; yet her changes of 
position and lights in the meantime had not been previously observed 
by the Pequot. The Pequot was remiss, therefore, in not keeping a 
proper watch upon her port hand. The Pequot gave one whistle in 
reply to the Demerest's two whistles. At thèse contrary signais there 
was évident risk of collision; and the Pequot was guilty of the fur- 
ther fault of not immediately stopping and reversing as the rules re- 
quire. The order to reverse was not given until afterwards, when 
too late to be of any use. The weight of évidence also shows that 
the collision was considerably on the Brooklyn side of the center of 
the river. It is shown that the usual custom of such tugs coming 
down the river upon the ebb-tide is to go in towards the Brooklyn 
shore, of which the Pequot must bave been aware. Whether this cus- 
tom be justifiable or not, the Pequot, knowing it, was bound to watch 
and see whether the Demerest, though on her port hand when at a 
distance, was not crossing to the Brooklyn shore as customary. She 
was in faot doing so; and it was this fact, coupled with the Pequot's 
want of observing it, that brought about the collision. 

The Demerest had no lookout, except the pilot in the wheel-house. 
I am not clear, however, that he did not hâve ail the notice of the 
position of the Pequot that a lookout in addition could hâve given 
him. But it is clear that the first answering whistle of the Pequot 
was one whistle only; and therefore the pilot of the Demerest could 
hâve heard but one from her. With the vessels approaching at the 
rate of 12 or 14 miles an hour, and so nearly ahead, the danger of 
collision from that moment was manifest. It was equally the duty 
of the Demerest, therefore, to stop and back at once. She did not 
do so, but waited for a further exchange of contrary signais, when 
Bhe reversed ; but the collision was then inévitable. 
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The dazzling effect of the electric lights upon the bridge ia euch as 
to add to the difficulties of navigation in the night-time by vessela 
passing each other in that vicinity. Pilots, when nearing the bridge, 
cannot properly distinguish ordinary lights just beyond the bridge. 
Common prudence would therefore seem to require of ail vessels ap- 
proaching the bridge a material diminution of speed. For a distance 
of several hundred feet above and below, the efïect of the brilliant 
lights of the bridge is to prevent the ordinary lights of vessels in the 
river from being recognized. In going through this space, boats are 
in no better position, as respects seeing lights, than in navigating 
through a fog; and there is the sanje reason for moderatîng speed in 
the one case as in the other. The évidence shows that the practice 
of moderating speed in nearing the bridge bas been already, to some 
extent, adopted by prudent pilots. Neither the Pequot northe Dem- 
erest in this case adopted this précaution. If they had done so, the 
collision would probably bave been avoided. The above-mentioned 
violations of spécifie statutory rules, however, require that both shall 
be held answerable to the libelants. 

The Demerest is, I think, chargeable with further fault in crossing 
the river towards the Brooklyn shore under the eircumstances of this 
case. The custom of vessels coming down the river to go tothe left, 
and near to the Brooklyn shore, in the région of Catharine ferry, is 
not one entitled to any favor; and to cross the river for this purpose 
from the New York shore, when not far above the bridge, and in the 
night-time, is peculiarly dangerous, considering the dazzling effect of 
the bridge lights, which prevent the pilots of steamers coming up from 
seeing vessels thus crossing ahead of them, as they ought to be seen 
to be properly avoided. Crossing to the left under such eircumstances 
is manifestly dangerous to life and property. It cannot be justifled 
or excused by any alleged practice or custom; and I must hold it to 
be at the péril of ail vessels that voluntarily pursue such a practice, 
in the absence of any spécial eircumstances of necessity requiring it. 

The évidence shows in this case that below Jackson street the Dem- 
erest was still on the New York side of the river; and, in less than a 
third of a mile further down, she is found at least two-thirds of the 
way, and her own witnesses say much more, towards the Brooklyn 
shore, and her tow in collision with the Pequot. This crossing to the 
left was the primary and gênerai cause of the collision. It is proba- 
ble that the Demerest's red light was seen from the Pequot, and on 
the latter's port bow, as her witnesses allège ; but this was when the 
Demerest was not far below Jackson street. Moreover, if the pilot 
of the Demerest could, as he says, see lights for a distance below the 
bridge, he ought to bave seen the Pequot coming up; and it he saw 
her, he was bound to keep to the right. If, on the other hand, he 
could not see her on aecount of the bridge lights, nor the Pequot see 
bis lights, the pilot of the Demerest was nevertheless bound to know 
that steamers, though not visible, were likely to be coming up, as tha 
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Pequot was coming, near the center of the river; and he was there- 
fore boimd to avoid crossing the center of the river and going to the 
ieft towards the Brooklyn sida, under cii'cumstances in whioh neither 
could see the other in time to avoid collision. The libelant is entitled 
to a decree against both vesaels, with costs. 



The City op Mexico. 

United States v. The City op Mexico, 

(.District Court. 8. D. Ifew York. Kovember 30, 1885.) 

1. Aerest— Reasonable Cause— Section 970, Rev. St. — Oppicebs Protected. 
Persons who carry on trade up to the brink of illegality must avoid at their 
péril additia- il circumstances of suspicion, wliether in the suppresaio veri or 
suggestio fatsi. 

3. Same— Probable Cattse — Certificats. 

Reasonable cause, under section 970, Rev. St., is the same as probable cause; 
and where reasonable grounds appear for the belief that the law has been 
vioiated, itisthe duty of the offlcers to arrest apparent oflenders; and that 
section makes it obligatory on the court to grant a certiflcate for their protec- 
tion. 

3. 8amb — Statement op the Case. 

The steamer City of M. was chartered for the beneflt of the insurgents at 
Barranquilla to carry arma for their use. The manif est filed by her agents be- 
fore Bailing didnot state that she had arms aboard. The supplemental mani- 
f est was delayed long after the time allowed by law, and a f aise destination 
was given. An agent of the insurgents accompanied the ship, and as soon as 
her arms were discharged at Barranquilla she departed for Rio Hacha with 
a troop of soldiers, who captured the custom-house offlcers, and afterwards 
attempted tomake use of the steamer to capture a Colombianvessel; and the 
mate made affldavit of the unlawful intent of the expédition. Held, that thèse, 
with other circumstances, alïorded probable cause for arrest of the Vb.jsel, 
and that a certiflcate thereof should be Issued, though upon the trial the 
vessel was discharged. 

In Admiralty, 

William Dorsheimer, Atty., S. B. Clarhe, Assisi. Atty., for the 
United States. 

W. W. MacFarland for claimant. 

Brown, J. The City of Mexico having been seized by the col- 
lecter for an alleged violation of the neutrality laws, and afterwards, 
upon trial, released by this court, (24 Ped. Eep. 33,) application is 
made on behalf of the collector, under section 970 of the Kevised 
Statutes, for a certiflcate of reasonable cause. By that section of the 
statutes it is made obligatory upon the court, in case it appears that 
there was reasonable cause of seizure, to cause a proper certiflcate 
thereof to be entered; and, in that case, neither the person who made 
the seizure nor the prosecutor will be liable to suit therefor. The 
"reasonable cause" referred to in this statute means the same as prob- 
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able cause. Siacey v. Emery, 97 TJ. S. 642, 646. In Locke v. U. S., 
Y Cranch, 339, Marshall, C. J., says : 

"The term 'probable cause,' according to its gênerai acceptance, meansless 
than évidence which would justify condamnation, and in ail cases of seizure 
has a flxed and well-known meaning. It importa a seizure made under cir- 
cumstances which warrant suspicion." 

In Stacey v. Emery the court say : 

"If the facts and circumstances before the ofiScer are such as to warrant a 
man of prudence and caution in believing that the ofEense has been com- 
mitted, it is aufficient." 

Upon a review of ail the circumstances of this case, there appears 
to me to bave existed such strong ground of reasonable suspicion as 
fuUy to justify the collecter in making the seizure and putting the 
vessel on trial. It is true that nearly ail the proofs that were after- 
wards produced in court, and upon which the court acquitted the 
vessel, were before the coUector; but thèse facts and circumstances 
were such as might well give rise to diverse views ; and though the 
court released the vessel, it was upon a favorable construction of nu- 
merous circumstances upon which it cannot be said that even cautious 
minds might not hâve drawn contrary inferences. The circumstances 
unfavorable to the steamer were mainly those arising from the acts 
and çonduct of her own officers, and of her agents or représentatives 
hère. Had the court been satisfied that the Eio Hacha expédition 
was concerted before the vessel sailed from New York, her forfeiture 
would hâve been decreed. Whether that was so or not, depended 
upon inferences of fact to be drawn from ail the circumstances. There 
were many unfavorable circumstances tending to create a strong sus- 
picion that that enterprise was planned hère. It was entered upon 
very shortly after the vessel arrived at Sabanilla. The violation by 
the vessel of the régulations upon clearing, her false destination, the 
false description of her cargo in the manifest filed before sailing, and 
the long delay in filing the supplementary manifest, in which the ship- 
ment of arms and military stores were stated under a false destina- 
tion, coupled with the présence of a représentative of the insnrgents 
on board, and the departure from Sabanilla within a few days after 
arrivai there upon the unlawful expédition to Eio Hacha, were ail acts 
of the officers and agents of the vessel. 

The affidavit of McCarthy, though untrustworthy alone, was corrob- 
orative of the natural inferences to be drawn from the above circum- 
stances. The action of the collector in the case was conducted with 
délibération and caution. He acted upon full consultation with the 
United States attorney, and under his advice. The circumstances, in 
my judgment, were such as to justify their décision that the vessel 
ought to be put upon trial for an apparent offense, and that could 
only be done through a seizure. The long custody of Ihe vessel arose 
only through the claimant's failure to bond the vessel by the means 
provided by law. As it is not the province of the collector, or of 
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the United States attorney, hia adviser, to pass final judgment in 
regard to the mérita of cases in which there is suspicion of a violation 
of the law, so neither should they be requiredto take upon themselves 
the responsibility of forbearing prosecution where many circum- 
stances concur in indicating that the law bas been violated, The due 
administration of justice requires that such officers shall be vigilant 
and fearless in prosecuting ail probable violations of law. On the other 
hand, it is but reasonable to hold that those who carry on trade along 
the very brink of illegality should avoid at their péril any additional 
circumstances of reasonable suspicion, and ail false déclarations, 
whether in the suppressio veri or suggestio falsi, that afiford natural 
inferences of illégal pursuits. 

Notwithstanding the learned ând able argument in behalf of the 
vessel, I think a certiâcate of reasonable cause should be issued. 



The a. m. Hathaway.* 
(District Court, JE. D. Nea Torh. June 8, 1885.) 

1. CoLUsioiir— Stbameb and Bbig— Crossing Courses— Lookout. 

A steamer bound up the coast on a clear, starlight night, off Barnegat, made 
the green light of the I utch brig A. some three points ofE her port bow. The 
brjg was sailing close-hauled on a S. S. E. course, and the vessels were on cross- 
ing courses, and a collision took place. Held, that the conceded fact that the 
steamer did not slow at once cast doubt on her assertions that she immediately 
starboarded to pass under the brig's stem, and that the brig lufiEed, and frus- 
trated her effort. On the évidence, the steamer did not make any effectuai 
movement to pass under the brig's stem, and that the brig held her course 
until the instant of collision, and her lufflng then did not tend to cause the 
collision, and the sole cause of the collision was the failure of the steamer to 
see the brig sooner. 

2. SaME— FOHEION VESSBIi — TOECH-LiGHT — Sbctioiî 4234. 

Section 4234 of the Revised Statutes créâtes no obligation on a f oreign ves- 
sel on the high seas to show a torch to an approaching steamer, and failure 
to do so was not négligence on the part of the brig. 

In Admiralty. 

Jas. K. Hill, Wing â Shoudy, for libelant, W. H. Meursing. 

E. D. McCarthy, for the steamer. 

Benedict, J. The évidence shows that on a clear, starlight night 
the lishing steamer A. M. Hathaway, bound up the coast, and off 
Barnegat, made the green light of the Dutch brig Anna approaching, 
and some three points off the steamer's port bow. The brig was sail- 
ing close-hauled on a S. S. E. course, and the vessels were therefore on 
Crossing courses. The steamer, upon seeing the brig's lights, did not 
immediately stop, but she says that she immediately starboarded her 
helm, intending to pass under the brig's stern, and she claims that 

'Rejiorted by E. D. & Wyllys Benedict, Esqs., of the New York bar. 
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her effort was frustrated by a luff on the part of the brig. The vessela 
came in contact, the port bow of the brig striking on the port bow of 
the steamer, the brig's jib-boom bringing up near the foremast of the 
steamer. No damage of any conséquence was done to the steamer. 
For the damage done to the brig this action is brought. 

Upon the évidence, I amunableto find that the steamer made any 
effectuai movement to pass under the brig's stem. That she did not 
bIow her engines immediately on seeing the brig is conceded. It is 
not improbable, in view of the proximity of the brig, that she would 
hâve kept up her speed if her intention had been to let the brig pass 
across lier bows, and the failure to slow at the instant, therefore, casts 
doubt upon her assertion that she starboarded when she says she did. 
The testiraony of her lookout shows that she made no substantial 
change of course. If the steamer's course was not changed to port, 
a luff on the part of the brig, if made, would not hâve increased, but 
would bave diminished, the danger of collision. Whether the brig 
luffed or not beeomes, therefore, an immaterial question. The slight 
damage to the steam-ship indieates that the brig was near up in the 
wind at the time of striking. But I think there is no doubt that she 
held her course until the instant of collision, and that her movement 
then did not tend to cause the collision. 

In addition to the charge of lufBng, the steamer charges the brig 
with négligence, because she omitted to display a torch, as required by 
section 4234 of the Eevised Statutes. It is a fact that the brig did not 
display a torch, nor was there anything in the surrounding circum- 
stances to lead those on the brig to believe that the lights that were 
displayed would not be seen by those on the steamer. The night 
was clear, and the brig carried the ordinary red and green side lights, 
buming brightly. But the contention is that the failure of the brig 
to show a torch is conclusive proof of négligence, because she there- 
by failed to comply with a requirement of the law. Failure to com- 
ply with the statutory requirement in question may be conclusive 
proof of négligence on the part of a vessel, subject to the provisions 
of the statute; but failure to comply with the statute by a vessel not 
bound by the statute does not prove négligence on the part of that 
vessel. In this case the brig was a foreign vessel sailing the high seas. 
Our statute, section 4234, created no obligation on her part to display 
a torch, because not applicable to her. Section 4234 of the Eevised 
Statutes is taken from section 70 of chapter 100 of the Laws of 1871, (16 
St. at Large, 459.) The original statute contained a proviso, found in 
section 41, expressly exempting foreign vessels from the requirements 
of the act. This provision is now found in title 52 of the Eevised Stat- 
utes, — a title relating to steam-vessels, — but, notwithstanding its in- 
sertion in a title relating to steam-vessels, and the limitation of its 
effect to steam-vessels, as inserted in the Eevised Statutes, it may, I 
think, by virtue of section 5600, be given the effect originally intended, 
and be held to exclude foreign vessels from the requirement in section 
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4234. At any rate, the existence of the provisîon în the original 
statute, eoupled with the absence of any language in section 4234 
indicating an intention to include foreign vessels within the scope of 
the section, warrants the conclusion that there was no intention on 
the part of congress hy section 4234 to create an obligation upon a 
foreign vessel sailing the high seas to show a torch to an approach- 
ing steamer. Nor was such an obligation on the part of the brig 
created by the laws of her own country, nor by any rule of naviga- 
tion ordinarily observed by those navigating the sea. Whatever con- 
clusion might hâve been compelled by the omission on the part of 
the brig to display a torch, if she had been an American vessel, the 
brig, not being an American vessel, — a premise necessary for the con- 
clusion that her omission to show a torch was négligence, — she has 
not in this particular disregarded any obligation binding upon her. 

I am well satisfied that the sole cause of the collision was the 
failure of those on board the steamer to see the brig sooner than 
they did, and as soon as they might bave done, had they kept a vigi- 
lant lookout. Let there be a decree for libelant, with an order of 
référence to ascertain the amount. 
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